
From: Stephen Daveggia
To: Steve Edwards
Cc: Conrad Cyriax
Subject: FW: James Hunt and Township of Neptune (Confidential demand letter) GSMJIF 2020207072 (EPL-2019)
Date: Wednesday, September 16, 2020 4:03:00 PM
Attachments: 3194-1002 LETT letter to S. Daveggia with Pre-Litigation Settlement Offer from Hunt"s Attorney.pdf

Hi Steve,  please see attached demand letter in reference to the James Hunt Matter.
 
Plaintiff is demanding  $921,453.50 to settle.
 
I am in the process of preparing the file for our next working group meeting.    Eric Bernstein, town
attorney,   has just recently forwarded the labor investigation report and I am in the process of
reviewing same.
Steve, based on my conversation with Eric , however, it appears that Neptune may consider a
financial settlement. 
 
After I present the case to the working group committee I will advise.
 
Thank you,
 
Summary of Compensation:
 
With regard to economics, should Chief Hunt retire today, he would be entitled to the following
monies as calculated by him pursuant to the terms of his current employment contract with the
Township:
 

Accrued Vacation Days                   $44,444.00
Accrued Sick Time:                            $80,216.50

 

 
In addition to that amount which my client is owed upon retirement pursuant to contract,

Chief Hunt herein demands that the Township and/or its insurer pay the amount of Seven
Hundred Eighty Thousand Dollars ($780,000.00) in satisfaction of all claims which he has against
the Township.   We are open to discussing the timing and manner by which payments for that
amount would be made to Chief Hunt.

 
 
 

From: Heather Nevola <xxxxxxx@xxxxxxx.xxx > 
Sent: Saturday, August 29, 2020 11:14 PM
To: Stephen Daveggia <xxxxxxxxx@xxxxxxxx.xxx >
Cc: Eric Bernstein <xxxxxxxxxxx@xxxxxxx.xxx >
Subject: James Hunt and Township of Neptune
 

Compensation ( “Comp” ) Time  :  $ 16,793.00

Total: 141,453.50

mailto:xxxxxxxxx@xxxxxxxx.xxx
mailto:xxxxxxxx@xxxxxxx.xxx
mailto:xxxxxxx@xxxxxxxx.xxx
mailto:xxxxxxx@xxxxxxx.xxx
mailto:xxxxxxxxx@xxxxxxxx.xxx
mailto:xxxxxxxxxxx@xxxxxxx.xxx
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August 29, 2020 


 


 


Stephen Daveggia, Litigation Specialist    Via Email Only 


NIP Management Services, LLC, Claims Administrator  Personal & Confidential 


900 Route 9 North, Suite 503      For Client’s Eyes Only 


Woodbridge, New Jersey 07095     Attorney-Client Privilege 


 


 


 Re: James Hunt and Township of Neptune 


  Our File No. 3194-1002 


 


Dear Mr. Daveggia: 


 


 As per our previous discussion, please find enclosed, for your eyes only, a copy of a pre-


litigation settlement offer from Chief Hunt’s lawyer, Jeffrey Catrambone, Esq. A copy has also 


been sent separately to Vito Gadaleta, Neptune Township’s administrator, for his information as 


well. Upon receipt and review of this correspondence and enclosure, please contact me to discuss 


this matter further. 


       


Very truly yours, 


  ERIC M. BERNSTEIN & ASSOCIATES, L.L.C. 
 


 By: Eric M. Bernstein 


       Eric M. Bernstein, Esq. 


 


EMB/hln 


 


Enclosure 


 


cc (Letter Only) (Via Email Only) (Personal & Confidential): 


     Vito Gadaleta, Business Administrator 


 


34 MOUNTAIN BLVD., BLDG A. 
P.O. BOX 4922 
WARREN, NEW JERSEY 07059 


(732) 805-3360 
FACSIMILE (732) 805-3346 


www.embalaw.com 







                                                                                    Law Offices 


SCIARRA & CATRAMBONE, L.L.C. 


      A Limited Liability Company 
Charles J. Sciarra*                 1130 Clifton Avenue 
Jeffrey D. Catrambone*                                             Clifton, New Jersey 07013         Mount Laurel Office 
Matthew R. Curran                                                     Telephone: 973-242-2442         Briggs Professional Campus 
Christopher A. Gray#                                                     Fax: 973-242-3118                                  2057 Briggs Road, Suite 201 
                                www.sciarralaw.com                 Mount Laurel, NJ 08054 
                           Tel. 856-888-7066 
Of Counsel                               
Deborah Masker Edwards*                  


Cathie Perselay Seidman*                  
Alan Serrins+                   
                          
Associate                                 
Frank C. Cioffi                  
 
*Admitted NJ & NY Bars          
+ Admitted NY Bar                              
# Admitted NJ & PA Bars                 


      August 26, 2020 


 


 
 via email 


Eric M. Bernstein, Esq.  


Eric M. Bernstein & Associates, LLC 


34 Mountain Blvd.  


Building A  


P.O. Box 4922 


Warren, NJ 07059 


 


Re: Neptune Police Chief James Hunt 
 Our File No. 20-654 


 


FOR SETTLEMENT AND FEE-SHIFTING PURPOSES ONLY 
 


Dear Mr. Bernstein: 


 


As you are aware the undersigned represents Police Chief James Hunt.  Per your request 


and in follow-up to your discussions with my partner Charles Sciarra, please accept the 


following as our pre-litigation settlement demand as to the contemplated complaint which we 


will file against the Township of Neptune with Chief Hunt as Plaintiff under the New Jersey 


Law Against Discrimination (“LAD”) and the Conscientious Employee Protection Act 


(“CEPA”).   


 


As you are aware Chief’s Hunt’s current contract runs until December 31, 2020.  His 


retirement, which would not otherwise be required until May 2022 when he reaches age 65, at 


the expiration of his current contract is contemplated only in the event that a settlement is 


reached as to all other material terms.   


 


The material terms of any settlement would also include a provision that the Township 


will continue to defend and indemnify Chief Hunt in all pending and future litigation arising 


out of his employment as is required by N.J.S.A. 40A:14-155.  Any settlement agreement 


would require that the provision of the contract regarding the purported expiration of the 
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Chief’s right to “paid legal representation” from the Township at the time of his retirement, 


which is contrary to the Township’s statutory obligations, be rendered null and void and 


provide instead that the Township would continue to defend and indemnify Chief Hunt after 


he retires in all litigation consistent with the statute cited above.   This term is non-negotiable. 


 


With regard to economics, should Chief Hunt retire today, he would be entitled to the 


following monies as calculated by him pursuant to the terms of his current employment 


contract with the Township: 


 


Accrued Vacation Days:  $44,444.00 


Accrued Sick Time: $80,216.50 


Compensation (“Comp”) Time:  $16,793  


 


Total:  141,453.50 


 


 In addition to that amount which my client is owed upon retirement pursuant to 


contract, Chief Hunt herein demands that the Township and/or its insurer pay the amount of 


Seven Hundred Eighty Thousand Dollars ($780,000.00) in satisfaction of all claims which he 


has against the Township.  We are open to discussing the timing and manner by which 


payments for that amount would be made to Chief Hunt. 


 


 Plaintiff’s claims under the LAD and CEPA arise out of acts of discrimination, 


harassment, and retaliation over a period of several years, since in or about 2017, with the 


antagonists being:  [1] Dr. Michael Brantley, a Township Committeeman and Chairman of the 


“Police Oversight Committee” (“POC”); [2] Nicholas Williams, a Township Committeeman 


and POC member; [3] Barry Colicelli, a civilian consultant for the POC retained by the 


Township & [4] Michael Burns, former Township Labor Counsel.  Plaintiff made numerous 


verbal and written complaints over a period of several years both internally with Township 


officials, as well as with the Monmouth County’s Prosecutor’s Office.     


 


 As you are aware, Ellen O’Connell of Inglesino, Webster, Wyciskala Taylor LLC, was 


retained by the Township, conducted an investigation and concluded that Chief Hunt’s claims 


of harassment constituting a hostile work environment have been sustained, and that those 


actions were based upon a motivation to replace him with an African-American as Chief.1  The 


                                                 


1  While as practitioners in employment-civil rights matters we recognize that an Aguas 


defense is in theory available to an employer under the LAD in an action seeking to impose 


liability against the employer under a negligence theory for a harassment/hostile work 


environment claim, the egregious facts including numerous intentional acts by members of the 


Township Council against Chief Hunt over the course of several years, without any action 


being taken until December 2019 notwithstanding Plaintiff’s numerous complaints, render that 


defense inapplicable.  Additionally, that defense is under the law available as to hostile work 


environment claims under the LAD only, and not for claims of discrimination and retaliation 


under the LAD, and is entirely inapplicable to a retaliation claim under CEPA.   
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report concluded that, inter alia:  [1] the disciplinary action against Chief Hunt taken by the 


POC violated the N.J.S.A. 40A:14-118, Township Ordinance, and Attorney General 


Guidelines; [2] the POC and Colicelli engaged in offensive, hostile and racially motivated 


behavior against the Chief, including baseless disciplinary action, usurpation of the Chief’s 


authority, and constructive discipline and discharge, as well as illegally interfering with, taking 


over and removing the Chief’s authority from duties regarding police operations, such as 


internal affairs matters, discipline, scheduling, labor/management relations, the promulgation 


of SOP’s, and promotional processes.   


 


 Additionally, Chief Hunt’s protected activity under CEPA includes his documented 


objections to and disclosures to the Prosecutor’s office regarding the manner in which DWI’s 


and marijuana-related offenses were adjudicated in Neptune Township Municipal Court, 


including improper dismissals and downgrades of those quasi-criminal matters.   Those 


complaints, in addition to Chief Hunt’s objections to and complaints about the POC’s illegal 


acts outlined supra, establish Chief Hunt’s status as a bona fide whistle-blower under CEPA.   


 


 This demand contemplates the risks your client needs to recognize in moving forward 


with regard to its exposure for Plaintiff’s claims for compensatory damages, including but not 


limited to emotional distress and loss of prospective employment following retirement, and 


punitive damages.  Defendants’ assessment of risk should also encompass Plaintiff’s fee-


shifting application should we prevail at trial pursuant to which we would seek an hourly rate 


well in excess of $500 and a fee enhancement.  We similarly acknowledge that prevailing at 


trial is not a certainty and therefore there is some flexibility in our position.   


 


 Lastly, please note that this is a pre-litigation demand made in contemplation of no 


further significant work being done on the file. If we cannot resolve the matter pre-litigation 


we will file Chief’s Hunt’s Complaint in Superior Court under the LAD and CEPA and this 


demand would be withdrawn.   


 


 We await your response and thank you for your attention and courtesies. 


     


     Very truly yours, 


Sciarra & Catrambone, L.L.C. 


     By: /s/Jeffrey D. Catrambone   
 Jeffrey D. Catrambone, Esq.  


JDC/j      


   


 cc:   Client  







⚠  CAUTION: External message
Good Evening,
 
Please see the attached correspondence in regard to the above-captioned matter.
 
Thank you,
Heather
Heather L. Nevola
Legal Assistant to Eric M. Bernstein, Esq./Office Administrator
Eric M. Bernstein & Associates, LLC
34 Mountain Blvd., Bldg. A
P.O. Box 4922
Warren, NJ 07059
Tel: 732-805-3360
Fax: 732-805-3346
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Stephen Daveggia, Litigation Specialist    Via Email Only 

NIP Management Services, LLC, Claims Administrator  Personal & Confidential 

900 Route 9 North, Suite 503      For Client’s Eyes Only 

Woodbridge, New Jersey 07095     Attorney-Client Privilege 

 

 

 Re: James Hunt and Township of Neptune 

  Our File No. 3194-1002 

 

Dear Mr. Daveggia: 

 

 As per our previous discussion, please find enclosed, for your eyes only, a copy of a pre-

litigation settlement offer from Chief Hunt’s lawyer, Jeffrey Catrambone, Esq. A copy has also 

been sent separately to Vito Gadaleta, Neptune Township’s administrator, for his information as 

well. Upon receipt and review of this correspondence and enclosure, please contact me to discuss 

this matter further. 

       

Very truly yours, 

  ERIC M. BERNSTEIN & ASSOCIATES, L.L.C. 
 

 By: Eric M. Bernstein 

       Eric M. Bernstein, Esq. 

 

EMB/hln 

 

Enclosure 

 

cc (Letter Only) (Via Email Only) (Personal & Confidential): 

     Vito Gadaleta, Business Administrator 

 

34 MOUNTAIN BLVD., BLDG A. 
P.O. BOX 4922 
WARREN, NEW JERSEY 07059 

(732) 805-3360 
FACSIMILE (732) 805-3346 

www.embalaw.com 



                                                                                    Law Offices 

SCIARRA & CATRAMBONE, L.L.C. 

      A Limited Liability Company 
Charles J. Sciarra*                 1130 Clifton Avenue 
Jeffrey D. Catrambone*                                             Clifton, New Jersey 07013         Mount Laurel Office 
Matthew R. Curran                                                     Telephone: 973-242-2442         Briggs Professional Campus 
Christopher A. Gray#                                                     Fax: 973-242-3118                                  2057 Briggs Road, Suite 201 
                                www.sciarralaw.com                 Mount Laurel, NJ 08054 
                           Tel. 856-888-7066 
Of Counsel                               
Deborah Masker Edwards*                  

Cathie Perselay Seidman*                  
Alan Serrins+                   
                          
Associate                                 
Frank C. Cioffi                  
 
*Admitted NJ & NY Bars          
+ Admitted NY Bar                              
# Admitted NJ & PA Bars                 
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 via email 

Eric M. Bernstein, Esq.  

Eric M. Bernstein & Associates, LLC 

34 Mountain Blvd.  

Building A  

P.O. Box 4922 

Warren, NJ 07059 

 

Re: Neptune Police Chief James Hunt 
 Our File No. 20-654 

 

FOR SETTLEMENT AND FEE-SHIFTING PURPOSES ONLY 
 

Dear Mr. Bernstein: 

 

As you are aware the undersigned represents Police Chief James Hunt.  Per your request 

and in follow-up to your discussions with my partner Charles Sciarra, please accept the 

following as our pre-litigation settlement demand as to the contemplated complaint which we 

will file against the Township of Neptune with Chief Hunt as Plaintiff under the New Jersey 

Law Against Discrimination (“LAD”) and the Conscientious Employee Protection Act 

(“CEPA”).   

 

As you are aware Chief’s Hunt’s current contract runs until December 31, 2020.  His 

retirement, which would not otherwise be required until May 2022 when he reaches age 65, at 

the expiration of his current contract is contemplated only in the event that a settlement is 

reached as to all other material terms.   

 

The material terms of any settlement would also include a provision that the Township 

will continue to defend and indemnify Chief Hunt in all pending and future litigation arising 

out of his employment as is required by N.J.S.A. 40A:14-155.  Any settlement agreement 

would require that the provision of the contract regarding the purported expiration of the 
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Chief’s right to “paid legal representation” from the Township at the time of his retirement, 

which is contrary to the Township’s statutory obligations, be rendered null and void and 

provide instead that the Township would continue to defend and indemnify Chief Hunt after 

he retires in all litigation consistent with the statute cited above.   This term is non-negotiable. 

 

With regard to economics, should Chief Hunt retire today, he would be entitled to the 

following monies as calculated by him pursuant to the terms of his current employment 

contract with the Township: 

 

Accrued Vacation Days:  $44,444.00 

Accrued Sick Time: $80,216.50 

Compensation (“Comp”) Time:  $16,793  

 

Total:  141,453.50 

 

 In addition to that amount which my client is owed upon retirement pursuant to 

contract, Chief Hunt herein demands that the Township and/or its insurer pay the amount of 

Seven Hundred Eighty Thousand Dollars ($780,000.00) in satisfaction of all claims which he 

has against the Township.  We are open to discussing the timing and manner by which 

payments for that amount would be made to Chief Hunt. 

 

 Plaintiff’s claims under the LAD and CEPA arise out of acts of discrimination, 

harassment, and retaliation over a period of several years, since in or about 2017, with the 

antagonists being:  [1] Dr. Michael Brantley, a Township Committeeman and Chairman of the 

“Police Oversight Committee” (“POC”); [2] Nicholas Williams, a Township Committeeman 

and POC member; [3] Barry Colicelli, a civilian consultant for the POC retained by the 

Township & [4] Michael Burns, former Township Labor Counsel.  Plaintiff made numerous 

verbal and written complaints over a period of several years both internally with Township 

officials, as well as with the Monmouth County’s Prosecutor’s Office.     

 

 As you are aware, Ellen O’Connell of Inglesino, Webster, Wyciskala Taylor LLC, was 

retained by the Township, conducted an investigation and concluded that Chief Hunt’s claims 

of harassment constituting a hostile work environment have been sustained, and that those 

actions were based upon a motivation to replace him with an African-American as Chief.1  The 

                                                 

1  While as practitioners in employment-civil rights matters we recognize that an Aguas 

defense is in theory available to an employer under the LAD in an action seeking to impose 

liability against the employer under a negligence theory for a harassment/hostile work 

environment claim, the egregious facts including numerous intentional acts by members of the 

Township Council against Chief Hunt over the course of several years, without any action 

being taken until December 2019 notwithstanding Plaintiff’s numerous complaints, render that 

defense inapplicable.  Additionally, that defense is under the law available as to hostile work 

environment claims under the LAD only, and not for claims of discrimination and retaliation 

under the LAD, and is entirely inapplicable to a retaliation claim under CEPA.   
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report concluded that, inter alia:  [1] the disciplinary action against Chief Hunt taken by the 

POC violated the N.J.S.A. 40A:14-118, Township Ordinance, and Attorney General 

Guidelines; [2] the POC and Colicelli engaged in offensive, hostile and racially motivated 

behavior against the Chief, including baseless disciplinary action, usurpation of the Chief’s 

authority, and constructive discipline and discharge, as well as illegally interfering with, taking 

over and removing the Chief’s authority from duties regarding police operations, such as 

internal affairs matters, discipline, scheduling, labor/management relations, the promulgation 

of SOP’s, and promotional processes.   

 

 Additionally, Chief Hunt’s protected activity under CEPA includes his documented 

objections to and disclosures to the Prosecutor’s office regarding the manner in which DWI’s 

and marijuana-related offenses were adjudicated in Neptune Township Municipal Court, 

including improper dismissals and downgrades of those quasi-criminal matters.   Those 

complaints, in addition to Chief Hunt’s objections to and complaints about the POC’s illegal 

acts outlined supra, establish Chief Hunt’s status as a bona fide whistle-blower under CEPA.   

 

 This demand contemplates the risks your client needs to recognize in moving forward 

with regard to its exposure for Plaintiff’s claims for compensatory damages, including but not 

limited to emotional distress and loss of prospective employment following retirement, and 

punitive damages.  Defendants’ assessment of risk should also encompass Plaintiff’s fee-

shifting application should we prevail at trial pursuant to which we would seek an hourly rate 

well in excess of $500 and a fee enhancement.  We similarly acknowledge that prevailing at 

trial is not a certainty and therefore there is some flexibility in our position.   

 

 Lastly, please note that this is a pre-litigation demand made in contemplation of no 

further significant work being done on the file. If we cannot resolve the matter pre-litigation 

we will file Chief’s Hunt’s Complaint in Superior Court under the LAD and CEPA and this 

demand would be withdrawn.   

 

 We await your response and thank you for your attention and courtesies. 

     

     Very truly yours, 

Sciarra & Catrambone, L.L.C. 

     By: /s/Jeffrey D. Catrambone   
 Jeffrey D. Catrambone, Esq.  

JDC/j      

   

 cc:   Client  



From: Stephen Daveggia
To: Conrad Cyriax
Cc: Steve Edwards
Subject: FW: James Hunt, Jr. v. Township of Neptune (GSMJIF 2020207072/ Our File: 71-0028)
Date: Thursday, December 10, 2020 1:02:00 PM
Attachments: image001.png

2020-12-09 Ltr Carrier re Assignment(144374.1).pdf

Hi Guys, the Rainone firm has accepted the assignment.
 
The file will be handled by Matthew Tavares.
 
Thank you,
 

From: Matthew Tavares <xxxxxxxx@xxxxxxxx.xxx> 
Sent: Thursday, December 10, 2020 12:53 PM
To: Stephen Daveggia <xxxxxxxxx@xxxxxxxx.xxx>
Cc: Lou Rainone <xxxxxxxx@xxxxxxxx.xxx>; David Minchello <DMinchello@njrcmlaw.com>; Brian
Trelease <xxxxxxxxx@xxxxxxxx.xxx>; Urooj Abbas <xxxxxx@xxxxxxxx.xxx>; Nancy Asmann
<xxxxxxx@xxxxxxxx.xxx>
Subject: RE: James Hunt, Jr. v. Township of Neptune (GSMJIF 2020207072/ Our File: 71-0028)
 

⚠  CAUTION: External message
Good Afternoon Steve:
 
Please see the attached correspondence acknowledging receipt and acceptance of the above
referenced file.  I will be handling this matter.  I have a copy of the complaint, employment
investigation, and recommendation letter.  Please let me know if there is any additional information
that you have that you would like to pass on to me.
 
I look forward to working with you on this file.
 
Very truly yours,
 
 
 
Logo_Color_Crop

Matthew R. Tavares, Esq.
555 U.S. Route One South, Suite 440
Iselin, New Jersey 08830
Direct: (732) 709-4182
Fax: (732) 791-1555
Email: xxxxxxxx@xxxxxxxx.xxx

mailto:xxxxxxxxx@xxxxxxxx.xxx
mailto:xxxxxxx@xxxxxxxx.xxx
mailto:xxxxxxxx@xxxxxxx.xxx
https://protect-us.mimecast.com/s/-rJTCL9RyZS0J5ysBjOYV?domain=njrcmlaw.com/
mailto:xxxxxxxx@xxxxxxxx.xxx
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December 10, 2020 


VIA EMAIL (sdaveggia@nipgroup.com) 


Stephen Daveggia 


NIP Management Services, LLC,  


900 Route 9 North, Suite 503 


Woodbridge, NJ 07095 


Re: James M. Hunt, Jr. v. Township of Neptune 


Your Claim No. 2020207072 
Docket No.: MON-L-3834-20 


Our File No:  71-0028 


Dear Mr. Daveggia: 


Please be advised that this law firm has been assigned to represent your insured, Defendant 


Township of Neptune, in the above matter.  Please allow this letter to serve as a formal 


acknowledgment of our receipt of this file and acceptance of that assignment. 


As you may be aware, this matter involves claims of retaliation, discrimination, hostile 


work environment, and CEPA violations brought by the Chief of Police, James J. Hunt, Jr., against 


the Township of Neptune.  Specifically, the Chief alleges that a series of actions taken by a recently 


formed Police Committee resulted in significant curtailment in his authority, and were taken with 


a specific intent to remove him from his position and replace him with a chief who is African 


American. 


I have written to the Township to request appropriate records based upon my review of the 


complaint.  Further, I will be reaching out to Plaintiff’s counsel for consent to extend the time to 


respond to the complaint.  Additionally, I will be reaching out to Eric Bernstein, as your assignment 


email suggests for more background information. 
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In accordance with GSMJIF guidelines, I will prepare an update for you within thirty (30) 


days of the assignment.  In the meantime, I intend on preparing and filing a response to the 


complaint.  We will continue to keep you informed of any further developments in this matter. 


Should you have any questions or concerns, please do not hesitate to contact me at your 


convenience. Thank you. 


Very truly yours, 


RAINONE COUGHLIN MINCHELLO, LLC 


 


 


 


      By:        


       Matthew R. Tavares, Esq. 


 


 


 


 


 







www.njrcmlaw.com
 
NOTICE: This message and any attachments contain information which may be
confidential and privileged.  Unless you are an intended recipient (or authorized to
receive for an intended recipient), you may not review, use, copy, disclose, or
transmit to anyone the message or any information contained in the message or any
attachments.  If you have received the message in error, please advise the sender
by reply email and delete the message.
 

https://protect-us.mimecast.com/s/-rJTCL9RyZS0J5ysBjOYV?domain=njrcmlaw.com/
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December 10, 2020 

VIA EMAIL (sdaveggia@nipgroup.com) 

Stephen Daveggia 

NIP Management Services, LLC,  

900 Route 9 North, Suite 503 

Woodbridge, NJ 07095 

Re: James M. Hunt, Jr. v. Township of Neptune 

Your Claim No. 2020207072 
Docket No.: MON-L-3834-20 

Our File No:  71-0028 

Dear Mr. Daveggia: 

Please be advised that this law firm has been assigned to represent your insured, Defendant 

Township of Neptune, in the above matter.  Please allow this letter to serve as a formal 

acknowledgment of our receipt of this file and acceptance of that assignment. 

As you may be aware, this matter involves claims of retaliation, discrimination, hostile 

work environment, and CEPA violations brought by the Chief of Police, James J. Hunt, Jr., against 

the Township of Neptune.  Specifically, the Chief alleges that a series of actions taken by a recently 

formed Police Committee resulted in significant curtailment in his authority, and were taken with 

a specific intent to remove him from his position and replace him with a chief who is African 

American. 

I have written to the Township to request appropriate records based upon my review of the 

complaint.  Further, I will be reaching out to Plaintiff’s counsel for consent to extend the time to 

respond to the complaint.  Additionally, I will be reaching out to Eric Bernstein, as your assignment 

email suggests for more background information. 
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In accordance with GSMJIF guidelines, I will prepare an update for you within thirty (30) 

days of the assignment.  In the meantime, I intend on preparing and filing a response to the 

complaint.  We will continue to keep you informed of any further developments in this matter. 

Should you have any questions or concerns, please do not hesitate to contact me at your 

convenience. Thank you. 

Very truly yours, 

RAINONE COUGHLIN MINCHELLO, LLC 

 

 

 

      By:        

       Matthew R. Tavares, Esq. 

 

 

 

 

 



From: Steve Edwards
To: Conrad Cyriax; Stephen Daveggia
Subject: Fwd: JIF Letter
Date: Monday, December 14, 2020 9:07:26 AM
Attachments: Cannon Letter.pdf

Gregory J. Cannon - CV - Sobel Han Cannon LLP.pdf

FYI 

Sent from my iPhone

Begin forwarded message:

From: Vin Gopal <xxx@xxxxxxxx.xxx>
Date: December 13, 2020 at 3:00:49 PM EST
To: Gregory Cannon <xxxxxxxxxx@xxxxx.xxx>, Steve Edwards
<xxxxxxxx@xxxxxxx.xxx>
Subject: Fwd: JIF Letter

﻿
⚠  CAUTION: External message

Thnx

---------- Forwarded message ---------
From: Steve Gallo <xxxxxxxxxxxxx@xxxxx.xxx>
Date: Fri, Dec 11, 2020 at 12:09 PM
Subject: JIF Letter
To: Vin Gopal <xxx@xxxxxxxx.xxx>

Please see attached...

mailto:xxxxxxxx@xxxxxxx.xxx
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KEVIN A KANE 
Mayor 


TRACI L D1BENEDETTO 
Borough Clerk 


STEPHEN J. GALLO 
Business Administrator 


RICHARD J. GARTZ 
Chief Financial Officer 


BOROUGH OF FREEHOLD 


(Sent Via Email - ccyriax@nipgroup.com) 


Garden State Municipal Joint Insurance Fund 


900 U.S. Route 9, Suite 503 


Woodbridge, NJ 07095 


Attn: Mr. Conrad Cyriax 


Senior Vice-President - Claims 


RE: JIF Defense Panel 


Dec. 11, 2020 


Dear Mr. Cyriax, 


I am writing to recommend Mr. Gregory Cannon, Esq. to you for consideration as a member of 


the JIF's defense panel. Mr. Cannon is well known to me through my former employment with the 


Borough of Keyport where he performed admirably as our municipal prosecutor. As a former Risk 


Management professional, I can attest to Mr. Cannon's in depth knowledge of Title 59 as well as his 


tenacious defense capabilities. As an elected official himself, Mr. Cannon has a unique perspective 


regarding claims made against public entities and the responsible defense of such matters. 


I can, without reservation, recommend Mr. Cannon to you as a highly qualified defense attorney 


who would be a valuable asset to your panel. He would be a fine addition to your team and would 


complement the already excellent service that receive from your organization. We would be confident 


that we were receiving the best possible defense at a reasonable cost should Mr. Cannon be representing 


our interests. 


Thank you, in advance, for your kind consideration. Enclosed, please find Mr. Cannon's 


resume. Please let me know if I can provide any additional information in this regard. 


Respectfully, 


Stephen J. Gallo, ARM, MSM 


Borough Administrator 


Cc: Hon. Kevin A. Kane, Mayor 


51 W. Main Street Freehold, N.J. 07728 732-462-4200 www.freeholdboroughnj.gov 








Gregory J. Cannon, Esq. 
Sobel Han & Cannon, LLP 


105 Reids Hill Road, Suite B 
Aberdeen, New Jersey 07747 


– 
365 W. Passaic Street - Suite 270 
Rochelle Park, New Jersey 07662 


– 
45 Rockefeller Plaza, Suite 2000 


New York, New York 10111 
 


Office: (201) 399-4321 – Cell: (732) 904-8622 – E-Mail: gcannon@sobelhan.com 
              


 
 
RELEVANT EXPERIENCE 
 
 Sobel Han & Cannon, LLP, Rochelle Park/Aberdeen, New Jersey 


 Trial Attorney responsible for matters involving redevelopment law, public entity liability, 
land use challenges, labor law, environmental claims, tax appeals, condemnation, 
professional malpractice, and premises liability in New Jersey state and federal courts. 


 Serves as Borough Attorney for the Borough of Red Bank, NJ. 
 Serves as Borough Attorney for the Borough of Bradley Beach, NJ. 
 Serves as Borough Attorney for the Borough of Allentown, NJ. 
 Serves as Borough Attorney for the Borough of Roosevelt, NJ. 
 Special Counsel to the Municipal Utilities Authority of Jersey City, NJ. 
 Serves as Borough Prosecutor for the Borough of Keyport, NJ. 


 
 


BAR ADMISSIONS    
 


State of New Jersey – 2007  
United States District Court for the District of New Jersey – 2007 
United States Court of Appeals for the Third Circuit – 2014 
United States Bankruptcy Court for the District of New Jersey – 2015 
 
 


EDUCATION   
          
 Villanova University School of Law, Villanova, Pennsylvania 
  Degree: J.D., May 2007 
  Honors: Honorable J. Hooley Scholarship; Monmouth County Bar Scholarship 


   
 University of Notre Dame, South Bend, Indiana 
  Degree: B.A., May 2004 – Graduated Magna Cum Laude in 3 Years 


Honors: McDonnell Scholarship; O’Neill Scholarship; University Scholarship 
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From: Stephen Daveggia
To: David Minchello; "Lou Rainone"
Cc: Eric Bernstein (xxxxxxxxxxx@xxxxxxx.xxx) ; Vito Gadaleta; Gene J. Anthony Esq.; Stephanie Oppegaard
Subject: Police Chief James Hunt vs Neptune Township GSMJIF 2020207072
Date: Monday, December 7, 2020 3:48:00 PM
Attachments: E FILED Complaint - Hunt v. Neptune Twp..pdf

202009250913.pdf
O"Connell Recommendations.pdf
2019 GSMJIF Defense Counsel Guidelines_FINAL.docx

Hi Dave, it was a pleasure speaking with you regarding the James Hunt file.   Per our
discussion, I have attached a copy of the complaint and a copy of Ms. O’Connell’s investigation
report for your review. 
 
Provided that there are no conflicts please assume the defense assignment from Eric Bernstein.
 
I have attached a copy of the GSMJIF defense guidelines for your review.   Please note that
within thirty (30) days of receipt and assignment of any GSMJIF litigation matter and every
ninety (90) days thereafter, counsel shall forward a “90-Day Litigation Plan” to the assigned
Claims Professional on each litigated claim.
 
Counsel will also be required to prepare pre-trial reports at least thirty (30) days in advance of
trial as well as to report on any other significant developments in the life of the file.
 
Thank you,
…
Member:          Neptune Township
 Plaintiff:         James Hunt Jr.

Coverage:         EPL ( Coverage analysis pending)

Self-insured:   Deductible: $50,000.00

Updates:          Plaintiff has filed a four-count
complaint alleging the following.
  COUNT ONE:     (Violation of the New Jersey Conscientious Employee Protection Act,
“CEPA”, N.J.S.A. 34:19-1, et seq.)
 COUNT TWO:  (Hostile Work Environment in
violation of the New Jersey Law Against
Discrimination, “LAD”, N.J.S.A. 10:5-1, et seq.) 
COUNT THREE :   (Race Discrimination in
violation of the LAD) 
COUNT FOUR:    (Retaliation in violation of the
LAD)
Plaintiff has previously made a demand and appears
to want to resolve this matter. Plaintiff notes that
regarding economics, should Chief Hunt retire
today, he would be entitled to the following monies
as calculated by him pursuant to the terms of his
current employment contract with the Township: 
Accrued Vacation Days                   $   44,444.00
Accrued Sick Time:                        $    80,216.50

mailto:xxxxxxxxx@xxxxxxxx.xxx
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mailto:xxxxxxxx@xxxxxxxx.xxx
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SCIARRA & CATRAMBONE, L.L.C. 


Charles J. Sciarra, Esq. (#011371996) 


Jeffrey D. Catrambone, Esq. (#024491996)  


1130 Clifton Avenue 


Clifton, New Jersey 07013 


(973) 242-2442 


(973) 242-3118 [Facsimile] 


Attorneys for Plaintiff  


 


      : 


JAMES M. HUNT, Jr.,   : SUPERIOR COURT OF NEW JERSEY 


      : LAW DIVISION: MONMOUTH COUNTY 


  Plaintiff,  : 


      : CIVIL ACTION 


      : 


v.      : DOCKET # MON-L-             -20 


      : 


      : 


TOWNSHIP OF NEPTUNE,  : COMPLAINT & JURY DEMAND 


      :    


  Defendant.  : 


      : 


 


 


 Plaintiff James M. Hunt, Jr. (“Plaintiff”), by way of this 


Complaint brought for relief permitted under the New Jersey 


Conscientious Employee Protection Act, N.J.S.A. 34:19-1 et seq. 


(“CEPA”), and the New Jersey Law Against Discrimination, N.J.S.A. 


10:5-1 et seq. (“LAD”), for judgment against his employer, 


Defendant Township of Neptune (“Defendant” or “the Township”), 


alleges as follows: 


THE PARTIES 


1. Plaintiff is currently the Chief of Police for Defendant 


Township of Neptune.  
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2. Plaintiff is an employee of the Township within the meaning 


of CEPA and the LAD. 


3. Plaintiff’s race is Caucasian.   


4. The Township is an employer within the meaning of CEPA and 


the LAD. 


5. The Township is a public entity, municipality and political 


sub-division of the State of New Jersey. 


JURISDICTION & VENUE 


6. Jurisdiction is properly laid in this Court under the CEPA 


and LAD statutes, and Defendant Township is subject to personal 


jurisdiction in the State of New Jersey. 


7. Venue is proper in that the events giving rise to the 


Complaint occurred within the County of Monmouth.   


STATEMENT OF FACTS 


8. Plaintiff has been employed as a sworn law enforcement officer 


for the Township of Neptune since in or about October 1988. 


9. During his distinguished 32-year career Plaintiff received 


special assignments to narcotics details and DEA taskforces as 


well as received valor awards and special recognitions for his 


work on major police investigations.   


10. Plaintiff has served as the duly appointed Officer in Charge 


of the Neptune Township Police Department (“the Police Department” 


or “the Department”) since in or about May 2013. 
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11. Upon being hired as a Police Officer, Plaintiff worked as a 


patrol officer for eight years and was subsequently assigned to 


the Detective Bureau. 


12. Plaintiff was promoted to the ranks of Sergeant and Lieutenant 


and served as a Detective-Sergeant and Detective-Lieutenant; 


during the time he served in those ranks Plaintiff implemented and 


supervised the Department’s Street Crime Bureau, and as a 


Lieutenant he supervised the Department’s Detective Bureau.  


13. Plaintiff was then promoted to Captain and while he served in 


that rank he supervised the Department’s Patrol Division. 


14. In 2013 Plaintiff was promoted to the rank of Deputy Chief. 


Shortly thereafter, he became the Officer in Charge of the 


Department and the acting Chief upon the retirement of Police Chief 


Robert Adams on June 1, 2013 while Plaintiff was still formally 


serving in the rank of Deputy Chief.  


15. On or about June 20, 2013, Defendant appointed Michael Bascom 


as Police Director, to whom Plaintiff reported directly as the 


Township’s “appointing [or appropriate] authority”.  Prior Chiefs 


of Police had reported directly to the Business Administrator.   


16. The Township Committee, Neptune Township’s governing body, 


consists of a Mayor, Deputy Mayor and three (3) Committee Members. 


17. Defendant formally appointed Plaintiff as Chief of Police on 


or about September 14, 2014 and he has served in that rank 


continuously since that date.   
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18. In or about the latter part of 2014, Plaintiff reported to 


Bascom complaints of improper dismissals and down-grading of 


quasi-criminal matters in Neptune Township Municipal Court, 


including driving while intoxicated (“DWI”)-related offenses, drug 


offenses and motor vehicle summonses, as well as the failure of 


the Municipal Court and Municipal Prosecutor to properly subpoena 


officers in the Department for cases scheduled to be heard in the 


Municipal Court.  


19. Bascom reported Plaintiff’s complaints to the Township 


Committee, who took no action.   


20. As a result, Plaintiff advised Bascom that his recourse was 


to bring his concerns about and objections to these municipal court 


practices, which Plaintiff reasonably believed to be a violation 


of law or public policy, to the Office of the Monmouth County 


Prosecutor, which Plaintiff did.  


21. Specifically, on July 15, 2014 Plaintiff emailed Marc 


LeMieux, the First Assistant to Monmouth County Prosecutor 


Christopher Gramiccioni, regarding what Plaintiff reasonably 


believed was the Prosecutor Office’s systematic and improper 


downgrading of drug-related offenses and the remanding of those 


cases to the Neptune Municipal Court for prosecution. 


22. Specifically, Plaintiff felt that this practice was too 


lenient in prosecuting drug offenses and thus failed to adequately 
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address the very significant heroin epidemic which exists in 


society and was a significant public safety issue in the Township. 


23. Plaintiff forwarded his email to Bascom the following day, 


July 16, 2014.   


24. On July 17, 2014, Plaintiff also advised Bascom via email of 


his concerns about the need to subpoena all officers in the 


Department to appear in Municipal Court in the event there is a 


“not guilty” plea in any case in which the officer[s] is involved, 


be it a motor vehicle summons, a DWI matter or a criminal charge; 


specifically, Plaintiff told Bascom: 


The municipal court process in Neptune is broken, none of my 


officers ever testify or rarely get subpoenaed for cases.  When 


the[y] do the deal is cut already, they appear for 15 minutes, 


collect two hours OT and the bad guy walks as the other day on 


a municipal ordinance … It is common knowledge all attorneys 


want to come to Neptune or have cases transferred so they get 


the deal.  This is an embarrassment.   


  


25. Defendant took no action in response to Plaintiff’s concerns 


about and objections to the legality of the Township’s Municipal’s 


Court’s practices but instead retaliated against Plaintiff by way 


of sustained, continuing course conduct as outlined below.   


26. During 2015, Plaintiff on several occasions emailed Police 


Director Bascom, Neptune Township Municipal Court Administrator 


Ursula Postell, Municipal Prosecutor James Butler, and Municipal 


Court Judge Robin Wernik, regarding his concerns about the improper 


handling and dismissals of municipal court matters including 


DWI’s.   
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27. Plaintiff as a matter of course had regular contact with 


Postell as Court Administrator regarding scheduling issues and the 


subpoenaing of witnesses, including officers, to testify in 


municipal court matters, pursuant to his role as Police Chief and 


Head of the Police Department which is responsible for the 


prosecution of quasi-criminal matters in the Township’s Municipal 


Court.   


28. In response, Plaintiff received a letter from Judge Wernik 


dated September 16, 2015 dismissing his concerns, admonishing 


Plaintiff for having raised these issues, and falsely suggesting 


that Plaintiff was in some way attempting to intrude upon the 


neutrality of the court, despite Plaintiff having done so 


legitimately and in good faith.   


29. On December 30, 2015, Plaintiff emailed Municipal Prosecutor 


Butler expressing his concerns about the downgrading of 


shoplifting charges and a DWI matter during a recent court session 


and requested a meeting with Butler and Bascom.  


30. On April 13, 2016, in response to a complaint raised by 


Plaintiff through Sergeant Michael Zarro of the Department, the 


Prosecutor’s Office issued a memorandum regarding “Prosecution of 


DWI’s in Neptune Township”, concluding that the Municipal 


Prosecutor’s rationale for the dismissal of three DWI matters 


purportedly based upon the 20-minute observation period prior to 


administration of a breathalyzer test, about which Plaintiff 
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complained, was without merit and is “directly contrary to 


governing, published New Jersey law”. 


31. In the memo Assistant Prosecutor Monica de Outeiro noted that 


the dismissal rate for DWI’s in Neptune Township Municipal Court 


(34%) was double the dismissal rate of Wall Township (17%), a 


neighboring municipal court with the highest volume of DWI’s in 


Monmouth County.   


32. On April 20, 2016, Plaintiff emailed Bascom regarding what he 


reasonably believed was the improper disposition of several 


municipal court matters during a recent court session, including 


N.J.S.A. Title 39 motor vehicle matters involving license 


suspensions for defendants with a significant history of 


violations, and the disposition of a shoplifting matter for a 


defendant with a very significant history of prior convictions. 


33. In his email, Plaintiff stated that “this is probably the 


best way to document it each week, I wonder how a judge can allow 


this”; Plaintiff also forwarded his email to First Assistant 


Prosecutor Lemieux on May 9, 2016.   


34. On June 21, 2016, Township Attorney Gene Anthony emailed 


Plaintiff and Bascom, copying all members of the Township Committee 


regarding Plaintiff’s complaints about and objections to municipal 


court practices outlined above, reminding Plaintiff and Bascom 


that Anthony was demanding a meeting regarding Plaintiff’s 


contacts with the County Prosecutor.   
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35. Commencing in January 2016, newly elected Township Committee 


Member and Deputy Mayor Nicholas Williams had been appointed as 


the Committee’s “Police Liaison” to the Department and began 


meeting with members of the Department stating to officers such as 


Sergeant Elena Gonzalez that he did not like Plaintiff and things 


were going to change in the future, or words to that effect.   


36. On September 27, 2016, a meeting took place between Plaintiff, 


Bascom, Williams, Municipal Prosecutor Butler and Township 


Attorney Anthony.  


37. During the meeting it was apparent that Anthony and Township 


Committeeman/Deputy Mayor Williams were displeased with Plaintiff 


having raised these issues with the County Prosecutor; 


specifically, Bascom told Plaintiff that they were angry at 


Plaintiff because “this was a good ole boys’ network with the court 


and the attorneys taking care of each other,” or words to that 


effect.   


38. Nonetheless, Plaintiff left the meeting with the 


understanding that the Municipal Prosecutor will confer with 


officers prior to any downgrading of any charges, and all officers 


would be subpoenaed for all DWI cases and motor vehicle cases 


wherein the driver is alleged to not have insurance coverage or to 


have operated a vehicle with a suspended license, and that 


insurance cards would be produced in cases prior to those cases 


being downgraded.   
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39. On July 7, 2017, Anthony sent an email to Plaintiff, Bascom, 


Township Business Administrator Vito Gadaleta, Township Clerk 


Richard Cuttrell, and all members of the Township Committee, 


including the Mayor, attaching a letter and a revised ordinance 


for the Police Department to be proposed at the July 10th Committee 


meeting, per the instruction of then-Mayor Michael Brantley. 


40. The revised ordinance eliminated the position of Police 


Director and replaced it with a “Police Oversight Committee” 


(“POC”) and named Mayor Brantley, Township Committeeman and Deputy 


Mayor Williams, and a yet-to-be-identified civilian, as the 


“appropriate [or appointing] authority”, so as to usurp and 


undermine Plaintiff’s authority as Chief of Police, in retaliation 


for his protected whistle-blowing activity outlined supra 


protected under CEPA and based upon his protected class under the 


LAD.  


41. The ordinance specifically states that the POC “shall be 


responsible to review the performance of the Police Department”, 


“shall serve as the Executive Head of the Police Department”, and 


“shall review and recommend to the Township Committee all adopted 


and promulgated rules and regulations for the government of the 


Police Department and for the discipline of its employees”.   


42. Plaintiff via email on July 10, 2017 advised Bascom of his 


objections to and concerns about the proposed ordinance as being 
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illegal and as interfering with Plaintiff’s control over the day-


to-day operations of the Police Department. 


43. Bascom in turn advised Anthony, Gadaleta and Cuttrell of 


Plaintiff’s concerns and that the matter would be raised with the 


County Prosecutor, which Plaintiff did via email to Prosecutor 


Gramiccioni on the evening of July 10, 2017, and which Gramiccioni 


acknowledged the following day by way of reply email to Plaintiff.  


44. The Township Committee approved the ordinance by a vote of 4-


1 at its meeting on July 10, 2017, with Mayor Brantley, Deputy 


Mayor Williams, Township Committeewoman Carol Rizzo, and 


Committeeman Robert Lane all voting in favor, and Committeeman 


Kevin McMillian, who was then the police liaison for the Township 


Committee, voting against the ordinance.  


45. On July 17, 2017, Vito Gagliardi, an attorney representing 


Plaintiff as Chief of Police, wrote a letter to Township Attorney 


Anthony advising of Plaintiff’s objections to the ordinance as 


usurping his authority by, inter alia, naming a subordinate officer 


to the POC, giving the POC a role in police discipline, assignments 


and procedures, and requiring Plaintiff to provide as Chief of 


Police daily reports to the POC, all of which are in violation of 


state statutory law, including N.J.S.A. 40A:14-118, commonly known 


as the “Chief’s Bill of Rights”, and Attorney General Guidelines 


governing the operations of a Police Department in the State of 


New Jersey.    
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46. The Township Committee again approved the ordinance upon a 


second reading at its meeting on July 24, 2017. 


47. On August 10, 2017, Plaintiff’s counsel wrote to Anthony and 


advised that legal action would be filed if the ordinance was not 


modified.  


48. On September 1, 2017, Defendant, by way of Mayor Brantley, 


removed McMillian as the Township Committee’s police liaison.  


49. On September 12, 2017, Plaintiff met with Brantley, who was 


identified as the “Chairman” of the POC, and Williams, at which 


time they discussed issues related to the Police Department, 


including a new off-duty scheduling system for officers in the 


Department, ‘Jobs4Blue’, which was to be approved at the next 


Township Committee meeting; nonetheless, Brantley unilaterally 


tabled the issue. 


50. Brantley also failed to communicate with Plaintiff regarding 


other issues critical to the Police Department during September 


2017, including the need to amend the Department’s rules and 


regulations to reflect the implementation of the POC as was 


required for the Department’s pending re-accreditation by the New 


Jersey State Association of Chiefs of Police.  


51. Plaintiff contacted Williams to discuss department-related 


issues on September 28, 2017 by phone and identified himself as 


“Chief”, and Williams dismissively replied, “Chief? I know a lot 


of Chiefs”.   
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52. Shortly after that meeting, a copy of an email message was 


anonymously provided to Plaintiff; the email is dated November 4, 


2013 from then-Township Committeeman Brantley to several 


individuals, including Township Business Administrator Gadaleta, 


then-Township Committeeman and Mayor Randy Bishop, and then-


Township Committeeman and Deputy Mayor Eric Houghtaling, and reads 


as follows: 


Friends, 


Enough time has passed that Neptune Township has becomes [sic] 


that polished gem that I spoke of in my first campaign for 


township committee.  Moving forward I expect that only black 


candidates will be considered for the positions of Neptune 


Chief of Police and Superintendent of Schools.  (emphasis 


added).  


  


53. On October 2, 2017, Cuttrell notified Plaintiff that the 


Township, specifically Mayor Brantley and Deputy Mayor Williams, 


named Barry Colicelli, a civilian and private consultant, Chairman 


of the POC.   


54. Colicelli’s appointment was illegal as the applicable 


ordinance provided that only a member of the Township Committee 


could be designated as POC Chairman.   


55. Plaintiff was never introduced to Colicelli, consulted on his 


appointment, or even advised that Plaintiff was required to answer 


to him.   


56. Immediately upon Colicelli’s appointment, Defendant, 


specifically Colicelli, Williams and Brantley, excluded Plaintiff 
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from discussions regarding the approval of a settlement agreement 


for a police officer who had been suspended without pay due to 


disciplinary and fitness for duty issues. 


57. By way of email on October 3, 2017, Plaintiff advised 


Defendant of his concerns regarding the settlement agreement, 


specifically about the officer being found by a doctor as unfit 


for duty. 


58. Plaintiff also previously denied Colicelli access to the 


officer’s internal affairs files pursuant to applicable law, 


including Attorney General Guidelines.   


59. Plaintiff attended a long-planned and approved conference for 


the International Association of Chiefs of Police in Philadelphia 


from October 20th-25th 2017 in Philadelphia.  


60. While Plaintiff was at the conference, on October 23, 2017, 


Colicelli emailed Plaintiff six (6) memoranda demanding 


Plaintiff’s “immediate attention and action”, specifically 


requiring Plaintiff to acknowledge receipt of the 6 memoranda 


within two (2) days and to provide the information demanded and 


otherwise comply with Colicelli’s illegal demands by wholly 


unreasonable and onerous deadlines.   


61. The subject memoranda are contrary to law in that they demand 


that Plaintiff, a Chief of Police, comply with the directives of 


a civilian police consultant regarding, inter alia: [a] the 


requirement that Plaintiff provide notification to the POC of 
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“unusual incidents” such as serious crimes or incidents within the 


Township; [b] prohibiting the Department from making public safety 


notifications to the public but instead requiring those to go 


through the POC; [c] the disclosure of the personnel, disciplinary, 


and internal affairs records for a Neptune Township Police Sergeant 


to a civilian “consultant”; [d] requiring Plaintiff to provide a 


breakdown of Neptune Police overtime expenditures from 2014-2016; 


[e] requiring Plaintiff to provide a copy of all current Department 


policies and procedures; & [f] requiring Plaintiff to provide a 


written explanation as to his review of grievances filed by PBA 


Local 74, the collective bargaining unit for sworn law enforcement 


officers of the Department.   


62. On October 26, 2017, Plaintiff engaged in protected whistle-


blowing activity regarding Colicelli’s illegal directives by 


contacting the Monmouth County Prosecutor’s Office, advising 


Colicelli, both in writing, that the directives contained in the 


memoranda were in violation of Attorney General Guidelines and 


state statute[s].  


63. In response, Prosecutor Gramiccioni emailed Plaintiff 


directly advising that his office was “looking into it” and 


“there’s some issues for sure”.   


64. The following day, on October 27, 2017, Colicelli replied by 


way email in a disrespectful tone dismissing Plaintiff’s good faith 


concerns regarding the illegality of Colicelli’s demands, and also 
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imposed further unreasonable deadlines upon Plaintiff for 


compliance. 


65. On Friday October 27, 2017, Colicelli via email demanded that 


Plaintiff meet with the POC that Monday, October 30, 2020, without 


any prior notice. 


66. Plaintiff responded by advising Colicelli that the tone of 


Colicelli’s emails and his demands upon Plaintiff, a Chief of 


Police, were condescending and disrespectful, reminded Colicelli 


that they have never met and Colicelli had never even been to the 


Department, and that Plaintiff was experiencing a hostile work 


environment created by Defendant.   


67. In response to Plaintiff’s disclosures to the Monmouth County 


Prosecutor, Prosecutor Gramiccioni wrote a letter to Colicelli 


dated October 30, 2017 advising that “we have concerns over some 


of the information requested by the Oversight Committee as it 


pertains to existing State law and State/County law enforcement 


policies applicable to each municipal police department”.   


68. At the meeting on October 30th, during which Plaintiff, 


Brantley, Williams, Anthony, Colicelli (whom Plaintiff had still 


never met before) were present, Plaintiff explained his concerns 


about and objections to Colicelli’s directives contained in the 


memoranda cited supra and provided legal authority to support his 


arguments that Colicelli’s demands were illegal.  
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69. In that regard, Plaintiff continued to refuse to disclose any 


officers’ internal affairs records to Colicelli, a civilian 


consultant, in compliance with his good faith understanding of his 


legal obligation not to do so.    


70. Colicelli and Anthony begrudgingly acknowledged that 


Plaintiff was correct and agreed to redraft the memoranda but 


ultimately never did so.  


71. On November 14, 2017, Plaintiff met with Colicelli.  During 


that meeting, Plaintiff expressed his concerns about the potential 


promotion of then-Police Captain Larry Fisher, who is African 


American, to the rank of Deputy Chief, which Mayor Brantley was 


actively advocating should occur immediately.   


72. Plaintiff advised Colicelli that he was concerned that Fisher 


was not eligible to be promoted to Deputy Chief because did not 


have the educational background and degree requirements under the 


existing Standard Operating Procedure (“SOP”) governing police 


promotions. 


73. Plaintiff reduced his concerns to writing by way of email to 


Colicelli on November 16, 2017, stating that “I feel strongly that 


violating the attached SOP or changing the eligibility 


requirements for one individual will have great consequences for 


the agency in the form of damaged morale and costly litigation”.   


74. On November 27, 2017, Anthony submitted via email to all 


members of the Township Committee and the Township Administration 
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including Plaintiff a proposed amendment to the police promotional 


SOP, eliminating the educational requirement for all officers but 


implementing a requirement that all candidates for Deputy Chief 


have ten years supervisory experience, thereby effectively 


eliminating all candidates except Fisher.   


75. On that same date Colicelli emailed Plaintiff in response to 


his November 16th email, wherein Colicelli explicitly took issue 


with Plaintiff raising his concerns about fairness in the 


promotional process and Plaintiff asserting that the Township 


acting in an arbitrary and capricious manner. 


76. Defendant through Colicelli sought to silence Plaintiff by 


admonishing him for raising his concerns, specifically warning 


Plaintiff that “we take issue with that statement and want to 


caution you on such verbiage in the future”. 


77. In response, on December 3, 2017 Plaintiff emailed Colicelli, 


Brantley and Williams, reaffirming his reasonable belief that the 


Township was acting in an arbitrary and capricious manner in 


disregarding the requirements of the promotional SOP and that the 


POC was attempting to bully and intimidate Plaintiff from 


expressing his good faith and well-grounded concerns.   


78. Plaintiff also emailed Colicelli, Brantley and Williams on 


December 8, 2020 stating his objections to, inter alia:  [a] not 


being given notice that personnel issues related to Fisher, 


specifically his potential promotion to Deputy Chief, were going 
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to be discussed at a Township Committee meeting on December 4, 


2017; and [b] the Township Committee falsely suggesting at the 


most recent public meeting that Plaintiff had not followed proper 


procedure regarding an amendment to the policy for the police 


promotional process removing the Police Director’s role in that 


process.   


79. Plaintiff wrote a letter to all members of the Township 


Committee, as well as Anthony, Colicelli, and Gadaleta, on December 


15, 2017 reaffirming his concerns in his December 8th email and his 


objections to the POC excluding him from discussions regarding 


police-related matters, which is in violation of law, including 


but not limited to the Chief’s Bill of Rights.      


80. The Township ultimately promoted Fisher to Acting Deputy 


Chief on December 21, 2017 and improperly excluded Plaintiff from 


that process including directing that Plaintiff was not permitted 


participate in candidate interviews; Defendant did not permanently 


promote Fisher to the Deputy Chief rank until in or about February 


2020.   


81. Plaintiff had memorialized his concerns about being shut out 


of the promotional process in an email to Colicelli, Williams and 


Brantley on December 18, 2017.   


82. On or about January 18, 2018, Plaintiff learned that he was 


excluded from a meeting between Brantley, Williams, Gadaleta, and 
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new labor counsel for the Township wherein legal matters involving 


the Department were discussed.   


83. On or about January 26, 2018, Colicelli submitted two 


memoranda to Plaintiff requesting clarification on budgetary 


issues which were purportedly not previously addressed, and issues 


regarding chain of command within the Department. 


84. In reality, Plaintiff had previously met with the POC and 


Colicelli regarding the budgetary issues and no one had indicated 


that there were any outstanding issues, and Plaintiff had properly 


and in compliance with law governing the Police Department sought 


to ensure that officers were not reporting directly to civilian 


members of the POC. 


85. Plaintiff documented these legitimate concerns in emails 


dated January 30th and 31st 2018 and received a sarcastic and 


unprofessional response from Colicelli. 


86. On February 20, 2018, Plaintiff learned that the POC was 


scheduled to meet with representatives of the PBA, without any 


prior notice to Plaintiff, at which time Plaintiff was concerned 


that members of the POC would illegally review confidential 


internal affairs documents and would discuss confidential internal 


affairs investigations, as well as new scheduling requests. 


87. This is illustrative of Plaintiff’s overall and very 


substantial concerns outlined throughout this Complaint about the 
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POC’s systematic, continuing, and illegal attempts to interfere 


with his day-to-day operations of the Department.   


88. Plaintiff memorialized his concerns in an email to Colicelli, 


Williams, Brantley, Township Labor Counsel Douglas Long, Gadaleta, 


and the other members of the Township Committee on February 21, 


2018.   


89. At a meeting on February 22, 2018, Colicelli referred to 


Deputy Chief Fisher as “Chief” verbally in Plaintiff’s presence as 


well as in several emails beginning in March 2018, in order to 


undermine and harass Plaintiff and disrespect his authority.   


90. At a meeting on or about April 17, 2018 during which the 


members of the Command Staff of the Police Department were present, 


including Deputy Chief Fisher, Captains McChee and Gualario, and 


Lieutenant Zarro, Colicelli stated that the Plaintiff “was here to 


cause trouble,” or words to that effect, in order to again usurp 


Plaintiff’s authority and to harass him.   


91. On May 2, 2018, Colicelli emailed Plaintiff an overtime policy 


prepared by the POC without the input of anyone from the 


Department, including Plaintiff, and ordered its implementation 


within 1-2 days, again interfering with the day-to-day operations 


of the Department over which Plaintiff has control by statute.   


92. The following day, May 3, 2018, Plaintiff sent an email to 


Colicelli, the POC, the other members of the Township Committee, 


Township counsel, Gadaleta, and members of the Police Command 
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Staff, outlining Plaintiff’s concerns about and objections to the 


implementation of the police overtime policy, including that it 


was in several respects incompatible with existing Department 


policies and procedures.   


93. On May 17, 2018, Bascom notified Plaintiff via email that the 


Township Committee, without previously consulting Plaintiff, 


sought to hire Colicelli as an “advisor” to the POC at a monthly 


pay rate of $2,000, or $24,000 per year, and wished to pay him 


retroactively for his “volunteer” work as Chairman of the POC for 


the past seven (7) months.   


94. Bascom advised Plaintiff, the POC, and the Township Committee 


via emails on May 17th, 18th & 21st that the Township could not pay 


Colicelli retroactively, and that the funds to pay Colicelli going 


forward would have to come out of the Police Department’s budget, 


which did not account for Colicelli’s hiring, and thus there would 


have to be cuts to the Department’s budget in other areas.   


95. On May 21, 2018, Colicelli resigned from his unpaid position 


as Chairman of the POC in which he had been serving since October 


2017.   


96. Pursuant to a Township Committee Resolution adopted on June 


11, 2018, Defendant appointed Colicelli as “consultant to the 


Police Oversight Committee” at a rate of $2,000 per month for the 


balance of 2018.   
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97. On August 7, 2018, Plaintiff emailed Gadaleta, Williams and 


Brantley as an FYI about a media inquiry he received about an 


arrest by the Department the prior Friday night, August 3rd; then-


Mayor Williams responded and advised that he had received an 


inquiry about the incident. 


98. Plaintiff responded to Williams stating that the Department 


had conducted an investigation of the circumstances of the arrest, 


and Plaintiff requested that the Mayor contact him if he receives 


any such inquiries in the future, as the Department, not Township 


Administration, is responsible for media contacts regarding public 


safety issues such as accidents, road closures, and police 


responses to crimes and other critical incidents. 


99. Williams was reportedly and misguidedly angry at Plaintiff 


that Williams had not been given notification of what was in 


reality a police matter which Plaintiff and his Department were 


handling.  


100.  On August 9, 2018, Williams emailed the Neptune Township PBA 


President Thomas Blewitt about a meeting to occur regarding the 


overtime policy for the Department without any intention of 


including Plaintiff, the head of the Department, in the meeting, 


which is another attempt by Defendant to illegally circumvent and 


arrogate Plaintiff’s authority as Police Chief.  


101. On August 19, 2018, Colicelli emailed Williams, Brantley and 


Township counsel regarding Plaintiff’s proposed overtime policy 
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which he submitted on August 10, 2018, and that email was 


subsequently forwarded to Plaintiff.   


102. In his email Colicelli falsely suggested that Plaintiff 


“shirks his responsibilities as Chief executive of the Department” 


and suggested that because Plaintiff supposedly did not comply 


with Colicelli’s illegal directives to Plaintiff, which were in 


fact illegal, disciplinary action against Plaintiff would be 


appropriate.    


103. On September 8, 2018, Plaintiff emailed Township counsel 


regarding his concerns about Colicelli being provided with 


information related to an internal affairs investigation of an 


officer in the Department, as that would be violative of Attorney 


General Guidelines.   


104. On September 17, 2018, Plaintiff emailed Mayor Williams 


regarding the issue of the notification required by Plaintiff to 


Township Administration about critical incidents in the Township. 


105. Plaintiff told Williams he was incorrect in stating that 


Plaintiff refused to advise the Mayor of any incident until the 


investigation of it is complete; instead, Plaintiff reminded him 


that he and Brantley had been immediately notified of critical 


incidents such as accidents, road closures, fires, and shootings 


which may result in requests for information from the media or the 


public. 
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106. Plaintiff also again advised Williams that a meeting with the 


POC was required to discuss important administrative issues 


affecting the Police Department which had not been addressed by 


the POC.   


107. On September 26, 2018, Brantley emailed Plaintiff, wherein 


Brantley identified himself as the Chairman of the POC for the 


first time, demanding that Plaintiff provide his rationale for 


Plaintiff’s selection of a supervising officer from the Department 


to attend the FBI National Academy for eight weeks and the impact 


of that selection upon the Department’s operations.  


108. Plaintiff responded via email on September 28, 2018 that: [a] 


Plaintiff had notified the POC back on July 24th via email that he 


had selected Captain Gualario to attend the academy and provided 


a detailed description of the training involved; & [b] training 


was within the Chief’s authority under statutory and case law and 


no prior approval was required.   


109. Thus, Defendant, through Williams and the POC, again sought 


to undermine Plaintiff as Chief and cast doubt upon a decision he 


had made two months prior to send one of his Captains to training 


which he had worked hard to attain.   


110. On October 4, 2018, the day before a long-scheduled and 


approved conference from October 5th-10th in Orlando, Florida 


Plaintiff was attending for the International Association of 


Chiefs of Police, Plaintiff received via email from Brantley:  [a] 
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a directive that all of Plaintiff’s decisions as Chief regarding 


police disciplinary matters involving a suspension or termination 


be subject to review by the POC prior to the imposition of any 


such discipline; & [b] an “employee warning notice” from the POC 


against Plaintiff for alleged neglect of duty and failure to comply 


with POC department policy, arising out of Chief Hunt’s alleged 


failure to notify the Mayor and the POC of three incidents which 


took place within the Township, with a demand for a purported “plan 


for improvement” and threatened suspension of Plaintiff for future 


purported violations.   


111. The warning notice was without any legitimate basis and was 


imposed upon Plaintiff by Defendant with harassing, 


discriminatory, and/or retaliatory intent in violation of the LAD 


and CEPA.  


112.  Also on October 4, 2018, Township Attorney Anthony sent 


letters, one to Chief Hunt directly, questioning whether the 


Township would continue to provide defense and indemnification to 


Plaintiff in lawsuits in which he is named as a Defendant, 


notwithstanding that the Township is statutorily required to do so 


under N.J.S.A. 40A:14-155, and advising that the representation of 


Plaintiff by attorneys provided by the Township would be discussed 


at a Township Committee meeting on October 22, 2018. 


113. By way of email on October 17, 2018 Plaintiff advised Township 


labor counsel Douglas Long that the disciplinary directive 
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referenced above was illegal and that he intended to challenge the 


warning notice as being meritless.   


114. On October 19, 2018, the agenda for the October 22nd Township 


Council meeting was posted indicating that an unidentified 


individual would be named as a member of the POC; that individual 


turned out to be Adrienne Sanders, a vocal and public critic of 


the Police Department and President of the local chapter of the 


NAACP.   


115. Also, on the morning of the October 22nd meeting Defendant 


added an agenda item regarding a purported agreement with the PBA 


providing for the implementation of a 12-hour “Pittman” work 


schedule for officers in the Department, a very significant change 


to the operations of the Department, as well as changes to the 


overtime policy. 


116. Plaintiff was never consulted or advised by the POC about 


these issues and this is yet another tactic by Defendant to usurp 


Plaintiff’s authority as Chief and obstruct his lawful day-to-day 


operations of the Police Department. 


117. By way of letter from his counsel dated November 5, 2018 to 


the Township’s counsel, Plaintiff objected to the disciplinary 


directive served upon Plaintiff by the POC on October 4, 2018 as 


it removed Chief Hunt’s ability to discipline officers in the 


Department, in violation of N.J.S.A. 40A:14-118, the Chief’s Bill 


of Rights, as well as applicable case law.   
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118. Also, on November 5, 2018, Plaintiff emailed the County 


Prosecutor expressing his concern about cases in Neptune Township 


Municipal Court wherein marijuana-related offenses were being 


dismissed and instead municipal ordinances were then issued by an 


officer who was not the arresting officer or otherwise involved in 


the case at issue.   


119. Prosecutor Gramiccioni responded via email to Plaintiff on 


November 7, 2018 advising Plaintiff that his office was “reviewing 


the actions by your municipal prosecutor” and that the Prosecutor’s 


Office would advise Plaintiff of their findings and how they will 


proceed.   


120. On November 7, 2018, Plaintiff provided in writing via email 


a detailed response to the warning notice dated October 4, 2020 


issued by the POC upon Plaintiff, asserting that there was no legal 


or factual basis for the notice.   


121. Plaintiff’s 6-page memo refutes in detail the allegations 


regarding the notification of three incidents for which Defendant 


issued the warning notice with discriminatory, harassing and/or 


retaliatory intent, and addresses the issues detailed supra 


regarding Defendant’s illegal conduct in violation of the LAD and 


CEPA which seeks to undercut and seize Plaintiff’s authority as 


Chief of Police in violation of law.   


122. On November 20, 2018, Plaintiff issued an SOP to all officers 


in the Department to maintain a process to ensure that the Police 
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Chief, members of the Command Staff and other Police Department 


personnel, and the Monmouth County Prosecutor’s Office, where 


appropriate, are advised of “notable occurrences arising from 


police-initiated or public requests for police services”. 


123. Plaintiff’s issuance of this SOP to the Department is 


consistent with Plaintiff’s duties and authority as Police Chief.  


124.  On or about November 21, 2018, Defendant rescinded the POC’s 


directive dated October 3, 2018 and served upon Plaintiff on 


October 4, 2018 regarding police discipline but never provided 


formal notice to Plaintiff that the directive had been rescinded; 


Defendant’s meritless “warning notice” to Plaintiff was never 


rescinded.     


125.  On or about December 20, 2018, Plaintiff emailed Cuttrell, 


members of the POC and the Township Committee, Gadaleta, and 


Township counsel expressing his concerns about and objections to 


Defendant’s approval of an agreement with the PBA regarding the 


Department-wide implementation of the new 12-hour Pittman 


schedule, which very significantly impacted the operations of the 


Department and resulted in additional tax-payer cost, without 


consulting Plaintiff.   


126. On or about January 4, 2019, Plaintiff learned via email from 


Township Clerk Cuttrell that Defendant would adopt changes to the 


Police Department rules and regulations required for the 


Department to obtain accreditation, changing the appointing 
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authority from the Police Director to the POC, which Plaintiff had 


openly and repeatedly advocated for as being required for the past 


three years without Defendant taking any action.  


127.  On January 7, 2019, Defendant ordered Plaintiff to include 


the POC in the Department’s organizational chart, or “table of 


organization (“TO”). 


128. This was another attempt by Defendant to improperly place the 


POC within the chain of command in the Police Department and assert 


control over the day-to-day operations of the Department, which is 


contrary to law and directly obstructs Plaintiff’s authority as 


Police Chief.   


129. On January 11, 2019, Brantley as Chairman of the POC issued 


a directive to Plaintiff that Colicelli be copied on all 


correspondence related to the POC.   


130. By way of email dated January 15, 2019 to Defendant including 


members of the POC and the Township Committee and Gadaleta, 


Plaintiff acknowledged that while he is required to make certain 


disclosures to the POC on very specific matters, disclosure of 


personnel and internal affairs records to a private consultant is 


violative of Attorney General Guidelines. 


131. Plaintiff further stated that if Defendant did not reconsider 


the order then he would report the matter to the County Prosecutor; 


Township Committeewoman/then-Mayor Carol Rizzo tersely replied 


within eight minutes of Plaintiff’s email, “No”; Williams 
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responded that the POC would forward to Colicelli all notifications 


from Plaintiff to the POC “as we deem appropriate”.   


132. Plaintiff reported his concerns about and objections to this 


illegal order via email to Prosecutor Gramiccioni on January 15, 


2019.  


133. On January 17, 2019, Plaintiff emailed Defendant, 


specifically Township counsel, Brantley and Williams, again 


expressing his objections to the POC being placed in the Police 


Department’s organizational and administration SOP, specifically 


the Department’s TO or “flow chart”.   


134. The POC should not be in the chain of command in the ranks of 


the Police Department but should instead only be designated as the 


appointing authority under Rules and Regulations to whom the Chief 


reports regarding administrative functions of the Department only. 


135. Plaintiff as Police Chief directs the day-to-day law 


enforcement operations of the Department and reports directly to 


the County Prosecutor and the State Attorney General in that 


regard, not the POC or its private civilian consultant.  


136. In short, Defendant’s continuing, blatant interference with 


and obstruction of, and its brazen attempts to arrogate, 


Plaintiff’s control over the Police Department as outlined 


throughout this Complaint, are contrary to well-established law 


and constitute a continuing course of illegal, harassing and 
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retaliatory conduct against Plaintiff in violation of CEPA and the 


LAD.   


137. In fact, via email on February 1, 2019 in direct reply to an 


email from Plaintiff approximately one hour earlier attaching a 


revised TO for the Department, Williams illogically, and 


revealingly, expressed his misplaced and troubling concern about 


the County Prosecutor’s Office and the Attorney General’s Office 


being included in the Neptune Police Department’s table of 


organization, notwithstanding that those two agencies indisputably 


have direct oversight over the law enforcement functions of the 


Police Department pursuant to well-established law, whether the 


POC and Colicelli like it or not.     


138. By way of email dated February 1, 2019, Plaintiff made 


Township Committee members and the POC, including then-Mayor 


Rizzo, Brantley and Williams, aware of the disposition of cases in 


Neptune Township Municipal Court, which is further evidence of 


Defendant’s notice of Plaintiff’s concerns about and objections to 


the manner in which cases were being disposed of in the Municipal 


Court, which Plaintiff reasonably believed was in violation of law 


and/or public policy; in fact, Plaintiff had consistently been 


sending weekly updates to the POC of the municipal court calendar 


and dispositions of cases and Defendant took no action in response 


thereto.   
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139. On February 11, 2019, the Township approved an increase in 


the monthly payment to Colicelli as the POC’s “consultant”, which 


came out of the Department’s budget, from $2,000 to $2,500.  


140. On February 19, 2019, the United States Department of Justice 


issued a letter to the Township advising that it had closed out an 


investigation, without any action being taken, of allegations by 


Adrienne Sanders, President of the NAACP who was also a member of 


the POC as of October 2018, that the Department, specifically 


Plaintiff, had engaged in a pattern of or practice of 


discrimination, harassment or retaliation, as those allegations 


were without merit.   


141. In March 2019, Defendant, specifically the POC, failed to 


consult with and advise Plaintiff of the settlement of a 


disciplinary matter of an officer in the Department.  


142. On April 4, 2019, while Plaintiff was on vacation, Brantley 


as Chairman of the POC forwarded to Plaintiff a directive regarding 


municipal court overtime that “no other officers should be assigned 


to the court other than what is necessary for security purposes”.  


143. On April 9, 2019, Plaintiff responded to Brantley via email, 


copying among other individuals Bascom, Brantley, Rizzo, Gadaleta, 


members of his Command Staff and the Municipal Court Administrator 


Ursula Postell, stating that while Plaintiff was open to measures 


to attempt to minimize overtime, the Department has no authority 


to interfere with the Court’s oversight over the matters before it 
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and its scheduling and subpoenaing of officers ordering them to 


appear for individual cases.  


144. The day prior, on April 8, 2019, Plaintiff received via email, 


from Brantley’s Township email account while Plaintiff was at a 


meeting with Brantley, a notice of Plaintiff’s alleged failure to 


properly notify the POC about an incident at the Township’s high 


school in which the POC falsely asserts that Plaintiff was in some 


way derelict in his duties. 


145. Plaintiff responded via email on April 9, 2019 outlining why 


the POC’s allegations against Plaintiff were inaccurate and thus 


without any factual basis.  


146. Nonetheless, Plaintiff emailed Brantley and Deputy Chief 


Fisher on April 11, 2019 confirming their prior conversation about 


the alleged issue, Brantley’s admission that Plaintiff was doing 


a good job as Chief, and that Plaintiff or in his absence Fisher 


are available to Brantley via phone at any time, “24/7”.   


147. A meeting to discuss administrative issues within the 


Department occurred on April 19, 2019 between Plaintiff, Fisher, 


members of the POC, and Colicelli. 


148. Colicelli surreptitiously audio-recorded the meeting, was 


disruptive and incessantly interrupted whenever Plaintiff spoke.   


149. On April 24, 2019, Plaintiff emailed Township counsel about 


his concerns regarding Colicelli and his behavior at the April 19th  


meeting, including that he felt Colicelli provides incorrect and 
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illegal directives to the POC, is not proficient in contemporary 


police practices, should not attend future POC meetings where 


internal affairs and disciplinary matters are discussed, that 


Colicelli is performing a disservice to the POC and the Department, 


and that he has continually threatened and targeted Plaintiff by 


way of baseless charges and accusations.    


150. On or about June 4, 2019, Plaintiff learned that the POC was 


going to meet with union representatives from the Fraternal Order 


of Police (“FOP”) which represented a group of officers in the 


Department about a new proposed policy for the police promotional 


process, even though the POC had never discussed any such proposed 


policy with Plaintiff as Chief.  


151. At a meeting between Plaintiff and the POC on or about July 


15, 2019, Williams asked Plaintiff if he had a meeting with then-


Mayor Rizzo where Plaintiff advised her that the POC does not like 


him, or words to that effect.  


152. On or about August 8, 2019, Plaintiff received a phone call 


from Monmouth County Assistant Prosecutor Michael Costanza who 


advised Plaintiff that Township Attorney Anthony had contacted the 


Prosecutor’s Office via letter dated April 10, 2019, without 


copying Plaintiff on the letter or otherwise advising or noticing 


him, wherein Anthony requested information about the Township’s 


use of forfeiture funds and approvals for usage of those funds. 
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153. By way of Anthony’s request, the Township sought to circumvent 


Plaintiff’s role as Chief in making use of forfeiture funds, to 


illegally bestow that role upon the POC, and to purportedly allow 


those funds to be utilized for normal budgeted operating expenses, 


salary and/or overtime, which is contrary to law.   


154. Assistant Prosecutor Costanzo confirmed to Plaintiff that he 


has always communicated with the Department directly and had always 


found its requests for usage of forfeiture funds to be proper and 


complete. 


155. Costanzo also told Plaintiff that the Prosecutor will advise 


the Township that funds will be distributed only for non-budgetary 


items and only by Plaintiff as Chief of Police.  


156. Prosecutor Gramiccioni confirmed by way of letter to Anthony 


dated August 9, 2019 that Attorney General Guidelines and statutory 


law provide that the chief executive of a law enforcement agency, 


here Plaintiff as Police Chief, has the sole discretion to 


administer forfeited funds and property, and “to date, a review of 


expenditure requests from the Neptune Township Police Department 


finds all requests comport with the relevant AG Guidelines”. 


157. The Prosecutor also reminded the Township that forfeiture 


funds can only be used for a “law enforcement purpose” and not for 


budgeted operating expenses or salary or overtime.   


158. On August 12, 2019, Plaintiff advised the POC, the Township 


Committee, Gadaleta and Cuttrell of new State legislation signed 
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into law the week prior banning law enforcement-style badges 


previously provided to Neptune Township elected officials per 


their request identifying them as “police commissioners” or 


“public safety” officials. 


159. A meeting was scheduled to occur between Plaintiff, with 


Deputy Chief Fisher also attending, and the POC on September 24, 


2019. 


160. On September 20, 2019 Plaintiff confirmed his attendance with 


Township labor counsel Michael Burns so long as Colicelli was not 


going to be present, per Plaintiff’s email to Township counsel on 


April 24, 2019 outlined supra.   


161. Nonetheless it was apparent to Plaintiff that Colicelli was 


going to attend the meeting, and Plaintiff received an agenda for 


the meeting which was prepared by Colicelli; ultimately, Defendant 


postponed the meeting for reasons unrelated to Plaintiff’s 


concerns.  


162.  Ultimately, the meeting occurred on October 2, 2019 with 


Plaintiff, Fisher, Burns, Williams, Brantley and Colicelli being 


present; Plaintiff voiced his objection to Colicelli’s presence at 


the meeting.  


163. At the meeting, Brantley admitted that correspondence from 


the POC is in reality routinely drafted and sent by Colicelli.   


164. During the meeting, scheduling, overtime, and promotional 


issues were discussed; a new promotional policy was being 
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negotiated at that time between the POC and the police unions 


without Plaintiff’s involvement, and Plaintiff had still not been 


presented with a copy of that policy. 


165. On October 31, 2019 Plaintiff sent via email to the Monmouth 


County Prosecutor the most current list of DWI cases where the 


motorist was charged under N.J.S.A. 39:4-50 et seq., including 


“DRE” cases which require a drug recognition expert, for review by 


the County Prosecutor.   


166. This is in relation to Plaintiff’s ongoing concerns about and 


objections to the downgrading and dismissal of DWI cases over the 


prior three years in the Neptune Township Municipal Court where 


those cases should instead have been prosecuted, as outlined supra.     


167. In his October 31, 2019 submission to the Prosecutor, 


Plaintiff provided written summaries of three cases where the 


Municipal Prosecutor dismissed DWI charges, and the Court accepted 


those dismissals, where in fact there existed sufficient evidence 


to prosecute those matters and the Neptune Township Police Officer 


involved in the matter was prepared to move forward to trial.    


168. The County Prosecutor replied to Plaintiff advising that his 


office would investigate the matter and confer with the County 


Prosecutor’s Appellate Unit Director, Monica Do Outeiro, who also 


oversees the DRE program and is the Municipal Court Liaison.   


169. The POC was fully aware of Plaintiff’s complaints regarding 


the issue of improper downgrading and dismissals of DWI matters in 
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Neptune Township Municipal Court and Plaintiff’s related 


disclosures to the Prosecutor’s Office; Defendant retaliated 


against Plaintiff based upon this protected whistle-blowing 


activity.  


170. At a Township Committee meeting on November 25, 2019, Brantley 


falsely and maliciously informed the Committee that Plaintiff did 


not make himself available to the POC.   


171. On November 27, 2019 Plaintiff emailed the POC and the 


Township Committee, Gadaleta, Township counsel and Fisher, 


advising that:  [a] Brantley’s statements at the November 25th 


meeting were false as the POC had not reached out to Plaintiff 


since the October 2, 2019 meeting outlined supra; [b] Plaintiff 


nonetheless had made all notices to the POC regarding 


administrative issues within the Department as was legitimately 


required; & [c] Plaintiff had previously advised the POC that he 


is always available by phone, 24/7, as also outlined supra.   


172. A POC meeting occurred on December 4, 2019 at which Plaintiff, 


Fisher, Brantley, Williams, Colicelli and Burns were present.   


173. Brantley opened the meeting, which Colicelli was again audio 


recording, by raising Plaintiff’s November 27, 2019 email.  


174. Plaintiff stated that the POC was targeting him, which they 


denied, and Plaintiff demanded that Colicelli leave, which he 


refused to do; ultimately, issues related to the Pittman schedule, 


grants, and the promotional policy were discussed at the meeting. 
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175. On December 16, 2019, Defendant, through Brantley, served 


Plaintiff via email with an “Employee Counseling Notice”, falsely 


alleging that Plaintiff was “insubordinate” and “unprofessional” 


during the POC meeting on December 4th. 


176. Defendant’s Employee Counseling Notice states that Plaintiff 


was to be “counseled” with the threat of future discipline, 


including suspension.  


177. That employee counseling notice is without any legitimate 


basis and Defendant issued it to Plaintiff with discriminatory, 


harassing, and/or retaliatory intent.  


178. On December 17, 2019, Plaintiff submitted his response to the 


notice to all members of the Township Committee and the POC, 


Gadaleta, and Township counsel, demanding that it be immediately 


withdrawn and removed from his employee file. 


179. Plaintiff also objected to the notice being disclosed to 


Fisher, his subordinate, reiterated his prior and continuing 


complaints regarding the conduct of Colicelli and the POC, and 


advised that he was being targeted, was being harassed, and was 


the victim of a hostile work environment.   


180. Plaintiff again provided a written complaint of harassment 


and retaliation by way of email on December 18, 2019. 


181. The Township, through a memorandum from its Human Resources 


Director dated December 27, 2019 to Plaintiff, acknowledged 


Plaintiff’s “complaint of harassment, retaliation, and hostile 
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work environment allegedly created by the Police Oversight 


Committee, their consultant, the township attorney and labor 


attorneys”, and advised that a “prompt and thorough investigation 


will be conducted”.  


182. Defendant was nonetheless aware of throughout, and is liable 


for, the intentional, illegal conduct of Colicelli and the POC 


against Plaintiff for the prior three years in violation of the 


LAD and CEPA.      


183. The Township Committee was reorganized as of January 2, 2020 


for that year with the five (5) Committee Members in the following 


positions:  Robert Lane as Mayor, Kevin McMillian as Deputy Mayor, 


Committeeman Michael Brantley and Nicholas Williams remaining in 


their role as POC members, and Carol Rizzo also serving as a 


Committeewoman.  


184. On or about November 21, 2020, Brantley advised Plaintiff 


that he would not be permitted to participate in candidate 


interviews for the pending Deputy Chief promotional process, which 


had never been the case in the past with any promotional process 


in the Department.   


185. With regard to Plaintiff’s complaints outlined supra 


regarding practices in the Neptune Township Municipal Court, 


members of County Prosecutor Gramiccioni’s staff conferred and met 


with Neptune Township Municipal Prosecutor James Butler in 


February 2020 to address Plaintiff’s good faith concerns and 
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objections regarding those municipal court practices, including 


the issues related to DWI downgrades and dismissals cited by 


Plaintiff, wherein, for example, the Municipal Prosecutor was 


directed going forward to confer with the charging officer prior 


to any matter being resolved, as that was not done in the past.   


186. At a Township Committee meeting on January 27, 2020, Brantley 


announced that the Township would be promoting four Police Officers 


to the rank of Sergeant, without any prior notification by the POC 


to Plaintiff of this decision being announced to the public.   


187. On February 14, 2020, Plaintiff met with attorney Ellen 


O’Connell of Inglesino, Webster, Wyciskala & Taylor, a law firm 


whom the Township hired to investigate Plaintiff’s December 2019 


complaints of a hostile work environment.   


188. On April 20, 2020 Plaintiff provided a written complaint to 


the Township via email regarding incidents that had occurred to 


that point in 2020 constituting a “continued pattern of harassment, 


being excluded from the promotional process, not being contacted 


on promotional process notifications, contacting of subordinates 


under [my] command without notification, the purposely done after-


hours weekend notifications which continues against me by the POC 


creating the hostile work environment reported in the past and 


which they continue with to this day”.   


189. The Inglesino firm issued a report dated April 24, 2020, 


making the following findings of fact: [a] the disciplinary action 
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taken by the POC against Plaintiff in December 2019 violated 


Plaintiff’s due process rights under the Township’s Personnel 


Police Guidebook, N.J.S.A. 40:14-118, Township Ordinance, Police 


Department SOP’s, and New Jersey Attorney General Guidelines; [b] 


the POC and Colicelli engaged in offensive and hostile behavior 


towards Plaintiff as Police Chief from October 2017 through 


December 2019, including baseless disciplinary action and racial 


animus, finding that “there is a motivation to remove Chief Hunt 


because of his race” (emphasis added); [c] Colicelli and the POC 


engaged in the “Usurpation of the Chief’s Authority” and the 


imposition of “Constructive Discipline, Discharge” against 


Plaintiff, specifically, “commencing with the July 10, 2017 


Ordinance replacing the Police Director with a three-member Police 


Committee, the Committeeman and Mr. Colicelli repeatedly attempted 


to and, in fact, stripped the Chief of authority to run the day-


to-day operations of the Police Department delegated under 


N.J.S.A. 40A:14-118, thereby disciplining him without due process, 


or, at worst, constructively discharging him from office without 


due process of law” (emphasis added); & [d] the POC and Colicelli 


“have been taking over and exercising powers delegated solely to 


the Chief, ultimately taking over and removing Chief Hunt’s 


authority over the following key area[s] of police operations”:  


discipline, overtime scheduling and policy, work scheduling, labor 


and management relations, Police SOP’s, promotional criteria and 
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policy, civilian police consultant’s access to confidential 


information, and attempting to “take charge of other powers 


delegated to the police, and were unsuccessful when the Chief 


objected and was joined by the Monmouth County Prosecutor or the 


N.J. State Association of Chiefs of Police”, including 


interference with the Chief’s discretion regarding release of 


information to the public, improperly requesting review of 


internal affairs files, inquiring into distribution of SOP’s to 


police personnel, interfering with training decisions, and 


attempting to interfere with police officers’ appearances in 


municipal court and overtime pay.     


190. The Inglesino report concludes with its finding that “Chief 


James Hunt’s charges of harassment and allegations of a hostile 


work environment have been sustained, and that the actions were 


based on a motivation to replace him with an African-American” 


(emphasis added).   


COUNT ONE 


(Violation of the New Jersey Conscientious Employee  


Protection Act, “CEPA”, N.J.S.A. 34:19-1, et seq.) 


191. Plaintiff reasserts and re-alleges each and every previous 


paragraph as if fully set forth herein. 


192. Plaintiff engaged in “whistle-blowing” activities in that he: 


[a] disclosed, or threatened to disclose to a supervisor or to a 


public body an activity, policy or practice of Defendant that 


Plaintiff reasonably believed is in violation of a law, or a rule 
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or regulation promulgated pursuant to law; or [b] provided 


information to a public body conducting an investigation, hearing 


or inquiry into any violation of a law, or a rule or regulation 


promulgated pursuant to law by Defendant; or [c] objected to, or 


refused to participate in an activity, policy or practice which 


Plaintiff reasonably believed: (1) is in violation of a law, or 


rule or regulation promulgated pursuant to law; or (2) is 


fraudulent or criminal; or (3) is incompatible with a clear mandate 


of public policy concerning the public health, safety or welfare.  


193. In retaliation for his whistle-blowing activities, Plaintiff 


suffered adverse employment action(s) and other retaliatory acts 


at the hands of Defendant, as outlined above.   


194. Further, in addition to retaliation, Plaintiff has suffered 


harassment constituting a hostile work environment at the hands of 


Defendant, for which Plaintiff’s protected whistle-blowing 


activity was a motivating factor.   


195. Defendant’s collective actions against Plaintiff combine to 


make up a pattern and continuing course of retaliatory and 


harassing conduct against Plaintiff.  Same was done by Defendant 


in retaliation for Plaintiff’s whistle-blowing activities 


described herein, in violation of CEPA. 


196. Defendant’s adverse employment actions against Plaintiff were 


without any legitimate and/or lawful purpose. The purported 


rationale for Defendant’s adverse employment actions were pre-
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textual and were advanced in order to mask Defendant’s retaliatory 


intent. 


197. Defendant’s collective retaliatory and harassing actions 


against Plaintiff constitute violations of CEPA. 


198. As a result, Plaintiff’s statutory rights have been violated 


and his protections under the law have been eviscerated.  Plaintiff 


has also suffered economic and non-economic loss.   


199. Plaintiff has suffered damages resulting in the loss of 


compensation and benefits, loss of earning power, physical injury, 


mental injury, the loss of opportunities for prospective 


employment, the loss of fringe benefits, and is incurring legal 


expenses and other expenses as a result of Defendant’s actions. 


200. The foregoing actions were knowing, willful and deliberate 


violations of law and deprivations of Plaintiff’s statutory and 


civil rights, and Plaintiff is entitled to punitive damages under 


applicable law. 


COUNT TWO 


(Hostile Work Environment in violation of the New Jersey Law 


Against Discrimination, “LAD”, N.J.S.A. 10:5-1, et seq.) 


 


201.  Plaintiff reasserts and realleges each and every previous 


paragraph as if fully set forth and reiterated herein. 


202. Defendant violated Plaintiff’s rights protected under the New 


Jersey Law Against Discrimination (“LAD”), N.J.S.A. 10:5-1, et 


seq. 
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203. Defendant’s complained of conduct would not have occurred but 


for Plaintiff being a member of a protected group.   


204. Defendant’s conduct was sufficiently severe or pervasive to 


make a reasonable person who is a member of a protected group, in 


this case Plaintiff’s race, believe that the conditions of 


employment were altered and the working environment was hostile or 


abusive. 


205. By and through the actions described herein, Defendant 


engaged in a continuing course of conduct against Plaintiff and 


created a harassing and hostile work environment for Plaintiff.  


206. Defendant Township is strictly liable for the intentional 


conduct alleged herein.   


207. Defendant’s actions and activities were unwarranted and 


uninvited.  


208. Despite repeated requests for these activities to cease, 


Defendant failed to take timely, sufficient action with regard to 


ceasing these activities. 


209. As a result, Plaintiff’s statutory rights have been violated 


and his protections under the law have been eviscerated. 


210. Plaintiff has suffered damages resulting in the loss of 


compensation, loss of earning power, loss of self-esteem, physical 


injury, mental injury, the loss of opportunities for prospective 


employment, and is incurring legal expenses and other expenses as 


a result of Defendant’s actions.  


MON-L-003834-20   11/30/2020 12:09:26 PM  Pg 46 of 50 Trans ID: LCV20202160198 







47 
 


211. The foregoing actions were knowing, willful and deliberate 


violations of law and deprivations of Plaintiff’s statutory and 


civil rights, and Plaintiff is entitled to punitive damages under 


applicable law. 


COUNT THREE 


(Race Discrimination in violation of the LAD) 


 


212. Plaintiff reasserts and realleges each and every previous 


paragraph as if fully set forth and reiterated herein.   


213. Defendant’s actions against Plaintiff outlined herein 


constitute discrimination and disparate treatment of and against 


Plaintiff based upon his race in violation of the LAD, N.J.S.A. 


10:5-1, et seq. 


214. The stated rationale for Defendant’s adverse actions against 


Plaintiff was pretextual and thus demonstrative of Defendant’s 


discriminatory intent. 


215. As a result, Plaintiff’s statutory rights have been violated 


and his protections under the law have been eviscerated. 


216. Plaintiff has suffered damages resulting in the loss of 


compensation, loss of earning power, loss of self-esteem, physical 


injury, mental injury, the loss of opportunities for prospective 


employment, and is incurring legal expenses and other expenses as 


a result of Defendant’s actions. 


217. The foregoing actions were knowing, willful and deliberate 


violations of law and deprivations of Plaintiff’s statutory and 
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civil rights, and Plaintiff is entitled to punitive damages under 


applicable law. 


COUNT FOUR 


(Retaliation in violation of the LAD) 


218. Plaintiff reasserts and realleges each and every previous 


paragraph as if fully set forth and reiterated herein. 


219. Defendant’s adverse actions as outlined above constitute 


retaliation against Plaintiff as a result of Plaintiff having 


engaged in protected activities in violation of the LAD, N.J.S.A. 


10:5-1, et seq. 


220. Plaintiff’s complaints constituting protected activity were 


reasonable and made in good faith.   


221. The stated rationale for Defendant’s adverse actions against 


Plaintiff was pretextual and thus demonstrative of Defendant’s 


retaliatory intent. 


222. As a result, Plaintiff’s statutory rights have been violated 


and his protections under the law have been eviscerated. 


223. Plaintiff has suffered damages resulting in the loss of 


compensation, loss of earning power, loss of self-esteem, physical 


injury, mental injury, the loss of opportunities for prospective 


employment, and is incurring legal expenses and other expenses as 


a result of Defendant’s actions. 


224. The foregoing actions were knowing, willful and deliberate 


violations of law and deprivations of Plaintiff’s statutory and 
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civil rights, and Plaintiff is entitled to punitive damages under 


applicable law. 


WHEREFORE, Plaintiff demands judgment against Defendant as 


follows: 


a.  Awarding Plaintiff damages, including, but not limited to, any 


and all equitable, punitive and compensatory damages, lost 


benefits, wages and rights, including but not limited to front and 


back pay, as well as all commensurate pension/retirement benefits, 


and other benefits with respect to Plaintiff’s employment, and 


non-economic damages for emotional distress, any statutory fines, 


compensation for the adverse tax consequences of a lump sum award, 


together with both pre-judgment and post judgment interest and 


attorneys’ fees and costs under the LAD and/or CEPA’s fee-shifting 


provisions, as well as any enhancements pursuant to the case law, 


and all litigation-related costs and expenses; 


b.   For an Order of the Court directing Defendant to expunge 


Plaintiff’s personnel and all other employment records of all 


disciplinary matters which are the subject of this Complaint; 


c. For an Order of the Court entering dismissal with prejudice 


and expungement of all disciplinary charges and all resulting 


disciplinary action and penalties against Plaintiff imposed by 


Defendant, as outlined herein; and 


d. For such other, further, additional and different relief as 


this Court deems just and proper.    
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DESIGNATION OF TRIAL COUNSEL 


Pursuant to R. 4:25-4, the Court is advised that Charles J. 


Sciarra, Esq. (# 011371996) is hereby designated as trial counsel 


for Plaintiff. 


JURY DEMAND 


Plaintiff hereby demands a trial by jury on all issues 


involved herein. 


Respectfully submitted, 


SCIARRA & CATRAMBONE, L.L.C., 


Attorneys for Plaintiff 


   By: /s/ Jeffrey D. Catrambone, Esq. (#024491996) 


 


Dated: November 30, 2020 


 


CERTIFICATION PURSUANT TO R. 4:5-1 


The undersigned, of full age, hereby certifies as follows: 


1. The matter in controversy is not the subject of any other 


pending action before any Court.   


2. No other action or arbitration proceeding is contemplated. 


3. There are no other parties to be joined in this action at the 


present time. 


I hereby certify that the foregoing statements made by me are true.  


I am aware that if any of the said statements made by me are 


willfully false, I am subject to punishment. 


   By: /s/ Jeffrey D. Catrambone, Esq. (#024491996) 


 


Dated: November 30, 2020 
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I. Selection of Counsel 



· Designation of Approved Counsel 

The GSMJIF strives to provide the best possible legal defense of all litigated matters, both for the benefit of the member in question and the membership in general.  



The GSMJIF supports the members’ selection of law firms to handle GSMJIF litigated matters on its behalf.  The GSMJIF may disallow a member’s selection of counsel in those matters that present the potential for a significant impact to the general membership, in terms of costs of litigation or indemnity, areas of particular expertise or in matters in which more than one member is implicated.



Counsel who has participated, directed, or otherwise offered advice and counsel in any capacity during the course of an investigation of an employees’ complaint may not serve as defense counsel in an employment practices liability matter that involves the same employee



Law firms assigned to defend a GSMJIF member may not prosecute a case against the GSMJIF or another GSMJIF member without the written consent of the Executive Director of the GSMJIF.










II.     Reporting Requirements



INITIAL REPORTING REQUIREMENTS



· Conflicts Check  

Within five (5) days of receipt of a case, a conflict check shall be performed by Counsel with written notice of such findings to the assigned Claims Professional.



·  Case Management Litigation Plan  

[bookmark: _GoBack]Within thirty (30) days of receipt of any GSMJIF litigation matter and every ninety (90) days thereafter, counsel shall forward a “Case Management Litigation Plan” to the assigned Claims Professional on each litigated claim with a copy of the report to the claims manager designated below.* Counsel shall also prepare pre-trial reports at least sixty (60) days in advance of trial and shall report any significant developments to the assigned Claims Professional and the claims manager during the life of the file. 



· Workers’ Compensation Claims Manager: Bob Persico (rpersico@nipgroup.com)

· Liability Claims Manager: Jim Renner (jrenner@nipgroup.com)



For “inactive” matters, a short, one-page quarterly status report in lieu of a formal Case Management Litigation Plan should be provided that simply sets forth any upcoming dates or events.  



The quarterly reporting requirement includes pre-suit investigations.  Pre-suit investigations are required to be completed within ninety (90) days of the assignment date unless the length of the assignment is otherwise designated by the assigned Claims Professional.  



Pre-suit investigation reports shall be submitted on the standard Case Management Litigation Plan report format.



Each quarterly report should be a “stand-alone” summary of the file, without reference to other documents.  New additions to any form reports should be underlined for ease of identifying additional information. 



· Workers’ Compensation Hearing Summary 

In lieu of providing quarterly reports, counsel for workers’ compensation matters shall prepare a Workers’ Compensation Initial Analysis and then prepare Workers’ Compensation Hearing Analysis forms within ten (10) days of every hearing appearance thereafter. Counsel will also be required to prepare pre-trial reports at least fifteen (15) days before trial (as well as to report on any other significant developments in the life of the file).  All such forms and correspondence shall be forwarded to the assigned Claims Professional.



It is expected that counsel will avoid unnecessary hearing appearances whenever possible by adjourning same with the court upon the consent of their adversary.  A Hearing Summary is expected for every appearance made, and if nothing of substance takes place at a hearing, an explanation of why the appearance was made is expected.





· Defense Counsel Budget Proposal

Counsel shall include with every Case Management Litigation Plan and Workers Compensation Hearing Summary, a proposed budget for the remaining life of the file.  The budget should provide a reasonable range of estimated fees and costs based on the particular needs of the case and should become more focused as the case progresses.  Each budget that is submitted should include the starting budget, the prior quarter’s budget, and the budget proposal for the remaining life of the file.







SUBSEQUENT REPORTING REQUIREMENTS



· Notice of Key Calendar Events

Counsel shall notify the Claims Professional upon receipt of any key calendar dates including but not limited to dates for trial, motions, workers compensation hearings, court-ordered arbitrations, court-ordered mediations, voluntary mediation, party, fact and expert depositions and submission of expert reports.  Counsel shall include the Litigation Manager on such notice for all categories except workers compensation hearing dates, which need only be directed to the assigned Claims Professional.



Documentation supporting the key calendar event should accompany transmission of the notice.



Counsel shall report on the status and results of the key calendar date as is appropriate.



· Special Case Handling Program Reporting Requirements  

The Litigation Manager may classify any assigned litigated matter as a “special handling” case thereby requiring monthly case reports budgets.  Special handling cases require written pre-approval by the Litigation Manager of all proposed litigation tasks.










III.     Special Provisions



· Lead Counsel Format

In matters for which more than one attorney is assigned by the GSMJIF, for any reason, the GSMJIF will appoint one attorney from panel counsel to serve as “lead counsel”.   It is the expectation that all defense counsel retained by the GSMJIF will cooperate, to the extent practically and ethically possible, with this format.  If an overlap of effort and/or appearances is required, same will be discussed and approved in advance by the GSMJIF.  It is expected that the billing of attorneys not serving as lead counsel will be commensurately less than that of lead counsel.  Joint defense agreements should be utilized as early in multi-counsel litigation as practicable, and same shall be approved prior to execution by the GSMJIF.



· Alternative Dispute Resolution (ADR)

The GSMJIF is in favor of early dispute resolution whenever practicable.  That said, the GSMJIF requires the following from counsel in regard to either court-ordered or voluntary mediation:



· Notification to the appropriate GSMJIF Claims Professional seeking approval of the proposed mediation; and, 



· Written consent from the GSMJIF Claims Professional on the choice of the mediator and the fees. 



The GSMJIF strongly encourages the use of its selected mediators in place of the mediators assigned by the courts in those vicinages that have mandatory mediation programs.  



The GSMJIF requires that counsel submit for review and approval the arbitration or mediation statement prior to service. 



IV. Discovery and Settlements



Absent a written indication to the contrary, the GSMJIF is in favor of aggressive, early discovery regardless of the evaluation of liability or the status of settlement negotiations.



· Answers to Interrogatories

Answers to Interrogatories should be pursued as vigorously as possible



· On the 31st day after filing an Answer in most cases (other than in federal court or fee shifting) a “10-day demand” letter should be issued.  



· A Motion to Dismiss the Plaintiff’s Complaint for Failure to Provide Answers to Interrogatories should issue thereafter, on or before 45 days after the Answer has been filed (before the member’s Answers to Interrogatories are due).



· If an opponent’s Answers to Interrogatories are incomplete or insufficient in any way, a Motion to Compel More Specific Answers to Interrogatories and/or a Motion to Compel Expert Reports should be filed immediately.



· Depositions

· The deposition of the plaintiff should be scheduled as soon as practicable, and within 9 months of service of an Answer to the Complaint. More than 3 adjournments of the plaintiff’s deposition should not be permitted and a motion to compel should be made.



· The GSMJIF favors the videotaping of a plaintiff’s deposition in fee-shifting matters.  Please be sure to discuss this issue with the assigned Claims Professional in advance of a deposition.



· Medical Records Release Forms 

A HIPAA compliant medical records release form for all medical records should be served immediately.  



· Insurance Production Requests

Because the GSMJIF has variant insurance coverages, retentions, deductibles and attachment points, the preferred response to discovery requests for insurance information is to indicate “self-insured” and to provide the applicable limits of the relevant excess policy.  A request should then be made to the GSMJIF from defense counsel for a copy of the relevant excess policy which may be produced with all premium, classification and risk information redacted.



· Motion Practice

To expedite early discovery, unless specifically instructed to the contrary, permission is no longer required to file:



· Motions to Dismiss the Plaintiff’s Complaint for failure to Answer Interrogatories;

· Motions to Compel More Specific Answers to Interrogatories or Compel Depositions; or 

· Motions to Compel Production of Expert Reports



All other motion practice must be pre-approved, in writing, by the GSMJIF.



· Experts

Experts may be retained by counsel only after securing the approval of the GSMJIF. Counsel shall submit the CV, the proposed rate, and a projected budget of the proposed expert to the GSMJIF.



· Settlement Offers  

Counsel is prohibited from extending any offer of settlement in any matter without the prior written consent of the GSMJIF.  Counsel handling workers’ compensation matters shall complete the GSMJIF Workers’ Compensation Settlement Authorization Request Form and submit same both to the assigned Claims Professional and the Litigation Manager before seeking approval of a proposed settlement from a member. Likewise, counsel handling all other litigated matters must first seek settlement authority from the GSMJIF. If the amount of the settlement is wholly within the member’s SIR, the GSMJIF must be notified of the settlement.  



The goal of the foregoing is to ensure that defense counsel, the GSMJIF and the member are timely and effectively apprised of all settlements, whether or not the proposed settlement is within a member’s SIR. Failure to adhere to these requirements may result in removal from the defense of the claim in question and from the defense counsel panel.  



· Settlements



· In cases settling for $25,000 or more, the settlement must be approved by the GSMJIF Commissioners.  Accordingly, all settlement documents must contain a provision allowing for the payment of the settlement 60 days following the settlement;

· All cases in which Medicare or Medicaid payments have been made or in which a formal lien has been asserted for recovery of such payments shall be brought to the attention of the assigned Claims Professional and Litigation Manager and will require specific release language;

· In employment matters, settlement monies may only be characterized as “employee compensation” with the express written authority of the GSMJIF;

· In employment matters, no characterization of settlement monies for tax purposes is permitted;

· In employment matters, no representations shall be made as to whether a 1099 will be issued without the express written authority of the GSMJIF after consultation with the member employer;

· In employment matters, no representations shall be made as to the contents of future employment references without the express written authority of the GSMJIF after consultation with the member employer;



· Communications via email only  

Counsel shall be required to submit any and all communications to the GSMJIF via email as the exclusive means of communication absent specific direction to the contrary.  Email should identify the file name by plaintiff/petitioner, member, GSMJIF file number, and have a brief description of its substance.  



E-mail attachments should be labeled in such a way that the content of the attachments is clear from the label.








V.     Rates and Billing Procedures



· Rate Schedule 



All GSMJIF litigation case assignments, or other matters, opened by panel counsel are subject to the standard prevailing rate structure for the duration of the life of the file.



· Contact Jim Renner for the rate structure if needed (jrenner@nipgroup.com)



*The paralegal rate is intended to cover work normally associated with titled paralegals including, but not limited to, preparation of legal pleadings and motions, review of medical records, legal research, and other technical legal support tasks.  Paralegal time is not intended to include time for work performed by staff whose primary functions are administrative in nature. 



· Billing Procedures



Counsel shall submit invoices for assigned matters to Bottomline Technologies (“Bottomline”), the approved billing payment vendor for GSMJIF.  All billing submissions must be presented in a form acceptable by Bottomline for processing and are subject to compliance with the GSMJIF guidelines, as well as all reasonable and customary billing protocols and standards pertinent to the type of case under review.  



Counsel is required to submit billings for services rendered in the calendar quarter to Bottomline within thirty (30) days of the end of the quarter. For matters that are ready to be closed, a final bill shall be presented as soon as applicable, with “FINAL BILL” clearly identified across the top of the bill, so that Bottomline knows to close the file.  



Counsel handling workers’ compensation matters shall establish with their assigned Claims Professional what claim number will be utilized for petitioners with multiple claim petitions for billing purposes. Each invoice can only have one claim number assigned to it. 



For reporting purposes to Bottomline, any file that begins with a “W” or an “L” and is followed by 9 numbers is a PMA file.  Any Parsippany/Troy Hills, Bloomfield, Morristown or Roxbury workers’ compensation matters are D&H files.  A delay in payment may result if invoices do not have the correct claim number attached to them.



The GSMJIF will not reimburse panel counsel for traditional overhead charges, including but not limited to the following without prior written approval:



· Computer, email, or word processing charges

· Conference room charges or rent

· Office supplies

· Library use and staff

· Internet search engine charges

· Meals

· Entertainment expenses

· Taxis or limousines

· Telephone charges

· Fax charges 

· Photocopying charges

· Postage

· Overnight or express shipping expenses not authorized by GSMJIF

· Secretarial, clerical, proofreading, indexing, and/or other support salaries and time 

· Overtime



· Bottomline Technologies Protocols

New firms are directed to addfirms@bottomline.com



Thereafter, the vendor implementation team will contact counsel to arrange training.  



The relevant contact information for Bottomline is:



Lisa Melella | Client Advisor 

Bottomline Technologies | 325 Corporate Drive | Portsmouth NH 03801

Office+1.603.501.6067 |  Cell.+1.917.217.1190

Email: lmelella@bottomline.com










EXHIBIT A



GSMJIF CASE MANAGEMENT LITIGATION PLAN (BI/PI/PD)

(within 30 days of assignment and every 90 days thereafter)





To:



Date: 										                                             



Next Report Due Date:



Case Name:



Claim No.:



Your File No.:



Name and address of opposing counsel:



PART I.  CASE SUMMARY



1. Summary of Case:

a. Summary of the Complaint

b. Factual Basis for Litigation

c. Information Developed during Investigation to Date

d. Frivolous Litigation Analysis

e. Early Dismissal Analysis

f. Participation of Co-Defendants/Third Party Defendants

g. Early Resolution Analysis (either by settlement, dismissal or motion)



2. Title 59 Analysis (if applicable) 

a. Notice of Claim Analysis (90 Days) 

b. Immunities (applicability and review) 

c. Verbal Threshold/Other Defenses 



3. Liability Evaluation:

a. Plaintiff’s Theory

b. Plaintiff’s Experts 

c. Defense Theory (if applicable include Title 59 immunities)

d. Defense Experts (and indicate if authorized by GSMJIF)

e. Comparative Negligence

f. Contributory Negligence

g. Joint & Several Liability





4.  Damages:

      a.   Injuries Alleged

      b.   Permanency & Disability

      c.   Non-economic Damages	

      d.   Economic Damages

      e.    Punitive Damages

      f.    Derivative Damages 

      g.   Plaintiff’s Experts 

h. Defense Experts (and indicate if authorized by GSMJIF)

i. Damage Set-offs

j.    Prior or Subsequent Accidents or Injuries

k.   Date of Receipt of Primary Care Physician’s Records and Summary of Same

l.    Date of Last Claim Search and Summary of Results



5.   Pleadings:

a. Current Status

b. Dispositive Motion(s)

c. Cross Claims or Counter Claims

d. Third Party Actions

e. Summary Judgment



6.  Other Insurance:

     a.    Codefendant Insurance & Limits

     b.    Caps & Immunities



7   Evaluation of Case:

a. Venue and Trial Judge

b. Strengths & Weaknesses of Each Party’s Case

c. Verdict Range of Case

d. Punitive Damages Exposure

e. Probable Apportionment of Fault Among Defendants

f. Probable Comparative Negligence of Plaintiff

g. Present Settlement Value and Basis for Same





	8.   Description of plaintiff

	       a.   Date of Birth

	       b.   Marital status, dependents

                   c.   Employment and wages

                   d.   Height, weight, BMI

                   e.   Other



	9.    Dates and Results

                   a.   Discovery End Date(s)

                   b.   Date of Arbitration and Result

                   c.   Date(s) of Mediation, Summary and Result

	       d.   Settlement Conference Date and Result

	       e.   Trial Date(s) and Result











PART II. CASE MANAGEMENT LITIGATION PLAN 



List, with specificity, all proposed litigation tasks or activities to be completed in the next 90 Days and the rationale for same:





PART III.  DEFENSE COUNSEL BUDGET PLAN



Initial proposed budget:



Last quarter’s updated budget:



Current proposed budget (life of file):



Authorized Lead Attorney: 






























EXHIBIT B



GSMJIF CASE MANAGEMENT LITIGATION PLAN (EPL/POL/PP/FEE SHIFTING)

(within 30 days of assignment and every 90 days thereafter)





To:



Date: 										                                             



Next Report Due Date:



Case Name:



Claim No.:



Your File No.:



Name and address of opposing counsel:



PART I.  CASE SUMMARY



1.	Summary of Case:

a. Summary of the Complaint

b. Factual Basis for Litigation

c. Information Developed During Investigation to Date

d. Frivolous Litigation Analysis

e. Early Dismissal Analysis

f. Participation of Co-Defendants/Third Party Defendants

g. Early Resolution Analysis (either by settlement, dismissal or motion)



2.   Title 59 Analysis (if applicable) 

a. Notice of Claim Analysis (90 Days) 

b. Immunities (applicability and review) 

c. Verbal Threshold/Other Defenses 



3.   Liability Evaluation:

a. Plaintiff’s Theory

b. Plaintiff’s Experts 

c. Defense Theory (if applicable include Title 59 immunities)

d. Defense Experts (and indicate if authorized by GSMJIF)

e. Comparative Negligence

f. Contributory Negligence

g. Joint & Several Liability



4.   Damages:

a. Injuries Alleged

b. Permanency & Disability

c. Non-economic Damages	

d. Economic Damages (back pay, front pay, raise increments, etc.)

e. Equitable Damages (promotion issues, etc.)

f. Punitive Damages

g. Derivative Damages 

h. Fee Shift Implications

i. Plaintiff’s Experts 

j. Defense Experts (and indicate if authorized by GSMJIF)

k. Damage Set-offs

i.	Prior or Subsequent Accidents or Injuries

j.    Date of Receipt of Primary Care Physician’s Records and Summary of Same

k.   Date of Last Claim Search and Summary of Results



5.   Pleadings:

      a.   Current Status

      b.   Dispositive Motion(s)

c.   Cross Claims or Counter Claims

d.   Third Party Actions

e.   Summary Judgment



 6.  Other Insurance:

a.   Codefendant Insurance & Limits

b.   Caps & Immunities



  7. Evaluation of Case:

a.   Venue and Trial Judge

b.   Strengths & Weaknesses of Each Party’s Case

c.   Verdict Range of Case

d.   Punitive Damages Exposure

e.   Fee Shift Exposure

f.    Likely Applicability of Lodestar

g.   Probable Apportionment of Fault Among Defendants

h.   Probable Comparative Negligence of Plaintiff

i.    Present Settlement Value and Basis for Same





	8.   Description of plaintiff

	       a.   Date of Birth

	       b.   Marital status, dependents

                   c.   Employment and wages

                   d.   Identifiers (race, gender, religion, etc.)

                   e.   Other



9.    Dates and Results

                   a.   Discovery End Date(s)

                   b.   Date of Arbitration and Result

                   c.   Date(s) of Mediation, Summary and Result

	       d.   Settlement Conference Date and Result

	       e.   Trial Date(s) and Result





PART II. CASE MANAGEMENT LITIGATION PLAN 



List, with specificity, all proposed litigation tasks or activities to be completed in the next 90 Days and the rationale for same:





PART III.  DEFENSE COUNSEL BUDGET PLAN



Initial proposed budget:



Last quarter’s updated budget:



Current proposed budget (life of file):



Authorized Lead Attorney: 









































































EXHIBIT C



WORKERS’ COMPENSATION INITIAL ANALYSIS 

(within 30 days of assignment)

To:



Date: 										                                             



Case Name:



Claim No.:



Your File No.:



Name and address of opposing counsel:



1.	Fact Summary with Compensability Review:



2.	District, Judge and Adversary:



3.	Investigation Review:  



4.	Voluntary Tender:



5.	Defense/Settlement Strategy:



6.	Permanency Evaluation: (including review of findings from all permanency expert reports)



7.	Time Lost From Work:



8.	Credits/Offset Analysis: (Abdullah credit, accidental/ordinary disability pension, SSD)



9.	Prior/Subsequent Accidents/Injuries:



10.	Section 20 Dismissal Prospects:



11.	Section 40 lien: (identify and preserve interest in 3rd party recovery)



12.	Return to Work Issues: (FCE, FFD, light duty)



13.	Defense/Settlement Strategy:



14.	Proposed Budget for Life of File:



15.	Authorized Lead Attorney: no substitution of the Authorized Lead Attorney is permitted without the prior consent of the Claims Director or Litigation Manager)



EXHIBIT D



WORKERS’ COMPENSATION HEARING ANALYSIS 

(within 10 days of hearing)

To:



Date: 	

	

Case Name:



Claim No.:



Your File No.:



Date of Hearing:	



Place of Hearing:



Hearing Official:							                                             



Name and Address of Opposing Counsel:



1.	Allegations of Each Claim Petition:



2.	Permanency evaluation: (including review of findings from all permanency expert reports)



3.	Time Lost From Work:



4.	Credits/Offset Analysis: (Abdullah credit, accidental/ordinary disability pension, SSD)



5.	Prior/Subsequent Accidents/Injuries:



6.	Section 20 Dismissal Prospects:



7.	Section 40 lien: (identify and preserve interest in 3rd party recovery)



8.	Return to work issues: (FCE, FFD, light duty)



9.	Hearing Result:



10.	Litigation Status:



11.	Defense/Settlement Strategy:



12.	Initial Proposed Budget:



13.	Updated Proposed Budget (life of file):



14.	Authorized Lead Attorney: no substitution of the Authorized Lead Attorney is permitted without the prior consent of the Claims Director or Litigation Manager)

































































































EXHIBIT E



WORKERS’ COMPENSATION SETTLEMENT REQUEST FORM



To:



Date: 										                                             



Case Name:



Claim No.:



Your File No.:



Name and address of opposing counsel:



1.   Fact Summary with Compensability Review:



2.   District, Judge and Adversary:



3.   Investigation Review:  



4.   Voluntary Tender:



5.  Permanency Evaluation (including review of findings from all permanency expert         reports):                                                         



6.   Time Lost From Work:



7.  Credits/Offset Analysis: (Abdullah credit, accidental/ordinary disability pension, SSD):



8.  Prior/Subsequent Accidents/Injuries:



9.   Section 40 lien: (identify and preserve interest in 3rd party recovery):



10. Return to Work Issues: (FCE, FFD, light duty):



11. Settlement Recommendation:



12. Petitioner’s Demand:



13. Hearing Officer and Settlement Recommendation:



14. Authorized Lead Attorney: 













EXHIBIT F



LITIGATION PRE-TRIAL REPORT 

(due 30 days before trial date)



To:



Date: 	



Case Name:



Claim No.:



Your File No.:

									                                             

Trial Date:



Past Trial Dates, if Applicable:



Discovery End Date:



Name and address of opposing counsel:



Name of Attorney Who Will Be Trying This Case:

(cannot be changed after pre-trial report without the express written consent of the Litigation Manager)





PART I.  CASE SUMMARY

· Brief Summary of Case:



· Status of Pleadings:



· Summary of Damages:





PART II. RESOLUTION EFFORTS

· Arbitration Date and Result:



· Mediation Date(s) and Result:



· Present Demand:



· Present Authority:



· Last Offer Date and Amount:



· Present Settlement Value, If Any, and Basis for Same:



· Present Likely “Bottomline” of Plaintiff:



· Present Resolution Recommendation and Strategy:





PART III. TRIAL

· Liability Evaluation (identify all experts and summarize their findings; identify all expected liability fact witnesses and summarize their anticipated testimony):



· Damages Evaluation (identify all experts and summarize their findings; identify all expected damages fact witnesses and summarize their anticipated testimony):



a.	Specific Injuries/Damages Alleged

b.	Permanency & Disability

c.	Non-economic Damages	

d.	Economic Damages (medical, wage issues, etc.)

e.	Equitable Damages (promotion issues, etc.)

f.	Punitive Damages

g.	Derivative Damages (loss of consortium, etc.)

h.	Fee Shift Implications

i.    Likely Applicability of Lodestar Calculation

j.	Plaintiff’s Experts 

k.	 Prior or Subsequent Accidents or Injuries



· Other Insurance or Applicable Credits:



· Evaluation of Case:

a.   Venue and Trial Judge

b.   Strengths & Weaknesses of Each Party’s Case

c.   Verdict Range of Case

d.   Probable Apportionment of Fault Among Defendants

e.   Probable Comparative Negligence of Plaintiff





PART IV. BUDGET

· Initial File Analysis Budget

· Amount Billed to Date

· Predicted Billint to Try Case to Verdict

· Additional Costs and Expenses to Try Case (and itemize, such as expert testimony)

























EXHIBIT G



WORKER’S COMPENSATION PRE-TRIAL REPORT 

	(due 15 days before trial date)	



To:



Date: 	



Case Name:



Claim No.:



Your File No.:

									                                             

Trial Date:



Past Trial Dates, if Applicable:



Name and address of opposing counsel:



Name of Attorney Who Will Be Trying This Case:

(cannot be changed after pre-trial report without the express written consent of the Litigation Manager)



Hearing Official:							                                             



Name and Address of Opposing Counsel:



Recommendation of Hearing Official for Resolution:



Name of Attorney Who Will Be Trying This Case:

(cannot be changed after pre-trial report without the express written consent of the Litigation Manager)



PART I.  CASE SUMMARY

· Brief Summary of Case:

	a.	Allegations of Each Claim Petition

	b.	Permanency evaluation	

	c.	Time Lost From Work

	d.	Credits/Offset Analysis (Abdullah credit, pension, SSD)

	e.	Prior/Subsequent Accidents/Injuries

	f.	Section 20 Dismissal Prospects

	g.	Section 40 lien (identify and preserve interest in 3rd party recovery)

	h.	Return to work issues (FCE, FFD, light duty)



PART II. RESOLUTION EFFORTS

· Present Demand:



· Present Authority:



· Last Offer Date and Amount:



· Present Settlement Value, If Any, and Basis for Same:



· Present Likely “Bottom line” of Plaintiff:



· Present Resolution Recommendation and Strategy:



PART III. TRIAL 

· Identify all experts and summarize their findings; identify all expected fact witnesses and summarize their anticipated testimony):



· Other Insurance or Applicable Credits:



· Evaluation of Case:

a.   Venue and Trial Judge

b.   Strengths & Weaknesses of Each Party’s Case

c.   Verdict Range of Case



PART IV. BUDGET

· Initial File Analysis Budget

· Amount Billed to Date

· Predicted Billing to Try Case to Verdict

· Additional Costs and Expenses to Try Case (and itemize, such as expert testimony)
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Compensation ( "Comp" ) Time  :  $    16,793.00
Total:                                                $ 141,453.50
 In addition to that amount which James Hunt may be owed upon retirement pursuant to his
contract, Chief Hunt demands that the Township and/or its insurer pay the amount of Seven
Hundred Eighty Thousand Dollars ($780,000.00) in satisfaction of all claims which he has
against the Township.  
Fact Summary:   The claim/ litigation involves  Neptune Twp. Police Chief, James Hunt, as
to the handling or failure to handle his claims and complaints of hostile work environment
harassment and retaliation by members of the Neptune Township Police Oversight Committee,
which he claims was a targeted  effort to remove him as Police Chief to bring in an African
American candidate for the position.
The allegations and complaints of the Chief stem from incidents which began to occur late
last year.    On or about December 15, 2019, Dr. Michael Brantley, Chairman of Neptune
Police Oversight Committee served Chief James Hunt via email an "Employee Warning
Notice", dated December 12, 2019, concerning an incident that occurred on  December 4 ,
2019.  Dr.   Brantley sent a copy of that email message and attached Employee Warning
Notice to seven (7) other persons, including Acting Dep. Chief Lawrence Fisher, who reports
directly to Chief Hunt.  
Chief Hunt responded to the notice via email the next day, objecting to the form, process, and
substance of the disciplinary action. The Township's then labor counsel, Michael R. Burns,
Esq., answered the Chief four (4) hours later, via email message, stating that the "Employee
Warning Notice was not disciplinary action but a "non-disciplinary  counseling notice." 
Mr. Burns served on the Chief an "updated counse l i ng  notice."   Mr.   Burns concluded
his message saying that, amongst other things, " No other employee has consistently alleged
that they are the target of harassment or a hostile work environment in response to their
Department Head requesting basic information necessary to promulgate effective policies for
the running of the Department." Chief Hunt again objected to the Committee's response to his
charges in a message dated December  18, 2019 at 2:05 P.M.  Chief Hunt wrote to Mr. Burns
and Committeeman   Brantley that Mr. Burns' response   ignored the Chiefs   legitimate
  complaints   of hostility   and   retaliation   by the   Police Oversight Committee and their
consultant, Barry Colicelli, and their "offensive and hostile behavior to me." The Township
then acted to formally investigate these claims and complaints of Chief Hunt to which it hired
an outside independent investigator, Ellen O'Connell, Esq. to conduct the investigation.  Ms.
O'Connell, Esq. conducted the investigation beginning in February of this year and concluded
same on or about April 22, 2020.  The length of the investigation was due to the delay caused
by the COVID-19 pandemic.     After the investigation was concluded, Ms. O'Connell, Esq.
found the responses to the above inquiries to all be in the affirmative.   She ultimately
concluded that Chief Hunt's charges of harassment and allegations of hostile work
environment have been sustained and that the actions of the Township were based upon a
motivation to replace him with an African American. 
Thank you, and  I look forward to working with you through the handling of this matter.
Steve
 























































SCIARRA & CATRAMBONE, L.L.C. 

Charles J. Sciarra, Esq. (#011371996) 

Jeffrey D. Catrambone, Esq. (#024491996)  

1130 Clifton Avenue 

Clifton, New Jersey 07013 

(973) 242-2442 

(973) 242-3118 [Facsimile] 

Attorneys for Plaintiff  

 

      : 

JAMES M. HUNT, Jr.,   : SUPERIOR COURT OF NEW JERSEY 

      : LAW DIVISION: MONMOUTH COUNTY 

  Plaintiff,  : 

      : CIVIL ACTION 

      : 

v.      : DOCKET # MON-L-             -20 

      : 

      : 

TOWNSHIP OF NEPTUNE,  : COMPLAINT & JURY DEMAND 

      :    

  Defendant.  : 

      : 

 

 

 Plaintiff James M. Hunt, Jr. (“Plaintiff”), by way of this 

Complaint brought for relief permitted under the New Jersey 

Conscientious Employee Protection Act, N.J.S.A. 34:19-1 et seq. 

(“CEPA”), and the New Jersey Law Against Discrimination, N.J.S.A. 

10:5-1 et seq. (“LAD”), for judgment against his employer, 

Defendant Township of Neptune (“Defendant” or “the Township”), 

alleges as follows: 

THE PARTIES 

1. Plaintiff is currently the Chief of Police for Defendant 

Township of Neptune.  
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2. Plaintiff is an employee of the Township within the meaning 

of CEPA and the LAD. 

3. Plaintiff’s race is Caucasian.   

4. The Township is an employer within the meaning of CEPA and 

the LAD. 

5. The Township is a public entity, municipality and political 

sub-division of the State of New Jersey. 

JURISDICTION & VENUE 

6. Jurisdiction is properly laid in this Court under the CEPA 

and LAD statutes, and Defendant Township is subject to personal 

jurisdiction in the State of New Jersey. 

7. Venue is proper in that the events giving rise to the 

Complaint occurred within the County of Monmouth.   

STATEMENT OF FACTS 

8. Plaintiff has been employed as a sworn law enforcement officer 

for the Township of Neptune since in or about October 1988. 

9. During his distinguished 32-year career Plaintiff received 

special assignments to narcotics details and DEA taskforces as 

well as received valor awards and special recognitions for his 

work on major police investigations.   

10. Plaintiff has served as the duly appointed Officer in Charge 

of the Neptune Township Police Department (“the Police Department” 

or “the Department”) since in or about May 2013. 
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11. Upon being hired as a Police Officer, Plaintiff worked as a 

patrol officer for eight years and was subsequently assigned to 

the Detective Bureau. 

12. Plaintiff was promoted to the ranks of Sergeant and Lieutenant 

and served as a Detective-Sergeant and Detective-Lieutenant; 

during the time he served in those ranks Plaintiff implemented and 

supervised the Department’s Street Crime Bureau, and as a 

Lieutenant he supervised the Department’s Detective Bureau.  

13. Plaintiff was then promoted to Captain and while he served in 

that rank he supervised the Department’s Patrol Division. 

14. In 2013 Plaintiff was promoted to the rank of Deputy Chief. 

Shortly thereafter, he became the Officer in Charge of the 

Department and the acting Chief upon the retirement of Police Chief 

Robert Adams on June 1, 2013 while Plaintiff was still formally 

serving in the rank of Deputy Chief.  

15. On or about June 20, 2013, Defendant appointed Michael Bascom 

as Police Director, to whom Plaintiff reported directly as the 

Township’s “appointing [or appropriate] authority”.  Prior Chiefs 

of Police had reported directly to the Business Administrator.   

16. The Township Committee, Neptune Township’s governing body, 

consists of a Mayor, Deputy Mayor and three (3) Committee Members. 

17. Defendant formally appointed Plaintiff as Chief of Police on 

or about September 14, 2014 and he has served in that rank 

continuously since that date.   
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18. In or about the latter part of 2014, Plaintiff reported to 

Bascom complaints of improper dismissals and down-grading of 

quasi-criminal matters in Neptune Township Municipal Court, 

including driving while intoxicated (“DWI”)-related offenses, drug 

offenses and motor vehicle summonses, as well as the failure of 

the Municipal Court and Municipal Prosecutor to properly subpoena 

officers in the Department for cases scheduled to be heard in the 

Municipal Court.  

19. Bascom reported Plaintiff’s complaints to the Township 

Committee, who took no action.   

20. As a result, Plaintiff advised Bascom that his recourse was 

to bring his concerns about and objections to these municipal court 

practices, which Plaintiff reasonably believed to be a violation 

of law or public policy, to the Office of the Monmouth County 

Prosecutor, which Plaintiff did.  

21. Specifically, on July 15, 2014 Plaintiff emailed Marc 

LeMieux, the First Assistant to Monmouth County Prosecutor 

Christopher Gramiccioni, regarding what Plaintiff reasonably 

believed was the Prosecutor Office’s systematic and improper 

downgrading of drug-related offenses and the remanding of those 

cases to the Neptune Municipal Court for prosecution. 

22. Specifically, Plaintiff felt that this practice was too 

lenient in prosecuting drug offenses and thus failed to adequately 
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address the very significant heroin epidemic which exists in 

society and was a significant public safety issue in the Township. 

23. Plaintiff forwarded his email to Bascom the following day, 

July 16, 2014.   

24. On July 17, 2014, Plaintiff also advised Bascom via email of 

his concerns about the need to subpoena all officers in the 

Department to appear in Municipal Court in the event there is a 

“not guilty” plea in any case in which the officer[s] is involved, 

be it a motor vehicle summons, a DWI matter or a criminal charge; 

specifically, Plaintiff told Bascom: 

The municipal court process in Neptune is broken, none of my 

officers ever testify or rarely get subpoenaed for cases.  When 

the[y] do the deal is cut already, they appear for 15 minutes, 

collect two hours OT and the bad guy walks as the other day on 

a municipal ordinance … It is common knowledge all attorneys 

want to come to Neptune or have cases transferred so they get 

the deal.  This is an embarrassment.   

  

25. Defendant took no action in response to Plaintiff’s concerns 

about and objections to the legality of the Township’s Municipal’s 

Court’s practices but instead retaliated against Plaintiff by way 

of sustained, continuing course conduct as outlined below.   

26. During 2015, Plaintiff on several occasions emailed Police 

Director Bascom, Neptune Township Municipal Court Administrator 

Ursula Postell, Municipal Prosecutor James Butler, and Municipal 

Court Judge Robin Wernik, regarding his concerns about the improper 

handling and dismissals of municipal court matters including 

DWI’s.   
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27. Plaintiff as a matter of course had regular contact with 

Postell as Court Administrator regarding scheduling issues and the 

subpoenaing of witnesses, including officers, to testify in 

municipal court matters, pursuant to his role as Police Chief and 

Head of the Police Department which is responsible for the 

prosecution of quasi-criminal matters in the Township’s Municipal 

Court.   

28. In response, Plaintiff received a letter from Judge Wernik 

dated September 16, 2015 dismissing his concerns, admonishing 

Plaintiff for having raised these issues, and falsely suggesting 

that Plaintiff was in some way attempting to intrude upon the 

neutrality of the court, despite Plaintiff having done so 

legitimately and in good faith.   

29. On December 30, 2015, Plaintiff emailed Municipal Prosecutor 

Butler expressing his concerns about the downgrading of 

shoplifting charges and a DWI matter during a recent court session 

and requested a meeting with Butler and Bascom.  

30. On April 13, 2016, in response to a complaint raised by 

Plaintiff through Sergeant Michael Zarro of the Department, the 

Prosecutor’s Office issued a memorandum regarding “Prosecution of 

DWI’s in Neptune Township”, concluding that the Municipal 

Prosecutor’s rationale for the dismissal of three DWI matters 

purportedly based upon the 20-minute observation period prior to 

administration of a breathalyzer test, about which Plaintiff 
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complained, was without merit and is “directly contrary to 

governing, published New Jersey law”. 

31. In the memo Assistant Prosecutor Monica de Outeiro noted that 

the dismissal rate for DWI’s in Neptune Township Municipal Court 

(34%) was double the dismissal rate of Wall Township (17%), a 

neighboring municipal court with the highest volume of DWI’s in 

Monmouth County.   

32. On April 20, 2016, Plaintiff emailed Bascom regarding what he 

reasonably believed was the improper disposition of several 

municipal court matters during a recent court session, including 

N.J.S.A. Title 39 motor vehicle matters involving license 

suspensions for defendants with a significant history of 

violations, and the disposition of a shoplifting matter for a 

defendant with a very significant history of prior convictions. 

33. In his email, Plaintiff stated that “this is probably the 

best way to document it each week, I wonder how a judge can allow 

this”; Plaintiff also forwarded his email to First Assistant 

Prosecutor Lemieux on May 9, 2016.   

34. On June 21, 2016, Township Attorney Gene Anthony emailed 

Plaintiff and Bascom, copying all members of the Township Committee 

regarding Plaintiff’s complaints about and objections to municipal 

court practices outlined above, reminding Plaintiff and Bascom 

that Anthony was demanding a meeting regarding Plaintiff’s 

contacts with the County Prosecutor.   
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35. Commencing in January 2016, newly elected Township Committee 

Member and Deputy Mayor Nicholas Williams had been appointed as 

the Committee’s “Police Liaison” to the Department and began 

meeting with members of the Department stating to officers such as 

Sergeant Elena Gonzalez that he did not like Plaintiff and things 

were going to change in the future, or words to that effect.   

36. On September 27, 2016, a meeting took place between Plaintiff, 

Bascom, Williams, Municipal Prosecutor Butler and Township 

Attorney Anthony.  

37. During the meeting it was apparent that Anthony and Township 

Committeeman/Deputy Mayor Williams were displeased with Plaintiff 

having raised these issues with the County Prosecutor; 

specifically, Bascom told Plaintiff that they were angry at 

Plaintiff because “this was a good ole boys’ network with the court 

and the attorneys taking care of each other,” or words to that 

effect.   

38. Nonetheless, Plaintiff left the meeting with the 

understanding that the Municipal Prosecutor will confer with 

officers prior to any downgrading of any charges, and all officers 

would be subpoenaed for all DWI cases and motor vehicle cases 

wherein the driver is alleged to not have insurance coverage or to 

have operated a vehicle with a suspended license, and that 

insurance cards would be produced in cases prior to those cases 

being downgraded.   
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39. On July 7, 2017, Anthony sent an email to Plaintiff, Bascom, 

Township Business Administrator Vito Gadaleta, Township Clerk 

Richard Cuttrell, and all members of the Township Committee, 

including the Mayor, attaching a letter and a revised ordinance 

for the Police Department to be proposed at the July 10th Committee 

meeting, per the instruction of then-Mayor Michael Brantley. 

40. The revised ordinance eliminated the position of Police 

Director and replaced it with a “Police Oversight Committee” 

(“POC”) and named Mayor Brantley, Township Committeeman and Deputy 

Mayor Williams, and a yet-to-be-identified civilian, as the 

“appropriate [or appointing] authority”, so as to usurp and 

undermine Plaintiff’s authority as Chief of Police, in retaliation 

for his protected whistle-blowing activity outlined supra 

protected under CEPA and based upon his protected class under the 

LAD.  

41. The ordinance specifically states that the POC “shall be 

responsible to review the performance of the Police Department”, 

“shall serve as the Executive Head of the Police Department”, and 

“shall review and recommend to the Township Committee all adopted 

and promulgated rules and regulations for the government of the 

Police Department and for the discipline of its employees”.   

42. Plaintiff via email on July 10, 2017 advised Bascom of his 

objections to and concerns about the proposed ordinance as being 
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illegal and as interfering with Plaintiff’s control over the day-

to-day operations of the Police Department. 

43. Bascom in turn advised Anthony, Gadaleta and Cuttrell of 

Plaintiff’s concerns and that the matter would be raised with the 

County Prosecutor, which Plaintiff did via email to Prosecutor 

Gramiccioni on the evening of July 10, 2017, and which Gramiccioni 

acknowledged the following day by way of reply email to Plaintiff.  

44. The Township Committee approved the ordinance by a vote of 4-

1 at its meeting on July 10, 2017, with Mayor Brantley, Deputy 

Mayor Williams, Township Committeewoman Carol Rizzo, and 

Committeeman Robert Lane all voting in favor, and Committeeman 

Kevin McMillian, who was then the police liaison for the Township 

Committee, voting against the ordinance.  

45. On July 17, 2017, Vito Gagliardi, an attorney representing 

Plaintiff as Chief of Police, wrote a letter to Township Attorney 

Anthony advising of Plaintiff’s objections to the ordinance as 

usurping his authority by, inter alia, naming a subordinate officer 

to the POC, giving the POC a role in police discipline, assignments 

and procedures, and requiring Plaintiff to provide as Chief of 

Police daily reports to the POC, all of which are in violation of 

state statutory law, including N.J.S.A. 40A:14-118, commonly known 

as the “Chief’s Bill of Rights”, and Attorney General Guidelines 

governing the operations of a Police Department in the State of 

New Jersey.    

MON-L-003834-20   11/30/2020 12:09:26 PM  Pg 10 of 50 Trans ID: LCV20202160198 



11 
 

46. The Township Committee again approved the ordinance upon a 

second reading at its meeting on July 24, 2017. 

47. On August 10, 2017, Plaintiff’s counsel wrote to Anthony and 

advised that legal action would be filed if the ordinance was not 

modified.  

48. On September 1, 2017, Defendant, by way of Mayor Brantley, 

removed McMillian as the Township Committee’s police liaison.  

49. On September 12, 2017, Plaintiff met with Brantley, who was 

identified as the “Chairman” of the POC, and Williams, at which 

time they discussed issues related to the Police Department, 

including a new off-duty scheduling system for officers in the 

Department, ‘Jobs4Blue’, which was to be approved at the next 

Township Committee meeting; nonetheless, Brantley unilaterally 

tabled the issue. 

50. Brantley also failed to communicate with Plaintiff regarding 

other issues critical to the Police Department during September 

2017, including the need to amend the Department’s rules and 

regulations to reflect the implementation of the POC as was 

required for the Department’s pending re-accreditation by the New 

Jersey State Association of Chiefs of Police.  

51. Plaintiff contacted Williams to discuss department-related 

issues on September 28, 2017 by phone and identified himself as 

“Chief”, and Williams dismissively replied, “Chief? I know a lot 

of Chiefs”.   
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52. Shortly after that meeting, a copy of an email message was 

anonymously provided to Plaintiff; the email is dated November 4, 

2013 from then-Township Committeeman Brantley to several 

individuals, including Township Business Administrator Gadaleta, 

then-Township Committeeman and Mayor Randy Bishop, and then-

Township Committeeman and Deputy Mayor Eric Houghtaling, and reads 

as follows: 

Friends, 

Enough time has passed that Neptune Township has becomes [sic] 

that polished gem that I spoke of in my first campaign for 

township committee.  Moving forward I expect that only black 

candidates will be considered for the positions of Neptune 

Chief of Police and Superintendent of Schools.  (emphasis 

added).  

  

53. On October 2, 2017, Cuttrell notified Plaintiff that the 

Township, specifically Mayor Brantley and Deputy Mayor Williams, 

named Barry Colicelli, a civilian and private consultant, Chairman 

of the POC.   

54. Colicelli’s appointment was illegal as the applicable 

ordinance provided that only a member of the Township Committee 

could be designated as POC Chairman.   

55. Plaintiff was never introduced to Colicelli, consulted on his 

appointment, or even advised that Plaintiff was required to answer 

to him.   

56. Immediately upon Colicelli’s appointment, Defendant, 

specifically Colicelli, Williams and Brantley, excluded Plaintiff 
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from discussions regarding the approval of a settlement agreement 

for a police officer who had been suspended without pay due to 

disciplinary and fitness for duty issues. 

57. By way of email on October 3, 2017, Plaintiff advised 

Defendant of his concerns regarding the settlement agreement, 

specifically about the officer being found by a doctor as unfit 

for duty. 

58. Plaintiff also previously denied Colicelli access to the 

officer’s internal affairs files pursuant to applicable law, 

including Attorney General Guidelines.   

59. Plaintiff attended a long-planned and approved conference for 

the International Association of Chiefs of Police in Philadelphia 

from October 20th-25th 2017 in Philadelphia.  

60. While Plaintiff was at the conference, on October 23, 2017, 

Colicelli emailed Plaintiff six (6) memoranda demanding 

Plaintiff’s “immediate attention and action”, specifically 

requiring Plaintiff to acknowledge receipt of the 6 memoranda 

within two (2) days and to provide the information demanded and 

otherwise comply with Colicelli’s illegal demands by wholly 

unreasonable and onerous deadlines.   

61. The subject memoranda are contrary to law in that they demand 

that Plaintiff, a Chief of Police, comply with the directives of 

a civilian police consultant regarding, inter alia: [a] the 

requirement that Plaintiff provide notification to the POC of 
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“unusual incidents” such as serious crimes or incidents within the 

Township; [b] prohibiting the Department from making public safety 

notifications to the public but instead requiring those to go 

through the POC; [c] the disclosure of the personnel, disciplinary, 

and internal affairs records for a Neptune Township Police Sergeant 

to a civilian “consultant”; [d] requiring Plaintiff to provide a 

breakdown of Neptune Police overtime expenditures from 2014-2016; 

[e] requiring Plaintiff to provide a copy of all current Department 

policies and procedures; & [f] requiring Plaintiff to provide a 

written explanation as to his review of grievances filed by PBA 

Local 74, the collective bargaining unit for sworn law enforcement 

officers of the Department.   

62. On October 26, 2017, Plaintiff engaged in protected whistle-

blowing activity regarding Colicelli’s illegal directives by 

contacting the Monmouth County Prosecutor’s Office, advising 

Colicelli, both in writing, that the directives contained in the 

memoranda were in violation of Attorney General Guidelines and 

state statute[s].  

63. In response, Prosecutor Gramiccioni emailed Plaintiff 

directly advising that his office was “looking into it” and 

“there’s some issues for sure”.   

64. The following day, on October 27, 2017, Colicelli replied by 

way email in a disrespectful tone dismissing Plaintiff’s good faith 

concerns regarding the illegality of Colicelli’s demands, and also 
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imposed further unreasonable deadlines upon Plaintiff for 

compliance. 

65. On Friday October 27, 2017, Colicelli via email demanded that 

Plaintiff meet with the POC that Monday, October 30, 2020, without 

any prior notice. 

66. Plaintiff responded by advising Colicelli that the tone of 

Colicelli’s emails and his demands upon Plaintiff, a Chief of 

Police, were condescending and disrespectful, reminded Colicelli 

that they have never met and Colicelli had never even been to the 

Department, and that Plaintiff was experiencing a hostile work 

environment created by Defendant.   

67. In response to Plaintiff’s disclosures to the Monmouth County 

Prosecutor, Prosecutor Gramiccioni wrote a letter to Colicelli 

dated October 30, 2017 advising that “we have concerns over some 

of the information requested by the Oversight Committee as it 

pertains to existing State law and State/County law enforcement 

policies applicable to each municipal police department”.   

68. At the meeting on October 30th, during which Plaintiff, 

Brantley, Williams, Anthony, Colicelli (whom Plaintiff had still 

never met before) were present, Plaintiff explained his concerns 

about and objections to Colicelli’s directives contained in the 

memoranda cited supra and provided legal authority to support his 

arguments that Colicelli’s demands were illegal.  
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69. In that regard, Plaintiff continued to refuse to disclose any 

officers’ internal affairs records to Colicelli, a civilian 

consultant, in compliance with his good faith understanding of his 

legal obligation not to do so.    

70. Colicelli and Anthony begrudgingly acknowledged that 

Plaintiff was correct and agreed to redraft the memoranda but 

ultimately never did so.  

71. On November 14, 2017, Plaintiff met with Colicelli.  During 

that meeting, Plaintiff expressed his concerns about the potential 

promotion of then-Police Captain Larry Fisher, who is African 

American, to the rank of Deputy Chief, which Mayor Brantley was 

actively advocating should occur immediately.   

72. Plaintiff advised Colicelli that he was concerned that Fisher 

was not eligible to be promoted to Deputy Chief because did not 

have the educational background and degree requirements under the 

existing Standard Operating Procedure (“SOP”) governing police 

promotions. 

73. Plaintiff reduced his concerns to writing by way of email to 

Colicelli on November 16, 2017, stating that “I feel strongly that 

violating the attached SOP or changing the eligibility 

requirements for one individual will have great consequences for 

the agency in the form of damaged morale and costly litigation”.   

74. On November 27, 2017, Anthony submitted via email to all 

members of the Township Committee and the Township Administration 
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including Plaintiff a proposed amendment to the police promotional 

SOP, eliminating the educational requirement for all officers but 

implementing a requirement that all candidates for Deputy Chief 

have ten years supervisory experience, thereby effectively 

eliminating all candidates except Fisher.   

75. On that same date Colicelli emailed Plaintiff in response to 

his November 16th email, wherein Colicelli explicitly took issue 

with Plaintiff raising his concerns about fairness in the 

promotional process and Plaintiff asserting that the Township 

acting in an arbitrary and capricious manner. 

76. Defendant through Colicelli sought to silence Plaintiff by 

admonishing him for raising his concerns, specifically warning 

Plaintiff that “we take issue with that statement and want to 

caution you on such verbiage in the future”. 

77. In response, on December 3, 2017 Plaintiff emailed Colicelli, 

Brantley and Williams, reaffirming his reasonable belief that the 

Township was acting in an arbitrary and capricious manner in 

disregarding the requirements of the promotional SOP and that the 

POC was attempting to bully and intimidate Plaintiff from 

expressing his good faith and well-grounded concerns.   

78. Plaintiff also emailed Colicelli, Brantley and Williams on 

December 8, 2020 stating his objections to, inter alia:  [a] not 

being given notice that personnel issues related to Fisher, 

specifically his potential promotion to Deputy Chief, were going 
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to be discussed at a Township Committee meeting on December 4, 

2017; and [b] the Township Committee falsely suggesting at the 

most recent public meeting that Plaintiff had not followed proper 

procedure regarding an amendment to the policy for the police 

promotional process removing the Police Director’s role in that 

process.   

79. Plaintiff wrote a letter to all members of the Township 

Committee, as well as Anthony, Colicelli, and Gadaleta, on December 

15, 2017 reaffirming his concerns in his December 8th email and his 

objections to the POC excluding him from discussions regarding 

police-related matters, which is in violation of law, including 

but not limited to the Chief’s Bill of Rights.      

80. The Township ultimately promoted Fisher to Acting Deputy 

Chief on December 21, 2017 and improperly excluded Plaintiff from 

that process including directing that Plaintiff was not permitted 

participate in candidate interviews; Defendant did not permanently 

promote Fisher to the Deputy Chief rank until in or about February 

2020.   

81. Plaintiff had memorialized his concerns about being shut out 

of the promotional process in an email to Colicelli, Williams and 

Brantley on December 18, 2017.   

82. On or about January 18, 2018, Plaintiff learned that he was 

excluded from a meeting between Brantley, Williams, Gadaleta, and 
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new labor counsel for the Township wherein legal matters involving 

the Department were discussed.   

83. On or about January 26, 2018, Colicelli submitted two 

memoranda to Plaintiff requesting clarification on budgetary 

issues which were purportedly not previously addressed, and issues 

regarding chain of command within the Department. 

84. In reality, Plaintiff had previously met with the POC and 

Colicelli regarding the budgetary issues and no one had indicated 

that there were any outstanding issues, and Plaintiff had properly 

and in compliance with law governing the Police Department sought 

to ensure that officers were not reporting directly to civilian 

members of the POC. 

85. Plaintiff documented these legitimate concerns in emails 

dated January 30th and 31st 2018 and received a sarcastic and 

unprofessional response from Colicelli. 

86. On February 20, 2018, Plaintiff learned that the POC was 

scheduled to meet with representatives of the PBA, without any 

prior notice to Plaintiff, at which time Plaintiff was concerned 

that members of the POC would illegally review confidential 

internal affairs documents and would discuss confidential internal 

affairs investigations, as well as new scheduling requests. 

87. This is illustrative of Plaintiff’s overall and very 

substantial concerns outlined throughout this Complaint about the 
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POC’s systematic, continuing, and illegal attempts to interfere 

with his day-to-day operations of the Department.   

88. Plaintiff memorialized his concerns in an email to Colicelli, 

Williams, Brantley, Township Labor Counsel Douglas Long, Gadaleta, 

and the other members of the Township Committee on February 21, 

2018.   

89. At a meeting on February 22, 2018, Colicelli referred to 

Deputy Chief Fisher as “Chief” verbally in Plaintiff’s presence as 

well as in several emails beginning in March 2018, in order to 

undermine and harass Plaintiff and disrespect his authority.   

90. At a meeting on or about April 17, 2018 during which the 

members of the Command Staff of the Police Department were present, 

including Deputy Chief Fisher, Captains McChee and Gualario, and 

Lieutenant Zarro, Colicelli stated that the Plaintiff “was here to 

cause trouble,” or words to that effect, in order to again usurp 

Plaintiff’s authority and to harass him.   

91. On May 2, 2018, Colicelli emailed Plaintiff an overtime policy 

prepared by the POC without the input of anyone from the 

Department, including Plaintiff, and ordered its implementation 

within 1-2 days, again interfering with the day-to-day operations 

of the Department over which Plaintiff has control by statute.   

92. The following day, May 3, 2018, Plaintiff sent an email to 

Colicelli, the POC, the other members of the Township Committee, 

Township counsel, Gadaleta, and members of the Police Command 
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Staff, outlining Plaintiff’s concerns about and objections to the 

implementation of the police overtime policy, including that it 

was in several respects incompatible with existing Department 

policies and procedures.   

93. On May 17, 2018, Bascom notified Plaintiff via email that the 

Township Committee, without previously consulting Plaintiff, 

sought to hire Colicelli as an “advisor” to the POC at a monthly 

pay rate of $2,000, or $24,000 per year, and wished to pay him 

retroactively for his “volunteer” work as Chairman of the POC for 

the past seven (7) months.   

94. Bascom advised Plaintiff, the POC, and the Township Committee 

via emails on May 17th, 18th & 21st that the Township could not pay 

Colicelli retroactively, and that the funds to pay Colicelli going 

forward would have to come out of the Police Department’s budget, 

which did not account for Colicelli’s hiring, and thus there would 

have to be cuts to the Department’s budget in other areas.   

95. On May 21, 2018, Colicelli resigned from his unpaid position 

as Chairman of the POC in which he had been serving since October 

2017.   

96. Pursuant to a Township Committee Resolution adopted on June 

11, 2018, Defendant appointed Colicelli as “consultant to the 

Police Oversight Committee” at a rate of $2,000 per month for the 

balance of 2018.   

MON-L-003834-20   11/30/2020 12:09:26 PM  Pg 21 of 50 Trans ID: LCV20202160198 



22 
 

97. On August 7, 2018, Plaintiff emailed Gadaleta, Williams and 

Brantley as an FYI about a media inquiry he received about an 

arrest by the Department the prior Friday night, August 3rd; then-

Mayor Williams responded and advised that he had received an 

inquiry about the incident. 

98. Plaintiff responded to Williams stating that the Department 

had conducted an investigation of the circumstances of the arrest, 

and Plaintiff requested that the Mayor contact him if he receives 

any such inquiries in the future, as the Department, not Township 

Administration, is responsible for media contacts regarding public 

safety issues such as accidents, road closures, and police 

responses to crimes and other critical incidents. 

99. Williams was reportedly and misguidedly angry at Plaintiff 

that Williams had not been given notification of what was in 

reality a police matter which Plaintiff and his Department were 

handling.  

100.  On August 9, 2018, Williams emailed the Neptune Township PBA 

President Thomas Blewitt about a meeting to occur regarding the 

overtime policy for the Department without any intention of 

including Plaintiff, the head of the Department, in the meeting, 

which is another attempt by Defendant to illegally circumvent and 

arrogate Plaintiff’s authority as Police Chief.  

101. On August 19, 2018, Colicelli emailed Williams, Brantley and 

Township counsel regarding Plaintiff’s proposed overtime policy 
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which he submitted on August 10, 2018, and that email was 

subsequently forwarded to Plaintiff.   

102. In his email Colicelli falsely suggested that Plaintiff 

“shirks his responsibilities as Chief executive of the Department” 

and suggested that because Plaintiff supposedly did not comply 

with Colicelli’s illegal directives to Plaintiff, which were in 

fact illegal, disciplinary action against Plaintiff would be 

appropriate.    

103. On September 8, 2018, Plaintiff emailed Township counsel 

regarding his concerns about Colicelli being provided with 

information related to an internal affairs investigation of an 

officer in the Department, as that would be violative of Attorney 

General Guidelines.   

104. On September 17, 2018, Plaintiff emailed Mayor Williams 

regarding the issue of the notification required by Plaintiff to 

Township Administration about critical incidents in the Township. 

105. Plaintiff told Williams he was incorrect in stating that 

Plaintiff refused to advise the Mayor of any incident until the 

investigation of it is complete; instead, Plaintiff reminded him 

that he and Brantley had been immediately notified of critical 

incidents such as accidents, road closures, fires, and shootings 

which may result in requests for information from the media or the 

public. 
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106. Plaintiff also again advised Williams that a meeting with the 

POC was required to discuss important administrative issues 

affecting the Police Department which had not been addressed by 

the POC.   

107. On September 26, 2018, Brantley emailed Plaintiff, wherein 

Brantley identified himself as the Chairman of the POC for the 

first time, demanding that Plaintiff provide his rationale for 

Plaintiff’s selection of a supervising officer from the Department 

to attend the FBI National Academy for eight weeks and the impact 

of that selection upon the Department’s operations.  

108. Plaintiff responded via email on September 28, 2018 that: [a] 

Plaintiff had notified the POC back on July 24th via email that he 

had selected Captain Gualario to attend the academy and provided 

a detailed description of the training involved; & [b] training 

was within the Chief’s authority under statutory and case law and 

no prior approval was required.   

109. Thus, Defendant, through Williams and the POC, again sought 

to undermine Plaintiff as Chief and cast doubt upon a decision he 

had made two months prior to send one of his Captains to training 

which he had worked hard to attain.   

110. On October 4, 2018, the day before a long-scheduled and 

approved conference from October 5th-10th in Orlando, Florida 

Plaintiff was attending for the International Association of 

Chiefs of Police, Plaintiff received via email from Brantley:  [a] 
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a directive that all of Plaintiff’s decisions as Chief regarding 

police disciplinary matters involving a suspension or termination 

be subject to review by the POC prior to the imposition of any 

such discipline; & [b] an “employee warning notice” from the POC 

against Plaintiff for alleged neglect of duty and failure to comply 

with POC department policy, arising out of Chief Hunt’s alleged 

failure to notify the Mayor and the POC of three incidents which 

took place within the Township, with a demand for a purported “plan 

for improvement” and threatened suspension of Plaintiff for future 

purported violations.   

111. The warning notice was without any legitimate basis and was 

imposed upon Plaintiff by Defendant with harassing, 

discriminatory, and/or retaliatory intent in violation of the LAD 

and CEPA.  

112.  Also on October 4, 2018, Township Attorney Anthony sent 

letters, one to Chief Hunt directly, questioning whether the 

Township would continue to provide defense and indemnification to 

Plaintiff in lawsuits in which he is named as a Defendant, 

notwithstanding that the Township is statutorily required to do so 

under N.J.S.A. 40A:14-155, and advising that the representation of 

Plaintiff by attorneys provided by the Township would be discussed 

at a Township Committee meeting on October 22, 2018. 

113. By way of email on October 17, 2018 Plaintiff advised Township 

labor counsel Douglas Long that the disciplinary directive 
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referenced above was illegal and that he intended to challenge the 

warning notice as being meritless.   

114. On October 19, 2018, the agenda for the October 22nd Township 

Council meeting was posted indicating that an unidentified 

individual would be named as a member of the POC; that individual 

turned out to be Adrienne Sanders, a vocal and public critic of 

the Police Department and President of the local chapter of the 

NAACP.   

115. Also, on the morning of the October 22nd meeting Defendant 

added an agenda item regarding a purported agreement with the PBA 

providing for the implementation of a 12-hour “Pittman” work 

schedule for officers in the Department, a very significant change 

to the operations of the Department, as well as changes to the 

overtime policy. 

116. Plaintiff was never consulted or advised by the POC about 

these issues and this is yet another tactic by Defendant to usurp 

Plaintiff’s authority as Chief and obstruct his lawful day-to-day 

operations of the Police Department. 

117. By way of letter from his counsel dated November 5, 2018 to 

the Township’s counsel, Plaintiff objected to the disciplinary 

directive served upon Plaintiff by the POC on October 4, 2018 as 

it removed Chief Hunt’s ability to discipline officers in the 

Department, in violation of N.J.S.A. 40A:14-118, the Chief’s Bill 

of Rights, as well as applicable case law.   
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118. Also, on November 5, 2018, Plaintiff emailed the County 

Prosecutor expressing his concern about cases in Neptune Township 

Municipal Court wherein marijuana-related offenses were being 

dismissed and instead municipal ordinances were then issued by an 

officer who was not the arresting officer or otherwise involved in 

the case at issue.   

119. Prosecutor Gramiccioni responded via email to Plaintiff on 

November 7, 2018 advising Plaintiff that his office was “reviewing 

the actions by your municipal prosecutor” and that the Prosecutor’s 

Office would advise Plaintiff of their findings and how they will 

proceed.   

120. On November 7, 2018, Plaintiff provided in writing via email 

a detailed response to the warning notice dated October 4, 2020 

issued by the POC upon Plaintiff, asserting that there was no legal 

or factual basis for the notice.   

121. Plaintiff’s 6-page memo refutes in detail the allegations 

regarding the notification of three incidents for which Defendant 

issued the warning notice with discriminatory, harassing and/or 

retaliatory intent, and addresses the issues detailed supra 

regarding Defendant’s illegal conduct in violation of the LAD and 

CEPA which seeks to undercut and seize Plaintiff’s authority as 

Chief of Police in violation of law.   

122. On November 20, 2018, Plaintiff issued an SOP to all officers 

in the Department to maintain a process to ensure that the Police 
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Chief, members of the Command Staff and other Police Department 

personnel, and the Monmouth County Prosecutor’s Office, where 

appropriate, are advised of “notable occurrences arising from 

police-initiated or public requests for police services”. 

123. Plaintiff’s issuance of this SOP to the Department is 

consistent with Plaintiff’s duties and authority as Police Chief.  

124.  On or about November 21, 2018, Defendant rescinded the POC’s 

directive dated October 3, 2018 and served upon Plaintiff on 

October 4, 2018 regarding police discipline but never provided 

formal notice to Plaintiff that the directive had been rescinded; 

Defendant’s meritless “warning notice” to Plaintiff was never 

rescinded.     

125.  On or about December 20, 2018, Plaintiff emailed Cuttrell, 

members of the POC and the Township Committee, Gadaleta, and 

Township counsel expressing his concerns about and objections to 

Defendant’s approval of an agreement with the PBA regarding the 

Department-wide implementation of the new 12-hour Pittman 

schedule, which very significantly impacted the operations of the 

Department and resulted in additional tax-payer cost, without 

consulting Plaintiff.   

126. On or about January 4, 2019, Plaintiff learned via email from 

Township Clerk Cuttrell that Defendant would adopt changes to the 

Police Department rules and regulations required for the 

Department to obtain accreditation, changing the appointing 
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authority from the Police Director to the POC, which Plaintiff had 

openly and repeatedly advocated for as being required for the past 

three years without Defendant taking any action.  

127.  On January 7, 2019, Defendant ordered Plaintiff to include 

the POC in the Department’s organizational chart, or “table of 

organization (“TO”). 

128. This was another attempt by Defendant to improperly place the 

POC within the chain of command in the Police Department and assert 

control over the day-to-day operations of the Department, which is 

contrary to law and directly obstructs Plaintiff’s authority as 

Police Chief.   

129. On January 11, 2019, Brantley as Chairman of the POC issued 

a directive to Plaintiff that Colicelli be copied on all 

correspondence related to the POC.   

130. By way of email dated January 15, 2019 to Defendant including 

members of the POC and the Township Committee and Gadaleta, 

Plaintiff acknowledged that while he is required to make certain 

disclosures to the POC on very specific matters, disclosure of 

personnel and internal affairs records to a private consultant is 

violative of Attorney General Guidelines. 

131. Plaintiff further stated that if Defendant did not reconsider 

the order then he would report the matter to the County Prosecutor; 

Township Committeewoman/then-Mayor Carol Rizzo tersely replied 

within eight minutes of Plaintiff’s email, “No”; Williams 

MON-L-003834-20   11/30/2020 12:09:26 PM  Pg 29 of 50 Trans ID: LCV20202160198 



30 
 

responded that the POC would forward to Colicelli all notifications 

from Plaintiff to the POC “as we deem appropriate”.   

132. Plaintiff reported his concerns about and objections to this 

illegal order via email to Prosecutor Gramiccioni on January 15, 

2019.  

133. On January 17, 2019, Plaintiff emailed Defendant, 

specifically Township counsel, Brantley and Williams, again 

expressing his objections to the POC being placed in the Police 

Department’s organizational and administration SOP, specifically 

the Department’s TO or “flow chart”.   

134. The POC should not be in the chain of command in the ranks of 

the Police Department but should instead only be designated as the 

appointing authority under Rules and Regulations to whom the Chief 

reports regarding administrative functions of the Department only. 

135. Plaintiff as Police Chief directs the day-to-day law 

enforcement operations of the Department and reports directly to 

the County Prosecutor and the State Attorney General in that 

regard, not the POC or its private civilian consultant.  

136. In short, Defendant’s continuing, blatant interference with 

and obstruction of, and its brazen attempts to arrogate, 

Plaintiff’s control over the Police Department as outlined 

throughout this Complaint, are contrary to well-established law 

and constitute a continuing course of illegal, harassing and 
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retaliatory conduct against Plaintiff in violation of CEPA and the 

LAD.   

137. In fact, via email on February 1, 2019 in direct reply to an 

email from Plaintiff approximately one hour earlier attaching a 

revised TO for the Department, Williams illogically, and 

revealingly, expressed his misplaced and troubling concern about 

the County Prosecutor’s Office and the Attorney General’s Office 

being included in the Neptune Police Department’s table of 

organization, notwithstanding that those two agencies indisputably 

have direct oversight over the law enforcement functions of the 

Police Department pursuant to well-established law, whether the 

POC and Colicelli like it or not.     

138. By way of email dated February 1, 2019, Plaintiff made 

Township Committee members and the POC, including then-Mayor 

Rizzo, Brantley and Williams, aware of the disposition of cases in 

Neptune Township Municipal Court, which is further evidence of 

Defendant’s notice of Plaintiff’s concerns about and objections to 

the manner in which cases were being disposed of in the Municipal 

Court, which Plaintiff reasonably believed was in violation of law 

and/or public policy; in fact, Plaintiff had consistently been 

sending weekly updates to the POC of the municipal court calendar 

and dispositions of cases and Defendant took no action in response 

thereto.   
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139. On February 11, 2019, the Township approved an increase in 

the monthly payment to Colicelli as the POC’s “consultant”, which 

came out of the Department’s budget, from $2,000 to $2,500.  

140. On February 19, 2019, the United States Department of Justice 

issued a letter to the Township advising that it had closed out an 

investigation, without any action being taken, of allegations by 

Adrienne Sanders, President of the NAACP who was also a member of 

the POC as of October 2018, that the Department, specifically 

Plaintiff, had engaged in a pattern of or practice of 

discrimination, harassment or retaliation, as those allegations 

were without merit.   

141. In March 2019, Defendant, specifically the POC, failed to 

consult with and advise Plaintiff of the settlement of a 

disciplinary matter of an officer in the Department.  

142. On April 4, 2019, while Plaintiff was on vacation, Brantley 

as Chairman of the POC forwarded to Plaintiff a directive regarding 

municipal court overtime that “no other officers should be assigned 

to the court other than what is necessary for security purposes”.  

143. On April 9, 2019, Plaintiff responded to Brantley via email, 

copying among other individuals Bascom, Brantley, Rizzo, Gadaleta, 

members of his Command Staff and the Municipal Court Administrator 

Ursula Postell, stating that while Plaintiff was open to measures 

to attempt to minimize overtime, the Department has no authority 

to interfere with the Court’s oversight over the matters before it 
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and its scheduling and subpoenaing of officers ordering them to 

appear for individual cases.  

144. The day prior, on April 8, 2019, Plaintiff received via email, 

from Brantley’s Township email account while Plaintiff was at a 

meeting with Brantley, a notice of Plaintiff’s alleged failure to 

properly notify the POC about an incident at the Township’s high 

school in which the POC falsely asserts that Plaintiff was in some 

way derelict in his duties. 

145. Plaintiff responded via email on April 9, 2019 outlining why 

the POC’s allegations against Plaintiff were inaccurate and thus 

without any factual basis.  

146. Nonetheless, Plaintiff emailed Brantley and Deputy Chief 

Fisher on April 11, 2019 confirming their prior conversation about 

the alleged issue, Brantley’s admission that Plaintiff was doing 

a good job as Chief, and that Plaintiff or in his absence Fisher 

are available to Brantley via phone at any time, “24/7”.   

147. A meeting to discuss administrative issues within the 

Department occurred on April 19, 2019 between Plaintiff, Fisher, 

members of the POC, and Colicelli. 

148. Colicelli surreptitiously audio-recorded the meeting, was 

disruptive and incessantly interrupted whenever Plaintiff spoke.   

149. On April 24, 2019, Plaintiff emailed Township counsel about 

his concerns regarding Colicelli and his behavior at the April 19th  

meeting, including that he felt Colicelli provides incorrect and 
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illegal directives to the POC, is not proficient in contemporary 

police practices, should not attend future POC meetings where 

internal affairs and disciplinary matters are discussed, that 

Colicelli is performing a disservice to the POC and the Department, 

and that he has continually threatened and targeted Plaintiff by 

way of baseless charges and accusations.    

150. On or about June 4, 2019, Plaintiff learned that the POC was 

going to meet with union representatives from the Fraternal Order 

of Police (“FOP”) which represented a group of officers in the 

Department about a new proposed policy for the police promotional 

process, even though the POC had never discussed any such proposed 

policy with Plaintiff as Chief.  

151. At a meeting between Plaintiff and the POC on or about July 

15, 2019, Williams asked Plaintiff if he had a meeting with then-

Mayor Rizzo where Plaintiff advised her that the POC does not like 

him, or words to that effect.  

152. On or about August 8, 2019, Plaintiff received a phone call 

from Monmouth County Assistant Prosecutor Michael Costanza who 

advised Plaintiff that Township Attorney Anthony had contacted the 

Prosecutor’s Office via letter dated April 10, 2019, without 

copying Plaintiff on the letter or otherwise advising or noticing 

him, wherein Anthony requested information about the Township’s 

use of forfeiture funds and approvals for usage of those funds. 
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153. By way of Anthony’s request, the Township sought to circumvent 

Plaintiff’s role as Chief in making use of forfeiture funds, to 

illegally bestow that role upon the POC, and to purportedly allow 

those funds to be utilized for normal budgeted operating expenses, 

salary and/or overtime, which is contrary to law.   

154. Assistant Prosecutor Costanzo confirmed to Plaintiff that he 

has always communicated with the Department directly and had always 

found its requests for usage of forfeiture funds to be proper and 

complete. 

155. Costanzo also told Plaintiff that the Prosecutor will advise 

the Township that funds will be distributed only for non-budgetary 

items and only by Plaintiff as Chief of Police.  

156. Prosecutor Gramiccioni confirmed by way of letter to Anthony 

dated August 9, 2019 that Attorney General Guidelines and statutory 

law provide that the chief executive of a law enforcement agency, 

here Plaintiff as Police Chief, has the sole discretion to 

administer forfeited funds and property, and “to date, a review of 

expenditure requests from the Neptune Township Police Department 

finds all requests comport with the relevant AG Guidelines”. 

157. The Prosecutor also reminded the Township that forfeiture 

funds can only be used for a “law enforcement purpose” and not for 

budgeted operating expenses or salary or overtime.   

158. On August 12, 2019, Plaintiff advised the POC, the Township 

Committee, Gadaleta and Cuttrell of new State legislation signed 
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into law the week prior banning law enforcement-style badges 

previously provided to Neptune Township elected officials per 

their request identifying them as “police commissioners” or 

“public safety” officials. 

159. A meeting was scheduled to occur between Plaintiff, with 

Deputy Chief Fisher also attending, and the POC on September 24, 

2019. 

160. On September 20, 2019 Plaintiff confirmed his attendance with 

Township labor counsel Michael Burns so long as Colicelli was not 

going to be present, per Plaintiff’s email to Township counsel on 

April 24, 2019 outlined supra.   

161. Nonetheless it was apparent to Plaintiff that Colicelli was 

going to attend the meeting, and Plaintiff received an agenda for 

the meeting which was prepared by Colicelli; ultimately, Defendant 

postponed the meeting for reasons unrelated to Plaintiff’s 

concerns.  

162.  Ultimately, the meeting occurred on October 2, 2019 with 

Plaintiff, Fisher, Burns, Williams, Brantley and Colicelli being 

present; Plaintiff voiced his objection to Colicelli’s presence at 

the meeting.  

163. At the meeting, Brantley admitted that correspondence from 

the POC is in reality routinely drafted and sent by Colicelli.   

164. During the meeting, scheduling, overtime, and promotional 

issues were discussed; a new promotional policy was being 
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negotiated at that time between the POC and the police unions 

without Plaintiff’s involvement, and Plaintiff had still not been 

presented with a copy of that policy. 

165. On October 31, 2019 Plaintiff sent via email to the Monmouth 

County Prosecutor the most current list of DWI cases where the 

motorist was charged under N.J.S.A. 39:4-50 et seq., including 

“DRE” cases which require a drug recognition expert, for review by 

the County Prosecutor.   

166. This is in relation to Plaintiff’s ongoing concerns about and 

objections to the downgrading and dismissal of DWI cases over the 

prior three years in the Neptune Township Municipal Court where 

those cases should instead have been prosecuted, as outlined supra.     

167. In his October 31, 2019 submission to the Prosecutor, 

Plaintiff provided written summaries of three cases where the 

Municipal Prosecutor dismissed DWI charges, and the Court accepted 

those dismissals, where in fact there existed sufficient evidence 

to prosecute those matters and the Neptune Township Police Officer 

involved in the matter was prepared to move forward to trial.    

168. The County Prosecutor replied to Plaintiff advising that his 

office would investigate the matter and confer with the County 

Prosecutor’s Appellate Unit Director, Monica Do Outeiro, who also 

oversees the DRE program and is the Municipal Court Liaison.   

169. The POC was fully aware of Plaintiff’s complaints regarding 

the issue of improper downgrading and dismissals of DWI matters in 
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Neptune Township Municipal Court and Plaintiff’s related 

disclosures to the Prosecutor’s Office; Defendant retaliated 

against Plaintiff based upon this protected whistle-blowing 

activity.  

170. At a Township Committee meeting on November 25, 2019, Brantley 

falsely and maliciously informed the Committee that Plaintiff did 

not make himself available to the POC.   

171. On November 27, 2019 Plaintiff emailed the POC and the 

Township Committee, Gadaleta, Township counsel and Fisher, 

advising that:  [a] Brantley’s statements at the November 25th 

meeting were false as the POC had not reached out to Plaintiff 

since the October 2, 2019 meeting outlined supra; [b] Plaintiff 

nonetheless had made all notices to the POC regarding 

administrative issues within the Department as was legitimately 

required; & [c] Plaintiff had previously advised the POC that he 

is always available by phone, 24/7, as also outlined supra.   

172. A POC meeting occurred on December 4, 2019 at which Plaintiff, 

Fisher, Brantley, Williams, Colicelli and Burns were present.   

173. Brantley opened the meeting, which Colicelli was again audio 

recording, by raising Plaintiff’s November 27, 2019 email.  

174. Plaintiff stated that the POC was targeting him, which they 

denied, and Plaintiff demanded that Colicelli leave, which he 

refused to do; ultimately, issues related to the Pittman schedule, 

grants, and the promotional policy were discussed at the meeting. 
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175. On December 16, 2019, Defendant, through Brantley, served 

Plaintiff via email with an “Employee Counseling Notice”, falsely 

alleging that Plaintiff was “insubordinate” and “unprofessional” 

during the POC meeting on December 4th. 

176. Defendant’s Employee Counseling Notice states that Plaintiff 

was to be “counseled” with the threat of future discipline, 

including suspension.  

177. That employee counseling notice is without any legitimate 

basis and Defendant issued it to Plaintiff with discriminatory, 

harassing, and/or retaliatory intent.  

178. On December 17, 2019, Plaintiff submitted his response to the 

notice to all members of the Township Committee and the POC, 

Gadaleta, and Township counsel, demanding that it be immediately 

withdrawn and removed from his employee file. 

179. Plaintiff also objected to the notice being disclosed to 

Fisher, his subordinate, reiterated his prior and continuing 

complaints regarding the conduct of Colicelli and the POC, and 

advised that he was being targeted, was being harassed, and was 

the victim of a hostile work environment.   

180. Plaintiff again provided a written complaint of harassment 

and retaliation by way of email on December 18, 2019. 

181. The Township, through a memorandum from its Human Resources 

Director dated December 27, 2019 to Plaintiff, acknowledged 

Plaintiff’s “complaint of harassment, retaliation, and hostile 
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work environment allegedly created by the Police Oversight 

Committee, their consultant, the township attorney and labor 

attorneys”, and advised that a “prompt and thorough investigation 

will be conducted”.  

182. Defendant was nonetheless aware of throughout, and is liable 

for, the intentional, illegal conduct of Colicelli and the POC 

against Plaintiff for the prior three years in violation of the 

LAD and CEPA.      

183. The Township Committee was reorganized as of January 2, 2020 

for that year with the five (5) Committee Members in the following 

positions:  Robert Lane as Mayor, Kevin McMillian as Deputy Mayor, 

Committeeman Michael Brantley and Nicholas Williams remaining in 

their role as POC members, and Carol Rizzo also serving as a 

Committeewoman.  

184. On or about November 21, 2020, Brantley advised Plaintiff 

that he would not be permitted to participate in candidate 

interviews for the pending Deputy Chief promotional process, which 

had never been the case in the past with any promotional process 

in the Department.   

185. With regard to Plaintiff’s complaints outlined supra 

regarding practices in the Neptune Township Municipal Court, 

members of County Prosecutor Gramiccioni’s staff conferred and met 

with Neptune Township Municipal Prosecutor James Butler in 

February 2020 to address Plaintiff’s good faith concerns and 
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objections regarding those municipal court practices, including 

the issues related to DWI downgrades and dismissals cited by 

Plaintiff, wherein, for example, the Municipal Prosecutor was 

directed going forward to confer with the charging officer prior 

to any matter being resolved, as that was not done in the past.   

186. At a Township Committee meeting on January 27, 2020, Brantley 

announced that the Township would be promoting four Police Officers 

to the rank of Sergeant, without any prior notification by the POC 

to Plaintiff of this decision being announced to the public.   

187. On February 14, 2020, Plaintiff met with attorney Ellen 

O’Connell of Inglesino, Webster, Wyciskala & Taylor, a law firm 

whom the Township hired to investigate Plaintiff’s December 2019 

complaints of a hostile work environment.   

188. On April 20, 2020 Plaintiff provided a written complaint to 

the Township via email regarding incidents that had occurred to 

that point in 2020 constituting a “continued pattern of harassment, 

being excluded from the promotional process, not being contacted 

on promotional process notifications, contacting of subordinates 

under [my] command without notification, the purposely done after-

hours weekend notifications which continues against me by the POC 

creating the hostile work environment reported in the past and 

which they continue with to this day”.   

189. The Inglesino firm issued a report dated April 24, 2020, 

making the following findings of fact: [a] the disciplinary action 
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taken by the POC against Plaintiff in December 2019 violated 

Plaintiff’s due process rights under the Township’s Personnel 

Police Guidebook, N.J.S.A. 40:14-118, Township Ordinance, Police 

Department SOP’s, and New Jersey Attorney General Guidelines; [b] 

the POC and Colicelli engaged in offensive and hostile behavior 

towards Plaintiff as Police Chief from October 2017 through 

December 2019, including baseless disciplinary action and racial 

animus, finding that “there is a motivation to remove Chief Hunt 

because of his race” (emphasis added); [c] Colicelli and the POC 

engaged in the “Usurpation of the Chief’s Authority” and the 

imposition of “Constructive Discipline, Discharge” against 

Plaintiff, specifically, “commencing with the July 10, 2017 

Ordinance replacing the Police Director with a three-member Police 

Committee, the Committeeman and Mr. Colicelli repeatedly attempted 

to and, in fact, stripped the Chief of authority to run the day-

to-day operations of the Police Department delegated under 

N.J.S.A. 40A:14-118, thereby disciplining him without due process, 

or, at worst, constructively discharging him from office without 

due process of law” (emphasis added); & [d] the POC and Colicelli 

“have been taking over and exercising powers delegated solely to 

the Chief, ultimately taking over and removing Chief Hunt’s 

authority over the following key area[s] of police operations”:  

discipline, overtime scheduling and policy, work scheduling, labor 

and management relations, Police SOP’s, promotional criteria and 
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policy, civilian police consultant’s access to confidential 

information, and attempting to “take charge of other powers 

delegated to the police, and were unsuccessful when the Chief 

objected and was joined by the Monmouth County Prosecutor or the 

N.J. State Association of Chiefs of Police”, including 

interference with the Chief’s discretion regarding release of 

information to the public, improperly requesting review of 

internal affairs files, inquiring into distribution of SOP’s to 

police personnel, interfering with training decisions, and 

attempting to interfere with police officers’ appearances in 

municipal court and overtime pay.     

190. The Inglesino report concludes with its finding that “Chief 

James Hunt’s charges of harassment and allegations of a hostile 

work environment have been sustained, and that the actions were 

based on a motivation to replace him with an African-American” 

(emphasis added).   

COUNT ONE 

(Violation of the New Jersey Conscientious Employee  

Protection Act, “CEPA”, N.J.S.A. 34:19-1, et seq.) 

191. Plaintiff reasserts and re-alleges each and every previous 

paragraph as if fully set forth herein. 

192. Plaintiff engaged in “whistle-blowing” activities in that he: 

[a] disclosed, or threatened to disclose to a supervisor or to a 

public body an activity, policy or practice of Defendant that 

Plaintiff reasonably believed is in violation of a law, or a rule 
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or regulation promulgated pursuant to law; or [b] provided 

information to a public body conducting an investigation, hearing 

or inquiry into any violation of a law, or a rule or regulation 

promulgated pursuant to law by Defendant; or [c] objected to, or 

refused to participate in an activity, policy or practice which 

Plaintiff reasonably believed: (1) is in violation of a law, or 

rule or regulation promulgated pursuant to law; or (2) is 

fraudulent or criminal; or (3) is incompatible with a clear mandate 

of public policy concerning the public health, safety or welfare.  

193. In retaliation for his whistle-blowing activities, Plaintiff 

suffered adverse employment action(s) and other retaliatory acts 

at the hands of Defendant, as outlined above.   

194. Further, in addition to retaliation, Plaintiff has suffered 

harassment constituting a hostile work environment at the hands of 

Defendant, for which Plaintiff’s protected whistle-blowing 

activity was a motivating factor.   

195. Defendant’s collective actions against Plaintiff combine to 

make up a pattern and continuing course of retaliatory and 

harassing conduct against Plaintiff.  Same was done by Defendant 

in retaliation for Plaintiff’s whistle-blowing activities 

described herein, in violation of CEPA. 

196. Defendant’s adverse employment actions against Plaintiff were 

without any legitimate and/or lawful purpose. The purported 

rationale for Defendant’s adverse employment actions were pre-
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textual and were advanced in order to mask Defendant’s retaliatory 

intent. 

197. Defendant’s collective retaliatory and harassing actions 

against Plaintiff constitute violations of CEPA. 

198. As a result, Plaintiff’s statutory rights have been violated 

and his protections under the law have been eviscerated.  Plaintiff 

has also suffered economic and non-economic loss.   

199. Plaintiff has suffered damages resulting in the loss of 

compensation and benefits, loss of earning power, physical injury, 

mental injury, the loss of opportunities for prospective 

employment, the loss of fringe benefits, and is incurring legal 

expenses and other expenses as a result of Defendant’s actions. 

200. The foregoing actions were knowing, willful and deliberate 

violations of law and deprivations of Plaintiff’s statutory and 

civil rights, and Plaintiff is entitled to punitive damages under 

applicable law. 

COUNT TWO 

(Hostile Work Environment in violation of the New Jersey Law 

Against Discrimination, “LAD”, N.J.S.A. 10:5-1, et seq.) 

 

201.  Plaintiff reasserts and realleges each and every previous 

paragraph as if fully set forth and reiterated herein. 

202. Defendant violated Plaintiff’s rights protected under the New 

Jersey Law Against Discrimination (“LAD”), N.J.S.A. 10:5-1, et 

seq. 
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203. Defendant’s complained of conduct would not have occurred but 

for Plaintiff being a member of a protected group.   

204. Defendant’s conduct was sufficiently severe or pervasive to 

make a reasonable person who is a member of a protected group, in 

this case Plaintiff’s race, believe that the conditions of 

employment were altered and the working environment was hostile or 

abusive. 

205. By and through the actions described herein, Defendant 

engaged in a continuing course of conduct against Plaintiff and 

created a harassing and hostile work environment for Plaintiff.  

206. Defendant Township is strictly liable for the intentional 

conduct alleged herein.   

207. Defendant’s actions and activities were unwarranted and 

uninvited.  

208. Despite repeated requests for these activities to cease, 

Defendant failed to take timely, sufficient action with regard to 

ceasing these activities. 

209. As a result, Plaintiff’s statutory rights have been violated 

and his protections under the law have been eviscerated. 

210. Plaintiff has suffered damages resulting in the loss of 

compensation, loss of earning power, loss of self-esteem, physical 

injury, mental injury, the loss of opportunities for prospective 

employment, and is incurring legal expenses and other expenses as 

a result of Defendant’s actions.  
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211. The foregoing actions were knowing, willful and deliberate 

violations of law and deprivations of Plaintiff’s statutory and 

civil rights, and Plaintiff is entitled to punitive damages under 

applicable law. 

COUNT THREE 

(Race Discrimination in violation of the LAD) 

 

212. Plaintiff reasserts and realleges each and every previous 

paragraph as if fully set forth and reiterated herein.   

213. Defendant’s actions against Plaintiff outlined herein 

constitute discrimination and disparate treatment of and against 

Plaintiff based upon his race in violation of the LAD, N.J.S.A. 

10:5-1, et seq. 

214. The stated rationale for Defendant’s adverse actions against 

Plaintiff was pretextual and thus demonstrative of Defendant’s 

discriminatory intent. 

215. As a result, Plaintiff’s statutory rights have been violated 

and his protections under the law have been eviscerated. 

216. Plaintiff has suffered damages resulting in the loss of 

compensation, loss of earning power, loss of self-esteem, physical 

injury, mental injury, the loss of opportunities for prospective 

employment, and is incurring legal expenses and other expenses as 

a result of Defendant’s actions. 

217. The foregoing actions were knowing, willful and deliberate 

violations of law and deprivations of Plaintiff’s statutory and 
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civil rights, and Plaintiff is entitled to punitive damages under 

applicable law. 

COUNT FOUR 

(Retaliation in violation of the LAD) 

218. Plaintiff reasserts and realleges each and every previous 

paragraph as if fully set forth and reiterated herein. 

219. Defendant’s adverse actions as outlined above constitute 

retaliation against Plaintiff as a result of Plaintiff having 

engaged in protected activities in violation of the LAD, N.J.S.A. 

10:5-1, et seq. 

220. Plaintiff’s complaints constituting protected activity were 

reasonable and made in good faith.   

221. The stated rationale for Defendant’s adverse actions against 

Plaintiff was pretextual and thus demonstrative of Defendant’s 

retaliatory intent. 

222. As a result, Plaintiff’s statutory rights have been violated 

and his protections under the law have been eviscerated. 

223. Plaintiff has suffered damages resulting in the loss of 

compensation, loss of earning power, loss of self-esteem, physical 

injury, mental injury, the loss of opportunities for prospective 

employment, and is incurring legal expenses and other expenses as 

a result of Defendant’s actions. 

224. The foregoing actions were knowing, willful and deliberate 

violations of law and deprivations of Plaintiff’s statutory and 
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civil rights, and Plaintiff is entitled to punitive damages under 

applicable law. 

WHEREFORE, Plaintiff demands judgment against Defendant as 

follows: 

a.  Awarding Plaintiff damages, including, but not limited to, any 

and all equitable, punitive and compensatory damages, lost 

benefits, wages and rights, including but not limited to front and 

back pay, as well as all commensurate pension/retirement benefits, 

and other benefits with respect to Plaintiff’s employment, and 

non-economic damages for emotional distress, any statutory fines, 

compensation for the adverse tax consequences of a lump sum award, 

together with both pre-judgment and post judgment interest and 

attorneys’ fees and costs under the LAD and/or CEPA’s fee-shifting 

provisions, as well as any enhancements pursuant to the case law, 

and all litigation-related costs and expenses; 

b.   For an Order of the Court directing Defendant to expunge 

Plaintiff’s personnel and all other employment records of all 

disciplinary matters which are the subject of this Complaint; 

c. For an Order of the Court entering dismissal with prejudice 

and expungement of all disciplinary charges and all resulting 

disciplinary action and penalties against Plaintiff imposed by 

Defendant, as outlined herein; and 

d. For such other, further, additional and different relief as 

this Court deems just and proper.    
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DESIGNATION OF TRIAL COUNSEL 

Pursuant to R. 4:25-4, the Court is advised that Charles J. 

Sciarra, Esq. (# 011371996) is hereby designated as trial counsel 

for Plaintiff. 

JURY DEMAND 

Plaintiff hereby demands a trial by jury on all issues 

involved herein. 

Respectfully submitted, 

SCIARRA & CATRAMBONE, L.L.C., 

Attorneys for Plaintiff 

   By: /s/ Jeffrey D. Catrambone, Esq. (#024491996) 

 

Dated: November 30, 2020 

 

CERTIFICATION PURSUANT TO R. 4:5-1 

The undersigned, of full age, hereby certifies as follows: 

1. The matter in controversy is not the subject of any other 

pending action before any Court.   

2. No other action or arbitration proceeding is contemplated. 

3. There are no other parties to be joined in this action at the 

present time. 

I hereby certify that the foregoing statements made by me are true.  

I am aware that if any of the said statements made by me are 

willfully false, I am subject to punishment. 

   By: /s/ Jeffrey D. Catrambone, Esq. (#024491996) 

 

Dated: November 30, 2020 
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From: Steve Edwards
To: Stephen Daveggia; Conrad Cyriax
Subject: Fwd: Medical Monitoring Orders
Date: Wednesday, February 10, 2021 11:38:45 AM
Attachments: Director’s Memo Medical Monitoring.pdf

osc_dwc_dpb_investigative_report.pdf

Senator Gopal asked

Can me of you guys call in for 5-10?

But if your jammed, no worries gents.

Sent from my iPhone

Begin forwarded message:

From: Vin Gopal <xxx.xxxxx.xxxx@xxxxx.xxx>
Date: February 10, 2021 at 1:23:05 AM EST
To: Vin Gopal <xxx@xxxxxxxx.xxx>
Subject: Fwd: FW: Medical Monitoring Orders

﻿
⚠  CAUTION: External message

Randy Brause of Leitner, Tort, DeFazio Esq. is doing a quick zoom on the below this 
Monday, Feb 15th at 11:30am to 11:45am.
I wanted to see if you or someone from your team was free to jump on briefly to learn 
more? Zoom info at bottom of email
Thanks as always 

---------- Forwarded message ---------
From: Randy Brause <xxxxxxx@xxxxxxxx.xxx>
Date: Fri, Feb 5, 2021 at 4:02 PM
Subject: FW: Medical Monitoring Orders
To: Vin Gopal <xxx.xxxxx.xxxx@xxxxx.xxx>

Enclosed please find Director Wojtenko’s Memorandum prohibiting respondents
from

entering into  Medical Monitoring Orders when a petitioner is receiving an
Accidental Disability Pension (“ADP”).

 

It has been the practice to enter into Medical Monitoring Orders when petitioner

mailto:xxxxxxxx@xxxxxxx.xxx
mailto:xxxxxxxxx@xxxxxxxx.xxx
mailto:xxxxxxx@xxxxxxxx.xxx
mailto:xxxxxxx@xxxxxxxx.xxx
mailto:xxx.xxxxx.xxxx@xxxxx.xxx







MEMORANDUM 
February 4, 2021



To:           All Judges of Compensation and Members of the Bar

               

From:	 Russell Wojtenko, Jr., Director and Chief Judge



Subject:	 Accidental Disability Pensions & Medical Monitoring Settlements

————————————————————



Effective immediately, the N.J. Division of Workers’ Compensation shall eliminate its 
Accidental Disability Pensions and Medical Monitoring and Coverage Policy, as set forth in 
former Director and Chief Judge Peter J. Calderone’s November 16, 2006 Memorandum to 
all judges and attorneys, titled “Public Employee Pension Issues Affecting Workers’ 
Compensation Awards”, and August 25, 2011 Memorandum to all judges and attorneys, 
titled “Accidental Disability Orders”.



The aforementioned Memorandums of November 16, 2006 and August 25, 2011 are 
hereby rescinded.



The N.J. Division of Workers’ Compensation shall discourage medical monitoring and 
coverage settlements as a stand-alone form of workers’ compensation benefit for public 
employees who receive an accidental disability pension and will not approve such 
settlements if proposed by the parties.



All Judges of Compensation shall proceed in the normal course with all claim petitions 
brought by Petitioners who have applied for, or received, an Accidental Disability Pension in 
accordance with New Jersey’s Workers’ Compensation Statute, as well as any applicable 
provision of the N.J. Administrative Code, and appropriate case law.  



In addition, no claims before the N.J. Division of Workers’ Compensation will be adjourned 
for the N.J. Department of Pension’s final determination of a petitioner’s eligibility for an 
accidental disability pension.












MEMORANDUM  
Accidental Disability Pensions & Medical Monitoring Settlements 
February 4, 2021

Page 2 of 2



In accordance with N.J. Division of Pensions and Benefits’ Fact Sheet #45, titled “Workers’ 
Compensation” published in February 2014, either the Workers’ Compensation Petitioner, 
who has applied for, or received, an Accidental Disability Pension, or the Respondent, shall 
immediately notify the N.J. Division of Pensions and Benefits that a Workers’ 
Compensation claim is pending in the N.J. Division of Workers’ Compensation before a 
Judge of Compensation shall adjudicate a workers’ compensation claim.



The adjudication of all workers’ compensation claims brought by Petitioners for or approved 
recipients of Accidental Disability Pensions shall result in either: 1) a monetary judgment 
after trial, 2) a fair and just Section 22 settlement based on weeks of benefits, 3) a fair and 
just lump sum monetary Section 20 settlement due to jurisdictional, liability, or casualty 
grounds, or 4) dismissal of the Petitioner’s claim for failure to meet the burden after trial.



Furthermore, in accordance with N.J. Division of Pensions and Benefits’ Fact Sheet #45, 
upon granting of a judgement, settlement award, or dismissal by a judge of compensation, 
the Petitioner shall immediately send a copy of same to the N.J. Division of Pensions and 
Benefits.



This Memorandum shall not apply to workers’ compensation cases involving occupational 
disease and continued medical monitoring.



Russell Wojtenko, Jr.

Director and Chief Judge of Compensation

Department of Labor and Workforce Development 

N.J. Division of Workers’ Compensation 








 
 


 
 
 
 
 
 


AJunJuen 9,201520 


State of New Jersey 
Office of the State Comptroller 


INVESTIGATIVE REPORT: 
An Examination Into the Use of Medical 
Monitoring Settlements by the Division of 
Workers’ Compensation and the Impact 


on the State’s Pension Funds 


KEVIN D. WALSH 
Acting State Comptroller 


February 4, 2021 







i 
 


TABLE OF CONTENTS 


 


I.       Introduction………………………………………………………………………………………………….1 


II.     Background……………………………………………………………………………………………………3 


A. Workers’ Compensation ………………………………………………………………………….3  


B. Accidental Disability Pension …………………………………………………………………  4  


C. Prohibition on Double Recoveries …………………………………………………………… 5  


D. DWC’s Policies Regarding Petitioners That Receive Disability Pensions ………7  


 
III.    Methodology …………………………………………………………………………………………………9 


IV.     Investigative Findings ………………………………………………………………………………….10 


A. Continuing Medical Monitoring Settlements are Inconsistent With the 
Workers’ Compensation Act …………………………………………………………………..11 


 
B. The Continuing Medical Monitoring Policy Eliminates the Financial  


                   Incentive for Injured Employees to Pursue a Workers’ Compensation     
                   Judgment When They Receive an ADP……………………………………………………15 


  
C. DWC’s Medical Monitoring and Coverage Policies Shift Substantial  


Financial Obligations to the State and its Pensions Funds That Otherwise 
Would be Paid by Insurance Providers ……………………………………………………17 
 


D. DWC and DPB Do Not Adequately Cooperate to Protect the State’s and 
Pension Funds’ Financial Interests…………………………………………………………18 


 
E. DWC’s Approach to Settling Workers’ Compensation Claims Brought by 


Public Employees Who Also Apply for an ADP Appears to Undermine the 
State’s Policy on Double Recoveries ……………..………………………………………..19 


 
V.    Conclusion and Recommendations ……………………………………………………………….21 


 


 







 
 


1 
 


I. INTRODUCTION 
 


The Office of the State Comptroller (OSC) conducted an investigation related to 


the use of medical monitoring settlements by the Division of Workers' Compensation 


(DWC), a division within the Department of Labor and Workforce Development 


(Department of Labor), and the impact of such settlements on the State’s pension funds.  


OSC initiated this investigation following receipt of a complaint alleging that public 


employees who received an accidental disability pension (ADP) were permitted, and even 


encouraged, to accept medical monitoring settlements, rather than monetary settlements, 


in their workers’ compensation cases.  DWC’s policies regarding such settlements result 


in public employees avoiding a pension offset by the Division of Pensions and Benefits 


(DPB), a division within the Department of Treasury.  A pension offset, which is 


mandatory and intended to prevent a double recovery by a public employee, reduces an 


employee’s ADP payment dollar-for-dollar, thus saving the pension funds from incurring 


substantial costs.   


DWC’s policies encourage workers’ compensation petitioners to settle claims that 


undermine New Jersey’s pension funds, provide windfalls to workers’ compensation 


insurance providers, including joint insurance funds and private insurance companies, 


and provide medical monitoring and coverage to employees without evaluating whether 


these benefits are justified by the nature of the injury.  The benefit of DWC’s approach to 


a public employee is that the employee receives the same amount of monetary 


compensation through the ADP while receiving coverage for medical treatments for the 


work-related injury beyond the two-year statute of limitations normally in effect.  The law 


on ADPs is that public employees may not receive more than a certain percentage of their 


base salary at the time of the event that made them eligible for an ADP.  DWC’s approach 
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circumvents that requirement by allowing employees to also receive medical monitoring 


and injury-related health coverage for life.   


While public employees receive more than contemplated by state law, insurance 


providers appear to benefit the most from this arrangement.  Public entities, including, 


for instance, school districts, municipalities, and counties, purchase insurance either 


directly or through joint insurance funds to pay compensation to public employees 


injured while working.  Financial obligations related to workers’ compensation may be 


substantial, especially when the injury is severe enough to justify the receipt of an ADP.  


Under DWC’s approach, joint insurance funds and other insurance providers that 


otherwise would be required to make considerable workers’ compensation payments pay 


nothing more than the costs associated with the proceeding and attorney’s fees and agree 


to cover future medical costs related to the injury.  The entity responsible by law for paying 


compensation to an injured public employee may end up paying nothing beyond that if 


the employee does not request additional medical care, which is entirely possible given 


that most employees who receive ADPs also retain health benefits.  This allows insurance 


providers to avoid making payment for even the most severe, non-fatal injuries.  DWC’s 


use of medical monitoring settlements as a way to avoid pension offsets relieves workers’ 


compensation insurance providers of substantial financial obligations they agreed to 


assume and would otherwise be required to satisfy. 


All of the downsides of DWC’s use of medical monitoring settlements in the 


manner discussed in this report fall on the State’s pension funds and, ultimately, New 


Jersey taxpayers, as financial obligations that would have been satisfied by insurance 


providers are placed on the pension funds.  Each dollar saved by an employer or its 


insurance provider is a dollar that must be paid by a pension fund.  This report identifies 
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specific changes that should be implemented by DWC and DPB to prevent the State from 


incurring these unnecessary expenses.    


DWC and DPB were provided with drafts of this report and asked to comment on 


OSC’s findings and recommendations.  Their responses have been considered and, to the 


extent appropriate, addressed in this final version of the report.   


II. BACKGROUND INFORMATION 
 


A. Workers’ Compensation 
 


The Workers' Compensation Act, N.J.S.A. 34:15-1 to -146, provides for 


compensation to injured workers without consideration of fault.1  “The 


workers’ compensation system is remedial social legislation aimed at providing income 


protection and medical services to workers injured in the workplace.  It provides benefits, 


although somewhat less than the full loss, for work-related injuries regardless of fault.”2  


Workers’ compensation laws function as a compromise between an employer and 


employee “in which each party surrender[s] certain advantages in order to gain others 


which are of greater importance to the parties and to society.”3   


In New Jersey, the workers’ compensation system is administered by DWC, which 


under the Workers' Compensation Act “shall have the exclusive original jurisdiction of all 


claims for workers’ compensation benefits.”  N.J.S.A. 34:15-49.   


 
1  https://www.nj.gov/labor/forms_pdfs/wc/pdf/wc_research.pdf, at p 3. 


 
2  Wright v. Port Auth. of N.Y. & N.J., 263 N.J. Super. 6, 14-15 (App. Div. 1993) 
(citing Jon L. Gelman, 38 N.J. Practice, Workers' Compensation Law § 1, at 2-3 
(1988)). 
 
3  https://www.nj.gov/labor/forms_pdfs/wc/pdf/wc_research.pdf, at p 3. 
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A claim for workers’ compensation is initiated through the filing of a claim petition, 


which must be filed within two years after the date on which an accident occurred or 


within two years from the date a worker became aware of an employment-related 


disability.  The calculation of workers’ compensation benefits is made based on a 


percentage of an employee’s pay and the extent of the injury or disability, either by a judge 


following a contested hearing or through a settlement.  N.J.S.A. 34:15-20 provides that a 


DWC judge may approve  


a lump-sum settlement of the controversy . . . with the consent 
of the parties, after considering the testimony of the petitioner 
and other witnesses, together with any stipulation of the 
parties, and after such judge of compensation has determined 
that such settlement is fair and just under all the 
circumstances, enter “an order approving settlement.”  


 
(Emphasis added). 


 
See also N.J.A.C. 12:235-3.13(a)(3) (providing that a “Section 20 settlement” may be 


approved by the court when “[t]he settlement is determined to be fair and just under the 


circumstances”). 


Attorneys who represent workers’ compensation claimants in proceedings at DWC 


may be awarded reasonable fees for their services, not to exceed 20 percent of the 


judgment or award.  N.J.S.A. 34:15-64.   


B. Accidental Disability Pension 
  
 DPB serves as the administrator of ten pension funds, including the Public 


Employees’ Retirement System (PERS), the Police and Firemen’s Retirement System 


(PFRS), and the Teachers’ Pension and Annuity Fund (TPAF).  Each pension fund is 


governed by a board of trustees or commissioners that possess a fiduciary obligation to 
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protect the fund.  DPB administers the funds in accordance with the funds’ enabling 


legislation.   


 As part of its responsibilities as the administrator of the State’s pension systems, 


DPB processes applications for ADPs.  ADPs are awarded by the pension funds in 


accordance with their respective statutory provisions.4  To obtain an ADP, in accordance 


with those statutes, an injured employee generally must show: 


(1) the employee is permanently and totally disabled;  
 


(2) the disability is a direct result of a traumatic event that is (a) identifiable as to 
time and place, (b) undesigned and unexpected, and (c) caused by a 
circumstance external to the member (not the result of pre-existing disease that 
is aggravated or accelerated by the work);  


 
(3) the traumatic event occurred during and as a result of the member's regular or 


assigned duties; 
 
(4) the disability was not the result of the member's willful negligence; and  
 
(5) the member is mentally or physically incapacitated from performing his or her 


usual or any other duty.5 
 


As part of its administration of the pension funds, DPB calculates and credits 


offsets due to the receipt of workers’ compensation benefits administered by DWC in 


accordance with the law.  


C. Prohibition on Double Recoveries 
 
 New Jersey courts have long recognized that workers’ compensation laws are 


intended to prohibit the double recovery of both workers’ compensation and disability 


 
4  See, e.g., N.J.S.A. 43:15A-43, Public Employees’ Retirement System, N.J.S.A. 
43:16A-7, Police and Firemen’s Retirement System, N.J.S.A. 43:8A-9, State Pensions and 
Retirement Alcoholic Beverage Control Officers. 
 
5  Richardson v. Bd. of Trs., 192 N.J. 189, 192 (2007). 
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pension benefits for injured workers stemming from the same injury.6  The State of New 


Jersey has litigated this issue in order to defend that position. 7  Specifically, in connection 


with a dispute concerning whether an injured public worker was entitled to receive both 


workers’ compensation and a disability pension, the Attorney General argued on behalf 


of the State as follows:  


It is the position of the State of New Jersey that any award of 
workers’ compensation must be reduced by an award of an 
ordinary disability pension based upon the same disability.  It 
has been the longstanding public policy in New Jersey that 
dual recoveries for the same injury must be prohibited.  This 
policy has consistently been repeated in our legislative 
enactments and judicial decisions.8 


 
The Attorney General noted that the State’s position was motivated in part 


by concerns regarding the financial impact on the State of double recoveries: 


There is to be no double recovery, and there is to be none 
particularly in the case of a public entity because such entities, 
by their nature, are to be financially protected to the end that 
they might serve the public well and at the least possible cost.9   


 


 
6  See, e.g., Conklin v. City of East Orange, 73 N.J. 198, 205 (1977) (“The statutory 
purpose is to allow the employee the more advantageous of the respective benefits, but to 
require the offset heretofore mentioned in order to avoid double recovery for the same 
disability.”); Young v. Western Electric Co., 96 N.J. 220, 231 (1984) (“[A]n underlying 
theme of the workers’ compensation law is that there should not be duplicative payments 
for the same disability”); Bunk v. Port Authority, 144 N.J. 176, 189 (1996) (“[A]n 
underlying theme of the Workers’ Compensation law that is there should not be duplicate 
payments for the same disability. . . . [T]he question . . . is one of the legislative intent.”). 
 
7  Rosales v. State Dept. of the Judiciary, 373 N.J. Super. 29 (App. Div. 2004). 
 
8  See Respondent-Appellant’s Brief, Rosales v. State Dept. of the Judiciary, p. 1, 
Docket No. 2110-02T3 (June 9, 2003).   
 
9  Id. at p. 40. 
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The Attorney General prevailed in its position in that appeal.  The Appellate 


Division reversed the workers’ compensation judge, ruling, consistent with decades of 


preceding jurisprudence in workers’ compensation matters, that a pension offset was 


required to prevent a double recovery.  The court ruled that “N.J.S.A. 34:15-43 proscribes 


receipt of both a Workers' Compensation award and an ordinary disability retirement 


based on the same injury and resulting disability. The offset must be utilized.”10  


D. DWC’s Policies Regarding Petitioners That Receive Disability 
Pensions 


 
On November 16, 2006, a former DWC Director and Chief Judge issued a 


memorandum to “[a]ll Judges and Attorneys” regarding “Public Employee Pension Issues 


Affecting Workers' Compensation Awards.”  The memorandum established “procedures . 


. . for workers' compensation matters that involve public pension issues” and stated that 


it was issued “[i]n consultation with the New Jersey Division of Pension and Benefits, 


which . . . reviewed this memorandum for consistency with Pension and Benefits policies.”  


The procedures established in the memorandum apply to both ordinary and accidental 


disabilities pensions administered by DPB.  Regarding ADPs, the memorandum states: 


With respect to Accidental Disability Pensions, the Division of 
Pension and Benefits is entitled to a dollar for dollar offset on 
the pension portion (not the annuity portion) of a pension 
award for worker's compensation benefits payable to a 
petitioner who is also receiving an Accidental Disability 
Pension. Any issues concerning the offset amount would be 
under the jurisdiction of the Division of Pension and Benefits 
and would not be re-viewable [sic] by the workers' 
compensation court.  A worker has the right to pursue both an 
Accidental Disability Pension and a workers' compensation 
award.   


 


 
10  Rosales, 373 N.J. Super. at 45.  
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The memorandum states that a workers’ compensation petitioner who has also 


sought an ADP may (1) “[p]rosecute the workers' compensation case to settlement or 


judgment”; (2) “[v]oluntarily dismiss the workers' compensation case”; or (3) “[a]ccept a 


continuing medical coverage and/or monitoring settlement with no payment of workers' 


compensation cash benefits.”  Regarding the third option, the memorandum further 


states that the medical benefits are not subject to the two-year statute of limitations and 


continue for the life of the petitioner or until further order of the court. 


The November 16, 2006 memorandum assigns to the injured employee the 


obligation to advise DPB regarding the settlement of the workers’ compensation claim.  


The memorandum is silent regarding who is required to notify DPB in the event the third 


option, a medical monitoring settlement, is chosen. 


 On August 25, 2011, the former Chief Judge issued a second memorandum to DWC 


judges and attorneys regarding settlements of workers’ compensation claims brought by 


petitioners that have received an ADP.  The memorandum recommended certain 


language be included in orders when a petitioner received an ADP and a continuing 


medical monitoring settlement.  The memorandum reiterated that continuing medical 


benefits would not be subject to the two-year statute of limitations and would continue 


for the life of the petitioner or until further order of the court.   


A template order used by a workers’ compensation judge in matters involving 


continuing medical monitoring includes the following boilerplate text: 


Petitioner has been awarded and accepted an accidental 
disability pension effective _____.  To resolve the workers' 
compensation case, Parties have agreed: to provide Petitioner 
with reasonable and necessary treatment for injuries related 
to the _ / _ / _ accident; all authorized medical expenses have 
been or will be paid by Respondent pursuant to [the 
November 16, 2006] memorandum; petitioner is entitled to 
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continuing medical treatment in the future, to be provided 
and paid for by the Respondent for the conditions related to 
the injuries Petitioner sustained in their accident; this Order 
shall not be subject to the 2 year statute of limitation period 
to reopen a claim and such medical benefits shall continue for 
the life of the petitioner or until further order of the court; the 
parties further agree these benefits will continue during 
receipt of pension or until further Order of this Court. This is 
an agreement between the parties, in which the Court makes 
no findings as to permanent disability or approval and signs 
the Order only to memorialize said agreement and closing 
case. 


 
DWC continues to operate under the 2006 and 2011 memoranda.   


 
III. METHODOLOGY 


 
OSC’s investigation was initiated as a result of a complaint concerning the use of 


continuing medical monitoring settlements in workers’ compensation cases in which a 


public employee receives an ADP.  The complaint alleged that the use of such settlement 


agreements improperly allowed public employers to shift the cost of a workers’ 


compensation award to State pension funds by avoiding the statutorily-required offset of 


an ADP.  OSC’s investigation found that continuing medical monitoring settlements 


detrimentally impact the State and its pension funds. 


To conduct this review, OSC interviewed employees within DPB and the Office of 


the Attorney General, Division of Law.  OSC also interviewed DWC judges and private 


attorneys who specialize in workers’ compensation law.   


OSC examined relevant documents, including but not limited to regulations, 


statutes, case law, memoranda, DPB fact sheets, and a limited number of workers’ 


compensation petitioners’ files. 


A draft of this Report was provided to the Department of the Treasury, DPB, the 


Department of Labor, and DWC to give them an opportunity to comment on the issues 
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identified during the course of our investigation.  Responses we received were considered 


in preparing this final report and have been addressed herein where appropriate.   


In response to the draft report, the Department of Labor, on behalf of DWC, 


committed to rescinding the 2006 and 2011 memoranda and adopting regulations that 


facilitate a pension offset when a workers’ compensation petitioner also seeks an ADP.   


In its response to the draft report, DPB acknowledged the validity of OSC’s 


findings, but questioned whether it possessed the statutory authority to implement OSC’s 


recommendations.   


IV. INVESTIGATIVE FINDINGS 
 


Through this investigation, OSC examined the approach used by DWC to settle 


workers’ compensation claims using continuing medical monitoring settlements and the 


waiver of the two-year statute of limitations imposed by N.J.S.A. 34:15-51.  OSC issues the 


following findings and concludes that the continuing medical monitoring settlements are 


wasteful and cause unnecessary harm to the State and its pension funds. 


The observations in this report regarding the medical monitoring policies do not 


apply beyond the use of medical monitoring as a way to settle a workers’ compensation 


claim brought by an employee who has received an ADP.  In an appropriate case, based 


on the facts presented, and when not used as a way to avoid a pension offset, medical 


monitoring may be appropriate.  See Taylor v. State of New Jersey, 91 N.J.A.R.2d 21, 


1990 WL 456757 (Workers Comp. 1990) (requiring respondent to conduct “annual 


monitoring examinations due to the petitioner's exposure to the asbestos” and holding 


that “should asbestosis develop and the petitioner require medical treatment, that 


treatment should be offered by the respondent”).      
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A. Continuing Medical Monitoring Settlements are Inconsistent 
With the Workers’ Compensation Act  
 


DWC’s policies for settling workers’ compensation cases using medical monitoring 


settlements are inconsistent with the Workers' Compensation Act in several ways.11   


DWC’s medical monitoring approach sidesteps the issue of income replacement.  


This is contrary to the Workers' Compensation Act’s focus on providing a percentage of 


weekly wages to injured employees.  N.J.S.A. 34:15-12(a), for instance, provides that for 


“injury producing temporary disability” a petitioner may receive “70% of the worker's 


weekly wages received at the time of the injury.”  “This compensation shall be paid during 


the period of such disability, not however, beyond 400 weeks.”  Ibid.  Similarly, for 


“disability total in character and permanent in quality, 70% of the weekly wages received 


at the time of injury” are paid to a petitioner “for a period of 450 weeks” and subject to 


extension for identified reasons.  N.J.S.A. 34:15-12(b).  DWC’s approach disregards these 


standards and instead inserts an entirely new form of benefit that is disconnected from a 


petitioner’s weekly wages.  DWC has considerable flexibility in how it carries out its 


implementation of the Workers' Compensation Act, but the creation of a new form of 


workers’ compensation benefit that fundamentally alters when and what insurance 


providers pay, all without statutory authorization, likely goes too far.  


DWC’s approach is also detached from the statutory process for approving 


settlements of workers’ compensation claims.  DWC’s medical monitoring approval 


process is different than the process established by statute to evaluate a settlement that 


 
11  It is important to note that only a court can formally determine whether DWC’s 
approach to settling claims using medical monitoring is lawful.  This report does not 
purport to conclusively address that issue.  
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does not include weekly benefits, but does include a lump sum payment of benefits.  One 


of the template orders used by a worker’s compensation judge makes clear that the 


settlement agreement is not reviewed substantively, stating “[t]his is an agreement 


between the parties, in which the Court makes no findings as to permanent disability or 


approval and signs the Order only to memorialize said agreement and [to close the] case.”  


N.J.S.A. 34:15-20, which appears to be the closest relevant statute, authorizes a lump sum 


payment and the entry of “an order approving settlement” 


with the consent of the parties, after considering the 
testimony of the petitioner and other witnesses, together with 
any stipulation of the parties, and after such judge of 
compensation has determined that such settlement is fair and 
just under all the circumstances. 


 
The November 16, 2006 DWC memorandum and template order by comparison identify 


no relevant standards that could be applied to determine whether a medical monitoring 


settlement is fair and just.  Unlike for lump sum payments, there is no comparable statute 


relating to, and thus no statutory standards for evaluating, medical monitoring 


settlements.   


The Workers' Compensation Act also establishes standards for when a statute of 


limitations applies to bar claims due to the passage of time. N.J.S.A. 34:15-51. DWC’s 


continuing medical monitoring settlements disregard this statute of limitations.  This is 


not a case-specific waiver, but rather a wholesale waiver that has been preapproved by 


DWC and that is available any time a petitioner who has received an ADP elects to take a 


medical monitoring settlement. 


DWC’s medical monitoring settlements also provide lifelong medical benefits 


related to the work injury beyond the statute of limitations without meeting any of the 


exacting standards otherwise required by the Workers' Compensation Act.  DWC’s 
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approach, as detailed in the suggested language for orders approving the medical 


monitoring settlements, provides that “such medical benefits shall continue for the life of 


the petitioner or until further order of this court.”  By comparison, under the Act, 


compensation benefits are paid for up to 450 weeks.  After that, compensation benefits 


cease unless the employee has submitted to rehabilitation or can show because of the 


employee’s injury that it is impossible for the employee to obtain wages equal to those 


earned at the time the injury occurred.  When benefits are extended beyond 450 weeks, 


the employee’s case is subject to periodic reconsideration.  The continuing medical 


monitoring settlement approach has no standards for lifetime benefits and there are no 


periodic reconsiderations.  The Workers' Compensation Act’s provisions involving 


impossibility and periodic reconsiderations are more stringent than the approach used by 


DWC in medical monitoring settlements.   


Finally, DWC’s medical monitoring settlements depart from the Act’s provision 


addressing attorney’s fees, which directs fees to not “exceed 20% of the judgment.”  


N.J.S.A. 34:15-64.  Because there is no monetary judgment awarded in the case of a 


medical monitoring settlement, it is not possible to calculate attorney’s fees using the 


statutory standard.  DWC though ensures that petitioners’ attorneys receive counsel fees 


by awarding $2,500 or, in some cases, basing the fee on a projection of the likely value of 


the workers’ compensation claim.  According to documents reviewed by OSC, judges have 


awarded up to $50,000 in attorney’s fees in a medical monitoring settlement that 


included no judgment for monetary benefits.   


It is noteworthy that DWC did not use rulemaking when it instituted and amended 


the medical monitoring settlement policies through memoranda.  DWC’s establishment 


of a distinct set of policies involving medical monitoring in cases involving ADPs, if 
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otherwise appropriate, would have been better instituted through rulemaking than 


through the issuance of a memoranda.  The medical monitoring settlement policies 


informally adopted by DWC are intended to apply to any public employee who is injured; 


may be applied generally and uniformly to all employees who receive an ADP; operate 


prospectively; establish a legal directive that is not obviously inferable in legislation; were 


not previously expressed in any official and explicit agency determination, adjudication 


or rule; and involve an interpretation of law or policy.  All of these factors weigh in favor 


of rulemaking being appropriate. 12   


As compared to the informal approach used by DWC, the benefits of rulemaking 


are that the rules are publicly available in the New Jersey Administrative Code; must be 


reevaluated every seven years under N.J.S.A. 52:14B-5.1b; and are subject to legislative 


oversight when they are adopted or readopted in accordance with the Legislative Review 


Clause of the New Jersey State Constitution.  N.J. Const. art. V, § 4, ¶ 6.  In the absence 


of regulations that implement DWC’s medical monitoring and coverage policies, the 


Legislature was likely never formally notified of DWC’s policies involving medical 


monitoring settlements.  When a significant amount of public funds are at stake, the 


transparency and accountability available through rulemaking serve the public better 


than policymaking by memoranda.   


The pension funds would have retained an incalculable, but no doubt substantial, 


amount of money if DWC had not adopted medical monitoring and coverage policies for 


petitioners who receive an ADP, not departed from a focus on weekly wages, not created 


 
12  “[A]n agency determination must be considered an administrative rule when all or 
most of the relevant features of administrative rules are present and preponderate in favor 
of the rule-making process.”  Metromedia, Inc. v. Dir., Div. of Taxation, 97 N.J. 313, 331 
(1984). 
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a different process for dismissing the claims, not waived the statute of limitations, and 


not created new rules for attorney’s fees.  Even if it were well within DWC’s discretion to 


create the medical monitoring settlement policies, using that discretion in a way that 


causes financial harm to the State and its pension funds and that relieves insurers of their 


financial obligations is wasteful and inadvisable.  Creating such policies in contravention 


of existing statutes is especially problematic. 


B. The Continuing Medical Monitoring Policy Eliminates the 
Financial Incentive for Injured Employees to Pursue a Workers’ 
Compensation Judgment When They Receive an ADP 


 
Workers’ compensation proceedings are adversarial in nature.  Petitioners in those 


proceedings seek to maximize their workers’ compensation benefits and respondents are 


permitted to dispute petitioners’ claims and argue for a lower amount or shorter duration 


of benefits.  Attorneys for petitioners have an incentive to advocate for their clients to 


receive benefits because their fees are based on the amount of the award their clients 


receive.  Attorneys may receive up to 20 percent of a judgment amount, with the fees 


normally being paid in part out of the funds due the petitioner and in part by the 


respondent. 


 The incentive for a petitioner to maximize workers’ compensation benefits 


disappears when the petitioner receives an ADP because any workers’ compensation 


award will reduce the ADP dollar-for-dollar up to the amount of the award.  A workers’ 


compensation petitioner who has received an ADP cannot receive additional funds from 


a workers’ compensation insurance provider without receiving reduced pension 


payments, which means there is no net benefit available to the petitioner.   


 A workers’ compensation attorney representing an employee who has received an 


ADP may still pursue the petitioner’s claim, and possibly receive a higher attorney’s fee.  
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Our investigation revealed that at times this happens, either because a judge refuses to 


implement DWC’s medical monitoring and coverage settlement policies or because the 


petitioner declines the settlement.  When that occurs, the funds the petitioner receives 


are offset dollar-for-dollar by a reduction in the ADP payment, and a windfall to the 


insurance provider is avoided. 


   DPB, which on behalf of the pension funds has a substantial financial interest in 


what occurs in workers’ compensation proceedings initiated by recipients of ADPs, has 


not taken measures to prevent DWC’s medical monitoring and coverage policies from 


undermining DPB’s interests.  DPB, for instance, has not adopted regulations that address 


how its interests will be protected when a petitioner receives an ADP, which is especially 


important given that its interests are not represented in workers’ compensation 


proceedings.  Under the current system, the petitioner, a person who has no fiduciary 


obligation to the pension funds and no direct personal incentive to protect those funds, 


possesses the exclusive ability, in nearly all instances, to decide whether the pension funds 


do or do not receive an offset worth potentially hundreds of thousands of dollars.   


 DWC could change or eliminate its medical monitoring and coverage policies, and 


it is noteworthy that some DWC judges do decline to follow those policies.  When judges 


take that approach, workers’ compensation insurance providers must pay petitioners in 


the normal course, and DPB in turn recognizes an offset that financially benefits the 


pension funds.  This suggests that it is possible, as discussed further in this report, for 


DWC and DPB to fulfill their purposes within state government without harming the 


other entity’s interests and without creating windfalls for insurance providers.   
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C. DWC’s Medical Monitoring and Coverage Policies Shift 
Substantial Financial Obligations to the State and its Pensions 
Funds That Otherwise Would be Paid by Insurance Providers 


 
OSC’s investigation found that DWC judges regularly approve medical monitoring 


settlements that result in workers’ compensation petitioners receiving both an ADP and 


medical benefits beyond the two-year statute of limitations. 


From 2016 to 2019, the boards of the pension funds approved 728 ADPs and, of 


those, at least 114 ADP applicants also entered into medical monitoring settlements.  


DPB’s records may not include all of the employees who entered into medical monitoring 


settlements because a total of 446 ADP applications were open at the time of our 


investigation.     


Without evaluating each claim for workers’ compensation that led to a settlement 


involving continuing medical coverage, it is not possible to calculate reliably how much 


the State and the pension funds have lost as a result of the 114 or more medical monitoring 


settlements.  DPB staff contend that the cost has been significant, but did not have an 


estimate of the total amount.   


In view of the nature of the injuries that provide a basis for an ADP (permanent 


and total disability as a result of a traumatic force), it is likely that workers’ compensation 


insurance providers have greater potential financial obligations in these matters 


compared to ordinary disability pensions or incidents that do not lead to the receipt of a 


disability pension.  It is also noteworthy that we have reviewed settlement documents in 


which employees who were seriously injured and demonstrated they were permanently 


disabled could have sought and presumably would have been awarded hundreds of 


thousands of dollars in workers’ compensation, which would have reduced the funds paid 


out by the pension funds dollar-for-dollar.   
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In the absence of reliable data regarding how much workers’ compensation 


insurers avoided paying to injured employees, it is not possible to project how much has 


been lost since 2006, when the first medical monitoring memorandum was issued.  It is 


clear though that the medical monitoring settlements are causing financial harm to the 


pension funds and have exacerbated the underfunded status of the pension funds.   


D. DWC and DPB Do Not Adequately Cooperate to Protect the 
State’s and Pension Funds’ Financial Interests 


 
OSC’s investigation revealed that DWC and DPB do not effectively work together 


to advance the State’s interests.  The agencies do not periodically conform their policies 


to ensure that the State’s financial interests are protected, do not share databases, and do 


not have effective protocols for communicating regarding pension offsets.   


This siloed arrangement is not appropriate given that the two divisions have long-


established and overlapping missions involving compensation to injured workers.  


Although they are in different agencies and operate under different statutes, both offices 


are responsible for complying with clear legislative mandates involving the avoidance of 


double recoveries for work-related injuries.  In order to be effective in carrying out their 


responsibilities, DWC and DPB must share information about pension offsets.    


Two examples revealed through our investigation demonstrate what appears to be 


an absence of coordination and cooperation.  The 2006 and 2011 memoranda that 


establish DWC’s medical monitoring and coverage policies both suggest that DPB was 


involved in the development of the policies.  The 2006 memorandum says that it was 


prepared “[i]n consultation with the New Jersey Division of Pension and Benefits, which 


has reviewed this memorandum for consistency with Pension and Benefits policies.”  The 


2011 memorandum states that it was prepared “[i]n consultation with other agencies.”  
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DPB staff, though, disclaims any involvement in, or endorsement of, the memoranda that 


form the basis of DWC’s policies. 


It also appears that DWC and DPB do not have effective systems or policies in place 


to facilitate communication regarding pension offsets.  The 2006 memorandum provided 


by DWC directs petitioners to advise DPB regarding the petitioner’s receipt of workers’ 


compensation benefits if there is a monetary judgment or settlement.  This places the 


obligation to communicate information from one agency to another agency on an injured 


employee whose financial interests could actually be harmed by DPB being in possession 


of that information.  If a medical monitoring settlement is reached, the memorandum is 


silent on who is responsible for notifying DPB.  Different judges appear to handle the issue 


in different ways, and there are some indications judges expect both a petitioner’s and an 


insurance provider’s lawyers to notify DPB.  Not surprisingly, DPB has trouble obtaining 


information regarding pension offsets.  DPB staff must spend time calling private 


attorneys in an attempt to obtain information that is in the possession of DWC.  DPB’s 


ability to close ADP files is substantially hampered by its inability to easily access 


information in the possession of DWC.    


In view of the financial impact noted here, DWC and DPB should collaborate to 


develop policies that are subject to rulemaking and memorialized in regulations to 


provide maximum protection to the pension funds.   


E. DWC’s Approach to Settling Workers’ Compensation Claims 
Brought by Public Employees Who Also Apply for an ADP 
Appears to Undermine the State’s Policy on Double Recoveries 


 
In addition to causing financial harm to the State and its pension funds, DWC’s 


medical monitoring and coverage policies are problematic because they undermine New 


Jersey’s decades-old policy of avoiding double recoveries.  The longstanding prohibition 
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on the receipt of both workers’ compensation and an ADP that together result in a double 


recovery is intended to protect public funds while ensuring that injured employees are 


adequately compensated.  The New Jersey courts have not ruled on whether the receipt 


of an ADP, plus something of value, such as continuing medical benefits for life, 


constitutes a double recovery.  The reasoning underlying the court decisions on this issue 


though suggests that DWC’s policies permit double recoveries in violation of the law.   


Our review of medical monitoring settlement agreements indicates that public 


employees accept medical monitoring and coverage as a way to avoid a pension offset and 


without a factual basis demonstrating such benefits are appropriate.  One workers’ 


compensation claimant indicated in a sworn statement that he had “applied for and was 


granted an Accidental Disability Pension” and understood “that any award of permanent 


disability that is granted to [him] through the workers' compensation court for my work 


injury would result in a dollar for dollar offset.”  With nothing more to gain through 


workers’ compensation, the employee reported that “[t]herefore, rather than receiving an 


award of permanent disability, the [public employer] has agreed to provide [the 


employee] with ongoing medical benefits.”  This illustrates how a decision that provides 


a windfall to insurers and financially harms the pension funds also results in a double 


recovery.   


In such a circumstance, the prohibition against double recoveries would seem to 


apply with equal force to the combination of disability pension benefits and lifetime 


medical monitoring and coverage benefits.  In the State’s brief in Rosales, the Attorney 


General argued that “[t]here is to be no double recovery, and there is to be none 


particularly in the case of a public entity because such entities, by their nature, are to be 


financially protected to the end that they might serve the public well and at the least 
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possible cost.”13  Going forward, as DWC and DPB establish policies, they should be 


guided by this sentiment, which is grounded in decades of jurisprudence and repeated 


expressions of legislative intent.  


V. CONCLUSION AND RECOMMENDATIONS  
 


This report identifies a set of policies created and implemented by DWC that cause 


unnecessary financial harm to the State and the pension funds. This financial harm can 


be avoided in the future if DWC and DPB implement changes that ensure the pension 


funds benefit from the offsets required by law when a workers’ compensation petitioner 


petitions for both an ADP and workers’ compensation.  The two agencies should take 


whatever steps are necessary, in accordance with applicable law, to prevent medical 


monitoring settlements from causing further financial harm to the State of New Jersey 


and its pension funds.  


Pursuant to N.J.S.A. 52:15B-15 and N.J.S.A. 52:15C-11(a), OSC therefore 


recommends the following corrective actions be taken by DWC and DPB: 


1. Rescindment by DWC of the 2006 and 2011 memoranda and any other 
documents that institute policies that encourage and facilitate medical 
monitoring and coverage settlements as a stand-alone form of workers’ 
compensation benefit.  The current policies should be replaced with interim 
instructions that direct DWC judges to proceed in the normal course with 
claims brought by employees who have applied for or received ADPs.  DWC 
should be clear that the adjudication of workers’ compensation claims brought 
by applicants for or approved recipients of ADPs must result in a monetary 
judgment, a settlement based on weeks of benefits, or a Section 20 settlement 
in order for the attorney to receive attorney’s fees, unless other considerations 
not involving the policies that are the subject of this report indicate a different 
approach is appropriate.  This recommendation does not apply to workers’ 
compensation cases involving occupational disease and continued medical 
monitoring in which the facts justify such relief and in which medical 
monitoring and coverage is not used simply to avoid a pension offset.  


 


 
13  See Respondent-Appellant’s Brief, Rosales, p. 40.  
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2. Adoption of regulations by DWC, in coordination with DPB, that prevent 
windfalls to workers’ compensation insurance providers and that protect the 
State’s and the pension funds’ interests at the intersection of workers’ 
compensation and disability pensions, including through the efficient 
facilitation of pension offsets, as contemplated by applicable laws.  To 
accomplish this, DWC and DPB should ensure that a workers’ compensation 
petitioner and the petitioner’s attorney possess a sufficient incentive or a 
mandate to pursue a workers’ compensation recovery.  DPB could require that 
pending workers’ compensation proceedings either be completed, or at 
minimum that the amount workers’ compensation benefits be fairly projected, 
with an appropriate review by a DWC judge, prior to awarding an ADP.  
Following the conclusion of the workers’ compensation proceeding, DWC and 
DPB should coordinate to ensure that the appropriate pension offset was 
implemented by DPB.   


 
3. Adoption of regulations by DPB, in coordination with DWC, that protect the 


State’s and the pension funds’ interests at the intersection of workers’ 
compensation and disability pensions, including through the efficient 
facilitation of pension offsets, as contemplated by applicable laws.  


 
4. Execution of a memorandum of understanding between DWC and DPB that 


facilitates information sharing between the agencies regarding pension offsets 
and any other matters that relate to the State’s prohibition of double recoveries. 
 


The Department of Labor and DPB provided comments in response to the above 


recommendations.  The Department of Labor, on behalf of itself and DWC, agreed to 


implement Recommendation 1, stating that “[t]he Director/Chief Judge of the DWC will 


issue a memorandum that is consistent with this recommendation,” thereby rescinding 


the 2006 and 2011 memoranda.  The Department of Labor likewise agreed with 


Recommendations 2 through 4, stating that the Department and DWC would work 


toward the adoption of regulations with DPB and a memorandum of understanding as 


necessary to protect the State’s pension funds and prevent windfalls to insurance carriers, 


consistent with OSC’s findings and recommendations. 


DPB agreed with OSC’s findings, but contended that legislation may be needed to 


implement OSC’s recommendations.  DPB did not identify any limitations on its statutory 


authority or in the laws creating the pension funds that prevent DPB from implementing 
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the recommendations in this report.  DPB correctly noted that under Conklin v. East 


Orange, 73 N.J. 198, 204 (1977), an injured employee may seek "the more advantageous 


of the benefits payable under the respective statutory provisions."  The opportunity to 


pursue the “more advantageous” benefits is not undermined by the effective 


administration of pension offsets and the avoidance of double recoveries.  Indeed, 


Conklin also states that “[t]he statutory purpose is to allow the employee the more 


advantageous of the respective benefits, but to require the off-set heretofore mentioned 


in order to avoid double  recovery for the same disability.”  These concepts are 


reconcilable.  Employees may continue to pursue “more advantageous” benefits while 


DPB implements rules that avoid double recoveries and set reasonable expectations 


regarding pension offsets.   


No law prohibits DPB or DWC from using their discretion in ways that achieve 


their respective statutory goals, prevent double recoveries, and ensure pension offsets are 


fairly applied.  The precise ways in which the agencies seek to accomplish these goals 


should take into account their other statutory obligations and their expertise while 


avoiding and discouraging any outcomes that cause unnecessary financial harm to the 


pension funds.   


There may be very limited instances in which an injured employee does not 


petition for workers’ compensation benefits prior to or while seeking an ADP.  DPB notes 


that no law requires an injured employee seeking an ADP to petition for workers’ 


compensation; that “every applicant for accidental disability has a basis to file a Workers’ 


Compensation Claim Petition”; and that the standard for receiving workers’ 


compensation benefits is “much lower.”  In view of those facts, the Legislature could 


further protect the pension funds and require insurers to pay for risks they assumed by 
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requiring an employee to petition for workers’ compensation as a condition of receiving 


an ADP.   This approach would prevent pension funds in all instances from being used 


prematurely to compensate injured employees who have not exhausted their workers’ 


compensation benefits.  Although such legislation would strengthen DPB’s ability to 


protect pension funds, it does not appear that legislation is needed to empower DPB to 


adopt rules that protect the pension funds in the vast majority of cases.   
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is receiving an ADP

which eliminates the employer from making partial total or total disability
payments. Based on the

the strict reading of the statute, it was Pensions, not the employer, who was
entitled to the offset

unlike Ordinary Disability Pensions where the employer took the offset. 
However, this method

was both encourage and endorsed by the Division of Workers’ Compensation.

 

This will result in significant increased costs to municipalities who can no longer
enter into Medical Monitoring

Orders. The directive takes immediate effect.   The judges are no longer permitted
to adjourn these matters

pending an ADP decision since the employer no longer has the option of entering
into this type of arrangement.

 

We welcome the opportunity to discuss how to deal with this new reality at your
convenience.

 

Randolph Brause

Joe DeFazio

Steve Leitner

John Tort

Leitner Tort DeFazio & Brause P.C.

244 Fernwood Avenue

Edison, New Jersey 08837

Tel:  732-417-9700

Fax: 732-417-9156

xxxxxxx@xxxxxxxx.xxx

 

mailto:xxxxxxx@xxxxxxxx.xxx


-- 

Vin Gopal
Follow me on twitter @vingopal
Follow me on Facebook @ https://www.facebook.com/senatorgopal/

________

Vin Gopal is inviting you to a scheduled Zoom meeting. Join Zoom Meeting 
https://zoom.us/j/95908202239 Meeting ID: 959 0820 2239 One tap mobile 
+19292056099,,95908202239# US (New York) +13017158592,,95908202239# US 
(Washington DC) Dial by your location +1 929 205 6099 US (New York) +1 301 715 
8592 US (Washington DC) +1 312 626 6799 US (Chicago) +1 669 900 6833 US (San 
Jose) +1 253 215 8782 US (Tacoma) +1 346 248 7799 US (Houston) Meeting ID: 959 
0820 2239 Find your local number: https://zoom.us/u/a0Qx8O3fA

https://protect-us.mimecast.com/s/-jvBCVO9MvIE5n2HGTgpq?domain=facebook.com/
https://protect-us.mimecast.com/s/xSyXCXDROQfgqP4iDHDuB?domain=google.com
https://protect-us.mimecast.com/s/b9YPCZ6RQ8twDq7SxSp5w?domain=google.com





MEMORANDUM 
February 4, 2021


To:           All Judges of Compensation and Members of the Bar

               

From:	 Russell Wojtenko, Jr., Director and Chief Judge


Subject:	 Accidental Disability Pensions & Medical Monitoring Settlements

————————————————————


Effective immediately, the N.J. Division of Workers’ Compensation shall eliminate its 
Accidental Disability Pensions and Medical Monitoring and Coverage Policy, as set forth in 
former Director and Chief Judge Peter J. Calderone’s November 16, 2006 Memorandum to 
all judges and attorneys, titled “Public Employee Pension Issues Affecting Workers’ 
Compensation Awards”, and August 25, 2011 Memorandum to all judges and attorneys, 
titled “Accidental Disability Orders”.


The aforementioned Memorandums of November 16, 2006 and August 25, 2011 are 
hereby rescinded.


The N.J. Division of Workers’ Compensation shall discourage medical monitoring and 
coverage settlements as a stand-alone form of workers’ compensation benefit for public 
employees who receive an accidental disability pension and will not approve such 
settlements if proposed by the parties.


All Judges of Compensation shall proceed in the normal course with all claim petitions 
brought by Petitioners who have applied for, or received, an Accidental Disability Pension in 
accordance with New Jersey’s Workers’ Compensation Statute, as well as any applicable 
provision of the N.J. Administrative Code, and appropriate case law.  


In addition, no claims before the N.J. Division of Workers’ Compensation will be adjourned 
for the N.J. Department of Pension’s final determination of a petitioner’s eligibility for an 
accidental disability pension.







MEMORANDUM  
Accidental Disability Pensions & Medical Monitoring Settlements 
February 4, 2021

Page 2 of 2


In accordance with N.J. Division of Pensions and Benefits’ Fact Sheet #45, titled “Workers’ 
Compensation” published in February 2014, either the Workers’ Compensation Petitioner, 
who has applied for, or received, an Accidental Disability Pension, or the Respondent, shall 
immediately notify the N.J. Division of Pensions and Benefits that a Workers’ 
Compensation claim is pending in the N.J. Division of Workers’ Compensation before a 
Judge of Compensation shall adjudicate a workers’ compensation claim.


The adjudication of all workers’ compensation claims brought by Petitioners for or approved 
recipients of Accidental Disability Pensions shall result in either: 1) a monetary judgment 
after trial, 2) a fair and just Section 22 settlement based on weeks of benefits, 3) a fair and 
just lump sum monetary Section 20 settlement due to jurisdictional, liability, or casualty 
grounds, or 4) dismissal of the Petitioner’s claim for failure to meet the burden after trial.


Furthermore, in accordance with N.J. Division of Pensions and Benefits’ Fact Sheet #45, 
upon granting of a judgement, settlement award, or dismissal by a judge of compensation, 
the Petitioner shall immediately send a copy of same to the N.J. Division of Pensions and 
Benefits.


This Memorandum shall not apply to workers’ compensation cases involving occupational 
disease and continued medical monitoring.


Russell Wojtenko, Jr.

Director and Chief Judge of Compensation

Department of Labor and Workforce Development 

N.J. Division of Workers’ Compensation 



From: Steve Edwards
To: Stephen Daveggia; Conrad Cyriax
Subject: Fwd: Medical Monitoring Orders
Date: Wednesday, February 10, 2021 11:38:45 AM
Attachments: Director’s Memo Medical Monitoring.pdf

osc_dwc_dpb_investigative_report.pdf

Senator Gopal asked

Can me of you guys call in for 5-10?

But if your jammed, no worries gents.

Sent from my iPhone

Begin forwarded message:

From: Vin Gopal <xxx.xxxxx.xxxx@xxxxx.xxx>
Date: February 10, 2021 at 1:23:05 AM EST
To: Vin Gopal <xxx@xxxxxxxx.xxx>
Subject: Fwd: FW: Medical Monitoring Orders

﻿
⚠  CAUTION: External message

Randy Brause of Leitner, Tort, DeFazio Esq. is doing a quick zoom on the below this 
Monday, Feb 15th at 11:30am to 11:45am.
I wanted to see if you or someone from your team was free to jump on briefly to learn 
more? Zoom info at bottom of email
Thanks as always 

---------- Forwarded message ---------
From: Randy Brause <xxxxxxx@xxxxxxxx.xxx>
Date: Fri, Feb 5, 2021 at 4:02 PM
Subject: FW: Medical Monitoring Orders
To: Vin Gopal <xxx.xxxxx.xxxx@xxxxx.xxx>

Enclosed please find Director Wojtenko’s Memorandum prohibiting respondents
from

entering into  Medical Monitoring Orders when a petitioner is receiving an
Accidental Disability Pension (“ADP”).

 

It has been the practice to enter into Medical Monitoring Orders when petitioner

mailto:xxxxxxxx@xxxxxxx.xxx
mailto:xxxxxxxxx@xxxxxxxx.xxx
mailto:xxxxxxx@xxxxxxxx.xxx
mailto:xxxxxxx@xxxxxxxx.xxx
mailto:xxx.xxxxx.xxxx@xxxxx.xxx







MEMORANDUM 
February 4, 2021



To:           All Judges of Compensation and Members of the Bar

               

From:	 Russell Wojtenko, Jr., Director and Chief Judge



Subject:	 Accidental Disability Pensions & Medical Monitoring Settlements

————————————————————



Effective immediately, the N.J. Division of Workers’ Compensation shall eliminate its 
Accidental Disability Pensions and Medical Monitoring and Coverage Policy, as set forth in 
former Director and Chief Judge Peter J. Calderone’s November 16, 2006 Memorandum to 
all judges and attorneys, titled “Public Employee Pension Issues Affecting Workers’ 
Compensation Awards”, and August 25, 2011 Memorandum to all judges and attorneys, 
titled “Accidental Disability Orders”.



The aforementioned Memorandums of November 16, 2006 and August 25, 2011 are 
hereby rescinded.



The N.J. Division of Workers’ Compensation shall discourage medical monitoring and 
coverage settlements as a stand-alone form of workers’ compensation benefit for public 
employees who receive an accidental disability pension and will not approve such 
settlements if proposed by the parties.



All Judges of Compensation shall proceed in the normal course with all claim petitions 
brought by Petitioners who have applied for, or received, an Accidental Disability Pension in 
accordance with New Jersey’s Workers’ Compensation Statute, as well as any applicable 
provision of the N.J. Administrative Code, and appropriate case law.  



In addition, no claims before the N.J. Division of Workers’ Compensation will be adjourned 
for the N.J. Department of Pension’s final determination of a petitioner’s eligibility for an 
accidental disability pension.












MEMORANDUM  
Accidental Disability Pensions & Medical Monitoring Settlements 
February 4, 2021

Page 2 of 2



In accordance with N.J. Division of Pensions and Benefits’ Fact Sheet #45, titled “Workers’ 
Compensation” published in February 2014, either the Workers’ Compensation Petitioner, 
who has applied for, or received, an Accidental Disability Pension, or the Respondent, shall 
immediately notify the N.J. Division of Pensions and Benefits that a Workers’ 
Compensation claim is pending in the N.J. Division of Workers’ Compensation before a 
Judge of Compensation shall adjudicate a workers’ compensation claim.



The adjudication of all workers’ compensation claims brought by Petitioners for or approved 
recipients of Accidental Disability Pensions shall result in either: 1) a monetary judgment 
after trial, 2) a fair and just Section 22 settlement based on weeks of benefits, 3) a fair and 
just lump sum monetary Section 20 settlement due to jurisdictional, liability, or casualty 
grounds, or 4) dismissal of the Petitioner’s claim for failure to meet the burden after trial.



Furthermore, in accordance with N.J. Division of Pensions and Benefits’ Fact Sheet #45, 
upon granting of a judgement, settlement award, or dismissal by a judge of compensation, 
the Petitioner shall immediately send a copy of same to the N.J. Division of Pensions and 
Benefits.



This Memorandum shall not apply to workers’ compensation cases involving occupational 
disease and continued medical monitoring.



Russell Wojtenko, Jr.

Director and Chief Judge of Compensation

Department of Labor and Workforce Development 

N.J. Division of Workers’ Compensation 
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I. INTRODUCTION 
 


The Office of the State Comptroller (OSC) conducted an investigation related to 


the use of medical monitoring settlements by the Division of Workers' Compensation 


(DWC), a division within the Department of Labor and Workforce Development 


(Department of Labor), and the impact of such settlements on the State’s pension funds.  


OSC initiated this investigation following receipt of a complaint alleging that public 


employees who received an accidental disability pension (ADP) were permitted, and even 


encouraged, to accept medical monitoring settlements, rather than monetary settlements, 


in their workers’ compensation cases.  DWC’s policies regarding such settlements result 


in public employees avoiding a pension offset by the Division of Pensions and Benefits 


(DPB), a division within the Department of Treasury.  A pension offset, which is 


mandatory and intended to prevent a double recovery by a public employee, reduces an 


employee’s ADP payment dollar-for-dollar, thus saving the pension funds from incurring 


substantial costs.   


DWC’s policies encourage workers’ compensation petitioners to settle claims that 


undermine New Jersey’s pension funds, provide windfalls to workers’ compensation 


insurance providers, including joint insurance funds and private insurance companies, 


and provide medical monitoring and coverage to employees without evaluating whether 


these benefits are justified by the nature of the injury.  The benefit of DWC’s approach to 


a public employee is that the employee receives the same amount of monetary 


compensation through the ADP while receiving coverage for medical treatments for the 


work-related injury beyond the two-year statute of limitations normally in effect.  The law 


on ADPs is that public employees may not receive more than a certain percentage of their 


base salary at the time of the event that made them eligible for an ADP.  DWC’s approach 
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circumvents that requirement by allowing employees to also receive medical monitoring 


and injury-related health coverage for life.   


While public employees receive more than contemplated by state law, insurance 


providers appear to benefit the most from this arrangement.  Public entities, including, 


for instance, school districts, municipalities, and counties, purchase insurance either 


directly or through joint insurance funds to pay compensation to public employees 


injured while working.  Financial obligations related to workers’ compensation may be 


substantial, especially when the injury is severe enough to justify the receipt of an ADP.  


Under DWC’s approach, joint insurance funds and other insurance providers that 


otherwise would be required to make considerable workers’ compensation payments pay 


nothing more than the costs associated with the proceeding and attorney’s fees and agree 


to cover future medical costs related to the injury.  The entity responsible by law for paying 


compensation to an injured public employee may end up paying nothing beyond that if 


the employee does not request additional medical care, which is entirely possible given 


that most employees who receive ADPs also retain health benefits.  This allows insurance 


providers to avoid making payment for even the most severe, non-fatal injuries.  DWC’s 


use of medical monitoring settlements as a way to avoid pension offsets relieves workers’ 


compensation insurance providers of substantial financial obligations they agreed to 


assume and would otherwise be required to satisfy. 


All of the downsides of DWC’s use of medical monitoring settlements in the 


manner discussed in this report fall on the State’s pension funds and, ultimately, New 


Jersey taxpayers, as financial obligations that would have been satisfied by insurance 


providers are placed on the pension funds.  Each dollar saved by an employer or its 


insurance provider is a dollar that must be paid by a pension fund.  This report identifies 







 
 


3 
 


specific changes that should be implemented by DWC and DPB to prevent the State from 


incurring these unnecessary expenses.    


DWC and DPB were provided with drafts of this report and asked to comment on 


OSC’s findings and recommendations.  Their responses have been considered and, to the 


extent appropriate, addressed in this final version of the report.   


II. BACKGROUND INFORMATION 
 


A. Workers’ Compensation 
 


The Workers' Compensation Act, N.J.S.A. 34:15-1 to -146, provides for 


compensation to injured workers without consideration of fault.1  “The 


workers’ compensation system is remedial social legislation aimed at providing income 


protection and medical services to workers injured in the workplace.  It provides benefits, 


although somewhat less than the full loss, for work-related injuries regardless of fault.”2  


Workers’ compensation laws function as a compromise between an employer and 


employee “in which each party surrender[s] certain advantages in order to gain others 


which are of greater importance to the parties and to society.”3   


In New Jersey, the workers’ compensation system is administered by DWC, which 


under the Workers' Compensation Act “shall have the exclusive original jurisdiction of all 


claims for workers’ compensation benefits.”  N.J.S.A. 34:15-49.   


 
1  https://www.nj.gov/labor/forms_pdfs/wc/pdf/wc_research.pdf, at p 3. 


 
2  Wright v. Port Auth. of N.Y. & N.J., 263 N.J. Super. 6, 14-15 (App. Div. 1993) 
(citing Jon L. Gelman, 38 N.J. Practice, Workers' Compensation Law § 1, at 2-3 
(1988)). 
 
3  https://www.nj.gov/labor/forms_pdfs/wc/pdf/wc_research.pdf, at p 3. 
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A claim for workers’ compensation is initiated through the filing of a claim petition, 


which must be filed within two years after the date on which an accident occurred or 


within two years from the date a worker became aware of an employment-related 


disability.  The calculation of workers’ compensation benefits is made based on a 


percentage of an employee’s pay and the extent of the injury or disability, either by a judge 


following a contested hearing or through a settlement.  N.J.S.A. 34:15-20 provides that a 


DWC judge may approve  


a lump-sum settlement of the controversy . . . with the consent 
of the parties, after considering the testimony of the petitioner 
and other witnesses, together with any stipulation of the 
parties, and after such judge of compensation has determined 
that such settlement is fair and just under all the 
circumstances, enter “an order approving settlement.”  


 
(Emphasis added). 


 
See also N.J.A.C. 12:235-3.13(a)(3) (providing that a “Section 20 settlement” may be 


approved by the court when “[t]he settlement is determined to be fair and just under the 


circumstances”). 


Attorneys who represent workers’ compensation claimants in proceedings at DWC 


may be awarded reasonable fees for their services, not to exceed 20 percent of the 


judgment or award.  N.J.S.A. 34:15-64.   


B. Accidental Disability Pension 
  
 DPB serves as the administrator of ten pension funds, including the Public 


Employees’ Retirement System (PERS), the Police and Firemen’s Retirement System 


(PFRS), and the Teachers’ Pension and Annuity Fund (TPAF).  Each pension fund is 


governed by a board of trustees or commissioners that possess a fiduciary obligation to 
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protect the fund.  DPB administers the funds in accordance with the funds’ enabling 


legislation.   


 As part of its responsibilities as the administrator of the State’s pension systems, 


DPB processes applications for ADPs.  ADPs are awarded by the pension funds in 


accordance with their respective statutory provisions.4  To obtain an ADP, in accordance 


with those statutes, an injured employee generally must show: 


(1) the employee is permanently and totally disabled;  
 


(2) the disability is a direct result of a traumatic event that is (a) identifiable as to 
time and place, (b) undesigned and unexpected, and (c) caused by a 
circumstance external to the member (not the result of pre-existing disease that 
is aggravated or accelerated by the work);  


 
(3) the traumatic event occurred during and as a result of the member's regular or 


assigned duties; 
 
(4) the disability was not the result of the member's willful negligence; and  
 
(5) the member is mentally or physically incapacitated from performing his or her 


usual or any other duty.5 
 


As part of its administration of the pension funds, DPB calculates and credits 


offsets due to the receipt of workers’ compensation benefits administered by DWC in 


accordance with the law.  


C. Prohibition on Double Recoveries 
 
 New Jersey courts have long recognized that workers’ compensation laws are 


intended to prohibit the double recovery of both workers’ compensation and disability 


 
4  See, e.g., N.J.S.A. 43:15A-43, Public Employees’ Retirement System, N.J.S.A. 
43:16A-7, Police and Firemen’s Retirement System, N.J.S.A. 43:8A-9, State Pensions and 
Retirement Alcoholic Beverage Control Officers. 
 
5  Richardson v. Bd. of Trs., 192 N.J. 189, 192 (2007). 
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pension benefits for injured workers stemming from the same injury.6  The State of New 


Jersey has litigated this issue in order to defend that position. 7  Specifically, in connection 


with a dispute concerning whether an injured public worker was entitled to receive both 


workers’ compensation and a disability pension, the Attorney General argued on behalf 


of the State as follows:  


It is the position of the State of New Jersey that any award of 
workers’ compensation must be reduced by an award of an 
ordinary disability pension based upon the same disability.  It 
has been the longstanding public policy in New Jersey that 
dual recoveries for the same injury must be prohibited.  This 
policy has consistently been repeated in our legislative 
enactments and judicial decisions.8 


 
The Attorney General noted that the State’s position was motivated in part 


by concerns regarding the financial impact on the State of double recoveries: 


There is to be no double recovery, and there is to be none 
particularly in the case of a public entity because such entities, 
by their nature, are to be financially protected to the end that 
they might serve the public well and at the least possible cost.9   


 


 
6  See, e.g., Conklin v. City of East Orange, 73 N.J. 198, 205 (1977) (“The statutory 
purpose is to allow the employee the more advantageous of the respective benefits, but to 
require the offset heretofore mentioned in order to avoid double recovery for the same 
disability.”); Young v. Western Electric Co., 96 N.J. 220, 231 (1984) (“[A]n underlying 
theme of the workers’ compensation law is that there should not be duplicative payments 
for the same disability”); Bunk v. Port Authority, 144 N.J. 176, 189 (1996) (“[A]n 
underlying theme of the Workers’ Compensation law that is there should not be duplicate 
payments for the same disability. . . . [T]he question . . . is one of the legislative intent.”). 
 
7  Rosales v. State Dept. of the Judiciary, 373 N.J. Super. 29 (App. Div. 2004). 
 
8  See Respondent-Appellant’s Brief, Rosales v. State Dept. of the Judiciary, p. 1, 
Docket No. 2110-02T3 (June 9, 2003).   
 
9  Id. at p. 40. 
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The Attorney General prevailed in its position in that appeal.  The Appellate 


Division reversed the workers’ compensation judge, ruling, consistent with decades of 


preceding jurisprudence in workers’ compensation matters, that a pension offset was 


required to prevent a double recovery.  The court ruled that “N.J.S.A. 34:15-43 proscribes 


receipt of both a Workers' Compensation award and an ordinary disability retirement 


based on the same injury and resulting disability. The offset must be utilized.”10  


D. DWC’s Policies Regarding Petitioners That Receive Disability 
Pensions 


 
On November 16, 2006, a former DWC Director and Chief Judge issued a 


memorandum to “[a]ll Judges and Attorneys” regarding “Public Employee Pension Issues 


Affecting Workers' Compensation Awards.”  The memorandum established “procedures . 


. . for workers' compensation matters that involve public pension issues” and stated that 


it was issued “[i]n consultation with the New Jersey Division of Pension and Benefits, 


which . . . reviewed this memorandum for consistency with Pension and Benefits policies.”  


The procedures established in the memorandum apply to both ordinary and accidental 


disabilities pensions administered by DPB.  Regarding ADPs, the memorandum states: 


With respect to Accidental Disability Pensions, the Division of 
Pension and Benefits is entitled to a dollar for dollar offset on 
the pension portion (not the annuity portion) of a pension 
award for worker's compensation benefits payable to a 
petitioner who is also receiving an Accidental Disability 
Pension. Any issues concerning the offset amount would be 
under the jurisdiction of the Division of Pension and Benefits 
and would not be re-viewable [sic] by the workers' 
compensation court.  A worker has the right to pursue both an 
Accidental Disability Pension and a workers' compensation 
award.   


 


 
10  Rosales, 373 N.J. Super. at 45.  
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The memorandum states that a workers’ compensation petitioner who has also 


sought an ADP may (1) “[p]rosecute the workers' compensation case to settlement or 


judgment”; (2) “[v]oluntarily dismiss the workers' compensation case”; or (3) “[a]ccept a 


continuing medical coverage and/or monitoring settlement with no payment of workers' 


compensation cash benefits.”  Regarding the third option, the memorandum further 


states that the medical benefits are not subject to the two-year statute of limitations and 


continue for the life of the petitioner or until further order of the court. 


The November 16, 2006 memorandum assigns to the injured employee the 


obligation to advise DPB regarding the settlement of the workers’ compensation claim.  


The memorandum is silent regarding who is required to notify DPB in the event the third 


option, a medical monitoring settlement, is chosen. 


 On August 25, 2011, the former Chief Judge issued a second memorandum to DWC 


judges and attorneys regarding settlements of workers’ compensation claims brought by 


petitioners that have received an ADP.  The memorandum recommended certain 


language be included in orders when a petitioner received an ADP and a continuing 


medical monitoring settlement.  The memorandum reiterated that continuing medical 


benefits would not be subject to the two-year statute of limitations and would continue 


for the life of the petitioner or until further order of the court.   


A template order used by a workers’ compensation judge in matters involving 


continuing medical monitoring includes the following boilerplate text: 


Petitioner has been awarded and accepted an accidental 
disability pension effective _____.  To resolve the workers' 
compensation case, Parties have agreed: to provide Petitioner 
with reasonable and necessary treatment for injuries related 
to the _ / _ / _ accident; all authorized medical expenses have 
been or will be paid by Respondent pursuant to [the 
November 16, 2006] memorandum; petitioner is entitled to 







 
 


9 
 


continuing medical treatment in the future, to be provided 
and paid for by the Respondent for the conditions related to 
the injuries Petitioner sustained in their accident; this Order 
shall not be subject to the 2 year statute of limitation period 
to reopen a claim and such medical benefits shall continue for 
the life of the petitioner or until further order of the court; the 
parties further agree these benefits will continue during 
receipt of pension or until further Order of this Court. This is 
an agreement between the parties, in which the Court makes 
no findings as to permanent disability or approval and signs 
the Order only to memorialize said agreement and closing 
case. 


 
DWC continues to operate under the 2006 and 2011 memoranda.   


 
III. METHODOLOGY 


 
OSC’s investigation was initiated as a result of a complaint concerning the use of 


continuing medical monitoring settlements in workers’ compensation cases in which a 


public employee receives an ADP.  The complaint alleged that the use of such settlement 


agreements improperly allowed public employers to shift the cost of a workers’ 


compensation award to State pension funds by avoiding the statutorily-required offset of 


an ADP.  OSC’s investigation found that continuing medical monitoring settlements 


detrimentally impact the State and its pension funds. 


To conduct this review, OSC interviewed employees within DPB and the Office of 


the Attorney General, Division of Law.  OSC also interviewed DWC judges and private 


attorneys who specialize in workers’ compensation law.   


OSC examined relevant documents, including but not limited to regulations, 


statutes, case law, memoranda, DPB fact sheets, and a limited number of workers’ 


compensation petitioners’ files. 


A draft of this Report was provided to the Department of the Treasury, DPB, the 


Department of Labor, and DWC to give them an opportunity to comment on the issues 
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identified during the course of our investigation.  Responses we received were considered 


in preparing this final report and have been addressed herein where appropriate.   


In response to the draft report, the Department of Labor, on behalf of DWC, 


committed to rescinding the 2006 and 2011 memoranda and adopting regulations that 


facilitate a pension offset when a workers’ compensation petitioner also seeks an ADP.   


In its response to the draft report, DPB acknowledged the validity of OSC’s 


findings, but questioned whether it possessed the statutory authority to implement OSC’s 


recommendations.   


IV. INVESTIGATIVE FINDINGS 
 


Through this investigation, OSC examined the approach used by DWC to settle 


workers’ compensation claims using continuing medical monitoring settlements and the 


waiver of the two-year statute of limitations imposed by N.J.S.A. 34:15-51.  OSC issues the 


following findings and concludes that the continuing medical monitoring settlements are 


wasteful and cause unnecessary harm to the State and its pension funds. 


The observations in this report regarding the medical monitoring policies do not 


apply beyond the use of medical monitoring as a way to settle a workers’ compensation 


claim brought by an employee who has received an ADP.  In an appropriate case, based 


on the facts presented, and when not used as a way to avoid a pension offset, medical 


monitoring may be appropriate.  See Taylor v. State of New Jersey, 91 N.J.A.R.2d 21, 


1990 WL 456757 (Workers Comp. 1990) (requiring respondent to conduct “annual 


monitoring examinations due to the petitioner's exposure to the asbestos” and holding 


that “should asbestosis develop and the petitioner require medical treatment, that 


treatment should be offered by the respondent”).      
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A. Continuing Medical Monitoring Settlements are Inconsistent 
With the Workers’ Compensation Act  
 


DWC’s policies for settling workers’ compensation cases using medical monitoring 


settlements are inconsistent with the Workers' Compensation Act in several ways.11   


DWC’s medical monitoring approach sidesteps the issue of income replacement.  


This is contrary to the Workers' Compensation Act’s focus on providing a percentage of 


weekly wages to injured employees.  N.J.S.A. 34:15-12(a), for instance, provides that for 


“injury producing temporary disability” a petitioner may receive “70% of the worker's 


weekly wages received at the time of the injury.”  “This compensation shall be paid during 


the period of such disability, not however, beyond 400 weeks.”  Ibid.  Similarly, for 


“disability total in character and permanent in quality, 70% of the weekly wages received 


at the time of injury” are paid to a petitioner “for a period of 450 weeks” and subject to 


extension for identified reasons.  N.J.S.A. 34:15-12(b).  DWC’s approach disregards these 


standards and instead inserts an entirely new form of benefit that is disconnected from a 


petitioner’s weekly wages.  DWC has considerable flexibility in how it carries out its 


implementation of the Workers' Compensation Act, but the creation of a new form of 


workers’ compensation benefit that fundamentally alters when and what insurance 


providers pay, all without statutory authorization, likely goes too far.  


DWC’s approach is also detached from the statutory process for approving 


settlements of workers’ compensation claims.  DWC’s medical monitoring approval 


process is different than the process established by statute to evaluate a settlement that 


 
11  It is important to note that only a court can formally determine whether DWC’s 
approach to settling claims using medical monitoring is lawful.  This report does not 
purport to conclusively address that issue.  
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does not include weekly benefits, but does include a lump sum payment of benefits.  One 


of the template orders used by a worker’s compensation judge makes clear that the 


settlement agreement is not reviewed substantively, stating “[t]his is an agreement 


between the parties, in which the Court makes no findings as to permanent disability or 


approval and signs the Order only to memorialize said agreement and [to close the] case.”  


N.J.S.A. 34:15-20, which appears to be the closest relevant statute, authorizes a lump sum 


payment and the entry of “an order approving settlement” 


with the consent of the parties, after considering the 
testimony of the petitioner and other witnesses, together with 
any stipulation of the parties, and after such judge of 
compensation has determined that such settlement is fair and 
just under all the circumstances. 


 
The November 16, 2006 DWC memorandum and template order by comparison identify 


no relevant standards that could be applied to determine whether a medical monitoring 


settlement is fair and just.  Unlike for lump sum payments, there is no comparable statute 


relating to, and thus no statutory standards for evaluating, medical monitoring 


settlements.   


The Workers' Compensation Act also establishes standards for when a statute of 


limitations applies to bar claims due to the passage of time. N.J.S.A. 34:15-51. DWC’s 


continuing medical monitoring settlements disregard this statute of limitations.  This is 


not a case-specific waiver, but rather a wholesale waiver that has been preapproved by 


DWC and that is available any time a petitioner who has received an ADP elects to take a 


medical monitoring settlement. 


DWC’s medical monitoring settlements also provide lifelong medical benefits 


related to the work injury beyond the statute of limitations without meeting any of the 


exacting standards otherwise required by the Workers' Compensation Act.  DWC’s 
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approach, as detailed in the suggested language for orders approving the medical 


monitoring settlements, provides that “such medical benefits shall continue for the life of 


the petitioner or until further order of this court.”  By comparison, under the Act, 


compensation benefits are paid for up to 450 weeks.  After that, compensation benefits 


cease unless the employee has submitted to rehabilitation or can show because of the 


employee’s injury that it is impossible for the employee to obtain wages equal to those 


earned at the time the injury occurred.  When benefits are extended beyond 450 weeks, 


the employee’s case is subject to periodic reconsideration.  The continuing medical 


monitoring settlement approach has no standards for lifetime benefits and there are no 


periodic reconsiderations.  The Workers' Compensation Act’s provisions involving 


impossibility and periodic reconsiderations are more stringent than the approach used by 


DWC in medical monitoring settlements.   


Finally, DWC’s medical monitoring settlements depart from the Act’s provision 


addressing attorney’s fees, which directs fees to not “exceed 20% of the judgment.”  


N.J.S.A. 34:15-64.  Because there is no monetary judgment awarded in the case of a 


medical monitoring settlement, it is not possible to calculate attorney’s fees using the 


statutory standard.  DWC though ensures that petitioners’ attorneys receive counsel fees 


by awarding $2,500 or, in some cases, basing the fee on a projection of the likely value of 


the workers’ compensation claim.  According to documents reviewed by OSC, judges have 


awarded up to $50,000 in attorney’s fees in a medical monitoring settlement that 


included no judgment for monetary benefits.   


It is noteworthy that DWC did not use rulemaking when it instituted and amended 


the medical monitoring settlement policies through memoranda.  DWC’s establishment 


of a distinct set of policies involving medical monitoring in cases involving ADPs, if 
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otherwise appropriate, would have been better instituted through rulemaking than 


through the issuance of a memoranda.  The medical monitoring settlement policies 


informally adopted by DWC are intended to apply to any public employee who is injured; 


may be applied generally and uniformly to all employees who receive an ADP; operate 


prospectively; establish a legal directive that is not obviously inferable in legislation; were 


not previously expressed in any official and explicit agency determination, adjudication 


or rule; and involve an interpretation of law or policy.  All of these factors weigh in favor 


of rulemaking being appropriate. 12   


As compared to the informal approach used by DWC, the benefits of rulemaking 


are that the rules are publicly available in the New Jersey Administrative Code; must be 


reevaluated every seven years under N.J.S.A. 52:14B-5.1b; and are subject to legislative 


oversight when they are adopted or readopted in accordance with the Legislative Review 


Clause of the New Jersey State Constitution.  N.J. Const. art. V, § 4, ¶ 6.  In the absence 


of regulations that implement DWC’s medical monitoring and coverage policies, the 


Legislature was likely never formally notified of DWC’s policies involving medical 


monitoring settlements.  When a significant amount of public funds are at stake, the 


transparency and accountability available through rulemaking serve the public better 


than policymaking by memoranda.   


The pension funds would have retained an incalculable, but no doubt substantial, 


amount of money if DWC had not adopted medical monitoring and coverage policies for 


petitioners who receive an ADP, not departed from a focus on weekly wages, not created 


 
12  “[A]n agency determination must be considered an administrative rule when all or 
most of the relevant features of administrative rules are present and preponderate in favor 
of the rule-making process.”  Metromedia, Inc. v. Dir., Div. of Taxation, 97 N.J. 313, 331 
(1984). 
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a different process for dismissing the claims, not waived the statute of limitations, and 


not created new rules for attorney’s fees.  Even if it were well within DWC’s discretion to 


create the medical monitoring settlement policies, using that discretion in a way that 


causes financial harm to the State and its pension funds and that relieves insurers of their 


financial obligations is wasteful and inadvisable.  Creating such policies in contravention 


of existing statutes is especially problematic. 


B. The Continuing Medical Monitoring Policy Eliminates the 
Financial Incentive for Injured Employees to Pursue a Workers’ 
Compensation Judgment When They Receive an ADP 


 
Workers’ compensation proceedings are adversarial in nature.  Petitioners in those 


proceedings seek to maximize their workers’ compensation benefits and respondents are 


permitted to dispute petitioners’ claims and argue for a lower amount or shorter duration 


of benefits.  Attorneys for petitioners have an incentive to advocate for their clients to 


receive benefits because their fees are based on the amount of the award their clients 


receive.  Attorneys may receive up to 20 percent of a judgment amount, with the fees 


normally being paid in part out of the funds due the petitioner and in part by the 


respondent. 


 The incentive for a petitioner to maximize workers’ compensation benefits 


disappears when the petitioner receives an ADP because any workers’ compensation 


award will reduce the ADP dollar-for-dollar up to the amount of the award.  A workers’ 


compensation petitioner who has received an ADP cannot receive additional funds from 


a workers’ compensation insurance provider without receiving reduced pension 


payments, which means there is no net benefit available to the petitioner.   


 A workers’ compensation attorney representing an employee who has received an 


ADP may still pursue the petitioner’s claim, and possibly receive a higher attorney’s fee.  
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Our investigation revealed that at times this happens, either because a judge refuses to 


implement DWC’s medical monitoring and coverage settlement policies or because the 


petitioner declines the settlement.  When that occurs, the funds the petitioner receives 


are offset dollar-for-dollar by a reduction in the ADP payment, and a windfall to the 


insurance provider is avoided. 


   DPB, which on behalf of the pension funds has a substantial financial interest in 


what occurs in workers’ compensation proceedings initiated by recipients of ADPs, has 


not taken measures to prevent DWC’s medical monitoring and coverage policies from 


undermining DPB’s interests.  DPB, for instance, has not adopted regulations that address 


how its interests will be protected when a petitioner receives an ADP, which is especially 


important given that its interests are not represented in workers’ compensation 


proceedings.  Under the current system, the petitioner, a person who has no fiduciary 


obligation to the pension funds and no direct personal incentive to protect those funds, 


possesses the exclusive ability, in nearly all instances, to decide whether the pension funds 


do or do not receive an offset worth potentially hundreds of thousands of dollars.   


 DWC could change or eliminate its medical monitoring and coverage policies, and 


it is noteworthy that some DWC judges do decline to follow those policies.  When judges 


take that approach, workers’ compensation insurance providers must pay petitioners in 


the normal course, and DPB in turn recognizes an offset that financially benefits the 


pension funds.  This suggests that it is possible, as discussed further in this report, for 


DWC and DPB to fulfill their purposes within state government without harming the 


other entity’s interests and without creating windfalls for insurance providers.   
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C. DWC’s Medical Monitoring and Coverage Policies Shift 
Substantial Financial Obligations to the State and its Pensions 
Funds That Otherwise Would be Paid by Insurance Providers 


 
OSC’s investigation found that DWC judges regularly approve medical monitoring 


settlements that result in workers’ compensation petitioners receiving both an ADP and 


medical benefits beyond the two-year statute of limitations. 


From 2016 to 2019, the boards of the pension funds approved 728 ADPs and, of 


those, at least 114 ADP applicants also entered into medical monitoring settlements.  


DPB’s records may not include all of the employees who entered into medical monitoring 


settlements because a total of 446 ADP applications were open at the time of our 


investigation.     


Without evaluating each claim for workers’ compensation that led to a settlement 


involving continuing medical coverage, it is not possible to calculate reliably how much 


the State and the pension funds have lost as a result of the 114 or more medical monitoring 


settlements.  DPB staff contend that the cost has been significant, but did not have an 


estimate of the total amount.   


In view of the nature of the injuries that provide a basis for an ADP (permanent 


and total disability as a result of a traumatic force), it is likely that workers’ compensation 


insurance providers have greater potential financial obligations in these matters 


compared to ordinary disability pensions or incidents that do not lead to the receipt of a 


disability pension.  It is also noteworthy that we have reviewed settlement documents in 


which employees who were seriously injured and demonstrated they were permanently 


disabled could have sought and presumably would have been awarded hundreds of 


thousands of dollars in workers’ compensation, which would have reduced the funds paid 


out by the pension funds dollar-for-dollar.   
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In the absence of reliable data regarding how much workers’ compensation 


insurers avoided paying to injured employees, it is not possible to project how much has 


been lost since 2006, when the first medical monitoring memorandum was issued.  It is 


clear though that the medical monitoring settlements are causing financial harm to the 


pension funds and have exacerbated the underfunded status of the pension funds.   


D. DWC and DPB Do Not Adequately Cooperate to Protect the 
State’s and Pension Funds’ Financial Interests 


 
OSC’s investigation revealed that DWC and DPB do not effectively work together 


to advance the State’s interests.  The agencies do not periodically conform their policies 


to ensure that the State’s financial interests are protected, do not share databases, and do 


not have effective protocols for communicating regarding pension offsets.   


This siloed arrangement is not appropriate given that the two divisions have long-


established and overlapping missions involving compensation to injured workers.  


Although they are in different agencies and operate under different statutes, both offices 


are responsible for complying with clear legislative mandates involving the avoidance of 


double recoveries for work-related injuries.  In order to be effective in carrying out their 


responsibilities, DWC and DPB must share information about pension offsets.    


Two examples revealed through our investigation demonstrate what appears to be 


an absence of coordination and cooperation.  The 2006 and 2011 memoranda that 


establish DWC’s medical monitoring and coverage policies both suggest that DPB was 


involved in the development of the policies.  The 2006 memorandum says that it was 


prepared “[i]n consultation with the New Jersey Division of Pension and Benefits, which 


has reviewed this memorandum for consistency with Pension and Benefits policies.”  The 


2011 memorandum states that it was prepared “[i]n consultation with other agencies.”  







 
 


19 
 


DPB staff, though, disclaims any involvement in, or endorsement of, the memoranda that 


form the basis of DWC’s policies. 


It also appears that DWC and DPB do not have effective systems or policies in place 


to facilitate communication regarding pension offsets.  The 2006 memorandum provided 


by DWC directs petitioners to advise DPB regarding the petitioner’s receipt of workers’ 


compensation benefits if there is a monetary judgment or settlement.  This places the 


obligation to communicate information from one agency to another agency on an injured 


employee whose financial interests could actually be harmed by DPB being in possession 


of that information.  If a medical monitoring settlement is reached, the memorandum is 


silent on who is responsible for notifying DPB.  Different judges appear to handle the issue 


in different ways, and there are some indications judges expect both a petitioner’s and an 


insurance provider’s lawyers to notify DPB.  Not surprisingly, DPB has trouble obtaining 


information regarding pension offsets.  DPB staff must spend time calling private 


attorneys in an attempt to obtain information that is in the possession of DWC.  DPB’s 


ability to close ADP files is substantially hampered by its inability to easily access 


information in the possession of DWC.    


In view of the financial impact noted here, DWC and DPB should collaborate to 


develop policies that are subject to rulemaking and memorialized in regulations to 


provide maximum protection to the pension funds.   


E. DWC’s Approach to Settling Workers’ Compensation Claims 
Brought by Public Employees Who Also Apply for an ADP 
Appears to Undermine the State’s Policy on Double Recoveries 


 
In addition to causing financial harm to the State and its pension funds, DWC’s 


medical monitoring and coverage policies are problematic because they undermine New 


Jersey’s decades-old policy of avoiding double recoveries.  The longstanding prohibition 
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on the receipt of both workers’ compensation and an ADP that together result in a double 


recovery is intended to protect public funds while ensuring that injured employees are 


adequately compensated.  The New Jersey courts have not ruled on whether the receipt 


of an ADP, plus something of value, such as continuing medical benefits for life, 


constitutes a double recovery.  The reasoning underlying the court decisions on this issue 


though suggests that DWC’s policies permit double recoveries in violation of the law.   


Our review of medical monitoring settlement agreements indicates that public 


employees accept medical monitoring and coverage as a way to avoid a pension offset and 


without a factual basis demonstrating such benefits are appropriate.  One workers’ 


compensation claimant indicated in a sworn statement that he had “applied for and was 


granted an Accidental Disability Pension” and understood “that any award of permanent 


disability that is granted to [him] through the workers' compensation court for my work 


injury would result in a dollar for dollar offset.”  With nothing more to gain through 


workers’ compensation, the employee reported that “[t]herefore, rather than receiving an 


award of permanent disability, the [public employer] has agreed to provide [the 


employee] with ongoing medical benefits.”  This illustrates how a decision that provides 


a windfall to insurers and financially harms the pension funds also results in a double 


recovery.   


In such a circumstance, the prohibition against double recoveries would seem to 


apply with equal force to the combination of disability pension benefits and lifetime 


medical monitoring and coverage benefits.  In the State’s brief in Rosales, the Attorney 


General argued that “[t]here is to be no double recovery, and there is to be none 


particularly in the case of a public entity because such entities, by their nature, are to be 


financially protected to the end that they might serve the public well and at the least 
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possible cost.”13  Going forward, as DWC and DPB establish policies, they should be 


guided by this sentiment, which is grounded in decades of jurisprudence and repeated 


expressions of legislative intent.  


V. CONCLUSION AND RECOMMENDATIONS  
 


This report identifies a set of policies created and implemented by DWC that cause 


unnecessary financial harm to the State and the pension funds. This financial harm can 


be avoided in the future if DWC and DPB implement changes that ensure the pension 


funds benefit from the offsets required by law when a workers’ compensation petitioner 


petitions for both an ADP and workers’ compensation.  The two agencies should take 


whatever steps are necessary, in accordance with applicable law, to prevent medical 


monitoring settlements from causing further financial harm to the State of New Jersey 


and its pension funds.  


Pursuant to N.J.S.A. 52:15B-15 and N.J.S.A. 52:15C-11(a), OSC therefore 


recommends the following corrective actions be taken by DWC and DPB: 


1. Rescindment by DWC of the 2006 and 2011 memoranda and any other 
documents that institute policies that encourage and facilitate medical 
monitoring and coverage settlements as a stand-alone form of workers’ 
compensation benefit.  The current policies should be replaced with interim 
instructions that direct DWC judges to proceed in the normal course with 
claims brought by employees who have applied for or received ADPs.  DWC 
should be clear that the adjudication of workers’ compensation claims brought 
by applicants for or approved recipients of ADPs must result in a monetary 
judgment, a settlement based on weeks of benefits, or a Section 20 settlement 
in order for the attorney to receive attorney’s fees, unless other considerations 
not involving the policies that are the subject of this report indicate a different 
approach is appropriate.  This recommendation does not apply to workers’ 
compensation cases involving occupational disease and continued medical 
monitoring in which the facts justify such relief and in which medical 
monitoring and coverage is not used simply to avoid a pension offset.  


 


 
13  See Respondent-Appellant’s Brief, Rosales, p. 40.  
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2. Adoption of regulations by DWC, in coordination with DPB, that prevent 
windfalls to workers’ compensation insurance providers and that protect the 
State’s and the pension funds’ interests at the intersection of workers’ 
compensation and disability pensions, including through the efficient 
facilitation of pension offsets, as contemplated by applicable laws.  To 
accomplish this, DWC and DPB should ensure that a workers’ compensation 
petitioner and the petitioner’s attorney possess a sufficient incentive or a 
mandate to pursue a workers’ compensation recovery.  DPB could require that 
pending workers’ compensation proceedings either be completed, or at 
minimum that the amount workers’ compensation benefits be fairly projected, 
with an appropriate review by a DWC judge, prior to awarding an ADP.  
Following the conclusion of the workers’ compensation proceeding, DWC and 
DPB should coordinate to ensure that the appropriate pension offset was 
implemented by DPB.   


 
3. Adoption of regulations by DPB, in coordination with DWC, that protect the 


State’s and the pension funds’ interests at the intersection of workers’ 
compensation and disability pensions, including through the efficient 
facilitation of pension offsets, as contemplated by applicable laws.  


 
4. Execution of a memorandum of understanding between DWC and DPB that 


facilitates information sharing between the agencies regarding pension offsets 
and any other matters that relate to the State’s prohibition of double recoveries. 
 


The Department of Labor and DPB provided comments in response to the above 


recommendations.  The Department of Labor, on behalf of itself and DWC, agreed to 


implement Recommendation 1, stating that “[t]he Director/Chief Judge of the DWC will 


issue a memorandum that is consistent with this recommendation,” thereby rescinding 


the 2006 and 2011 memoranda.  The Department of Labor likewise agreed with 


Recommendations 2 through 4, stating that the Department and DWC would work 


toward the adoption of regulations with DPB and a memorandum of understanding as 


necessary to protect the State’s pension funds and prevent windfalls to insurance carriers, 


consistent with OSC’s findings and recommendations. 


DPB agreed with OSC’s findings, but contended that legislation may be needed to 


implement OSC’s recommendations.  DPB did not identify any limitations on its statutory 


authority or in the laws creating the pension funds that prevent DPB from implementing 
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the recommendations in this report.  DPB correctly noted that under Conklin v. East 


Orange, 73 N.J. 198, 204 (1977), an injured employee may seek "the more advantageous 


of the benefits payable under the respective statutory provisions."  The opportunity to 


pursue the “more advantageous” benefits is not undermined by the effective 


administration of pension offsets and the avoidance of double recoveries.  Indeed, 


Conklin also states that “[t]he statutory purpose is to allow the employee the more 


advantageous of the respective benefits, but to require the off-set heretofore mentioned 


in order to avoid double  recovery for the same disability.”  These concepts are 


reconcilable.  Employees may continue to pursue “more advantageous” benefits while 


DPB implements rules that avoid double recoveries and set reasonable expectations 


regarding pension offsets.   


No law prohibits DPB or DWC from using their discretion in ways that achieve 


their respective statutory goals, prevent double recoveries, and ensure pension offsets are 


fairly applied.  The precise ways in which the agencies seek to accomplish these goals 


should take into account their other statutory obligations and their expertise while 


avoiding and discouraging any outcomes that cause unnecessary financial harm to the 


pension funds.   


There may be very limited instances in which an injured employee does not 


petition for workers’ compensation benefits prior to or while seeking an ADP.  DPB notes 


that no law requires an injured employee seeking an ADP to petition for workers’ 


compensation; that “every applicant for accidental disability has a basis to file a Workers’ 


Compensation Claim Petition”; and that the standard for receiving workers’ 


compensation benefits is “much lower.”  In view of those facts, the Legislature could 


further protect the pension funds and require insurers to pay for risks they assumed by 
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requiring an employee to petition for workers’ compensation as a condition of receiving 


an ADP.   This approach would prevent pension funds in all instances from being used 


prematurely to compensate injured employees who have not exhausted their workers’ 


compensation benefits.  Although such legislation would strengthen DPB’s ability to 


protect pension funds, it does not appear that legislation is needed to empower DPB to 


adopt rules that protect the pension funds in the vast majority of cases.   
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is receiving an ADP

which eliminates the employer from making partial total or total disability
payments. Based on the

the strict reading of the statute, it was Pensions, not the employer, who was
entitled to the offset

unlike Ordinary Disability Pensions where the employer took the offset. 
However, this method

was both encourage and endorsed by the Division of Workers’ Compensation.

 

This will result in significant increased costs to municipalities who can no longer
enter into Medical Monitoring

Orders. The directive takes immediate effect.   The judges are no longer permitted
to adjourn these matters

pending an ADP decision since the employer no longer has the option of entering
into this type of arrangement.

 

We welcome the opportunity to discuss how to deal with this new reality at your
convenience.

 

Randolph Brause

Joe DeFazio

Steve Leitner

John Tort

Leitner Tort DeFazio & Brause P.C.

244 Fernwood Avenue

Edison, New Jersey 08837

Tel:  732-417-9700

Fax: 732-417-9156

xxxxxxx@xxxxxxxx.xxx

 

mailto:xxxxxxx@xxxxxxxx.xxx


-- 

Vin Gopal
Follow me on twitter @vingopal
Follow me on Facebook @ https://www.facebook.com/senatorgopal/

________

Vin Gopal is inviting you to a scheduled Zoom meeting. Join Zoom Meeting 
https://zoom.us/j/95908202239 Meeting ID: 959 0820 2239 One tap mobile 
+19292056099,,95908202239# US (New York) +13017158592,,95908202239# US 
(Washington DC) Dial by your location +1 929 205 6099 US (New York) +1 301 715 
8592 US (Washington DC) +1 312 626 6799 US (Chicago) +1 669 900 6833 US (San 
Jose) +1 253 215 8782 US (Tacoma) +1 346 248 7799 US (Houston) Meeting ID: 959 
0820 2239 Find your local number: https://zoom.us/u/a0Qx8O3fA

https://protect-us.mimecast.com/s/-jvBCVO9MvIE5n2HGTgpq?domain=facebook.com/
https://protect-us.mimecast.com/s/xSyXCXDROQfgqP4iDHDuB?domain=google.com
https://protect-us.mimecast.com/s/b9YPCZ6RQ8twDq7SxSp5w?domain=google.com





MEMORANDUM 
February 4, 2021


To:           All Judges of Compensation and Members of the Bar

               

From:	 Russell Wojtenko, Jr., Director and Chief Judge


Subject:	 Accidental Disability Pensions & Medical Monitoring Settlements

————————————————————


Effective immediately, the N.J. Division of Workers’ Compensation shall eliminate its 
Accidental Disability Pensions and Medical Monitoring and Coverage Policy, as set forth in 
former Director and Chief Judge Peter J. Calderone’s November 16, 2006 Memorandum to 
all judges and attorneys, titled “Public Employee Pension Issues Affecting Workers’ 
Compensation Awards”, and August 25, 2011 Memorandum to all judges and attorneys, 
titled “Accidental Disability Orders”.


The aforementioned Memorandums of November 16, 2006 and August 25, 2011 are 
hereby rescinded.


The N.J. Division of Workers’ Compensation shall discourage medical monitoring and 
coverage settlements as a stand-alone form of workers’ compensation benefit for public 
employees who receive an accidental disability pension and will not approve such 
settlements if proposed by the parties.


All Judges of Compensation shall proceed in the normal course with all claim petitions 
brought by Petitioners who have applied for, or received, an Accidental Disability Pension in 
accordance with New Jersey’s Workers’ Compensation Statute, as well as any applicable 
provision of the N.J. Administrative Code, and appropriate case law.  


In addition, no claims before the N.J. Division of Workers’ Compensation will be adjourned 
for the N.J. Department of Pension’s final determination of a petitioner’s eligibility for an 
accidental disability pension.







MEMORANDUM  
Accidental Disability Pensions & Medical Monitoring Settlements 
February 4, 2021

Page 2 of 2


In accordance with N.J. Division of Pensions and Benefits’ Fact Sheet #45, titled “Workers’ 
Compensation” published in February 2014, either the Workers’ Compensation Petitioner, 
who has applied for, or received, an Accidental Disability Pension, or the Respondent, shall 
immediately notify the N.J. Division of Pensions and Benefits that a Workers’ 
Compensation claim is pending in the N.J. Division of Workers’ Compensation before a 
Judge of Compensation shall adjudicate a workers’ compensation claim.


The adjudication of all workers’ compensation claims brought by Petitioners for or approved 
recipients of Accidental Disability Pensions shall result in either: 1) a monetary judgment 
after trial, 2) a fair and just Section 22 settlement based on weeks of benefits, 3) a fair and 
just lump sum monetary Section 20 settlement due to jurisdictional, liability, or casualty 
grounds, or 4) dismissal of the Petitioner’s claim for failure to meet the burden after trial.


Furthermore, in accordance with N.J. Division of Pensions and Benefits’ Fact Sheet #45, 
upon granting of a judgement, settlement award, or dismissal by a judge of compensation, 
the Petitioner shall immediately send a copy of same to the N.J. Division of Pensions and 
Benefits.


This Memorandum shall not apply to workers’ compensation cases involving occupational 
disease and continued medical monitoring.


Russell Wojtenko, Jr.

Director and Chief Judge of Compensation

Department of Labor and Workforce Development 

N.J. Division of Workers’ Compensation 
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