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U.S. Department of Justice

United States Attorney
District of New Jersey
Civil Division

PAUL J, FISHMAN : 970 Broud Streef, Swite 700 main: {973) 645-2700

UNITED STATES ATTORNEY : Newark, NJ 07102 - direct: (973) 645-3141

Mickael E. Campion
Assiztant United States Allorney
- Chief, Crvil Righis

Je: (973) 297-2016

February 8, 2017

J effrey Harty ‘
51 Washington Street
Morristown, New Jersey 07963

Re: Complamt against the TTanover Township Police Depart., the Morris

BRSSO

County Prosecutor’s Offices. Blanch Harty and the State of New Jersey -

Dear Mr. Harty:

Thank you for your correspondence dated January 20, 2017 regarding the
above-reference matter. This Office welcomes and appreciates information from the
public about their experiences with law enforcemerit. However, while the Civil
Division of this Office may investizgate institutional patterﬁs and practices regarding
law enforcement misconduct, the Civil Division of this Office does not have authority

T ]

to represent jndividuals or seek remedics i individual cases. Therefore, we have

pU L L

forwarded your complaint t0 offices where your information may be applicable. Those
offices may contact you for further information should they chose to do so. This

procedure is not an expression o opinion of the me

provided.

You may wish io consult a private attorney to

rits of the information that you

determine whether any redress

can be achieved through the legal process in the nature of a private civil action. For
assistance finding an atborney that epecializes 10 the areas of your concern, you may

contact the New Jersey Staie Bar referral gervice for

Morris County at 973-267-5882. .



_ Please be advised that your letter or complaint to this Office has no effect
on any siatute of limitations that might apply to your claim. By sending a
letter or filing a letter o complaint with this Office, you have not commenced

a lawsuit or a legal or administrative proceeding,. and this Office has not

1tlated a 1&WSU.1t or a proceedmg o1 your behalf.

PAUL J. FISHMAN
Umted States Attorney

: ) - /‘//P e /}, "z/ e e s

i (Vi)
MICHAEY, H. CAMPION | |
Agsistant United States Attorney

| | Chief, Civil Rights Unit




of identification an

2(:25-24. Domestic violence offense reports

who responds o @ domestic

" Tt shall be the duty of a law enforcement officer
<. All information contained in
propriate cotirity bureat

violence call to complete a )

the domestic violence offense report shall be forwarded to the ap

d to the State pureau of records and identification in the Division of
| .o Safety. A copy of the domestic

the Department of Law 7
eport shall be forwarded 10 the municipal court ahere the offense was
the case has been transferred to the Superior Court. ' '

ffonse report shall be on a form prescﬁbed‘ by the
f records and identification which shall inctude, but 1ot

Qtate Police in
violence offense r
committed unless

b. The domestic violence ©

supervisor of the State burea ©
be limited to, the following information:

(1) The relationship of the parties;

(2) The sex of thepartiés; '

(3) The time and da;tel of the incident; »
stigated;

f domestic vidlence calls inve
alleged act of domestic V101

(4 Thé number ©
(5) Whether childien were involved, or whether the ence
had been committed in the presence of children; ‘

(6) The type and extent of abuse;

er and typé of weapons involved;

(7) The numb
" (8) The action taken

by the Jaw enforéemenﬁ officer; _
)] The existence of any prior court orders jsgued pursuant to this act conceming the

parties;

(10) The
violence restraining order;

number of domestic violence calls alleging 2 violation of a domestic

~ (11) The number of arrests for a violation of a domestic violence ordes; and

other data that may be
ading to the alleged incident

¢. Tt shall be the duty of the Sup erintendent 0
and Communications 0 the

the Division of Systems
Safety to compile and report anpually to the Governor,
Council on DomestiQ'Violence on the tabulated data fr

reports, classified by county. :

aecessary for 2 complete analysis of all

(12) Any
of domestic violence.

circumstances le

with the assistance of
Department of Law and Public
the Legislature and the Advisory
om the domestic violence offense

f the State Police



vislence in America

. Crime victims in cities get shorted b

Tom Moran
tmoran@starledger.com

Seven days afier the man
returned home from prison,
he was siiting on his porch
on South 8th Street in Newark playing cards
when a guniman came and shot him dead.

The police arrived in minuies, asked their
questions and set off to hunt dows the killer.
The ambulance crew came and carried away
the body, The yellow tape marking the crime
scena was cut down and removed,

That was it, move on, folks. These things

happen. .

But it wasn’t over, net by along shot.
1.aKeeshs Bure had seen this before, many
times, and she kuew that the violence was
only the start of this story. S0 with asmall
group of volunteers who tush to these
scenes, she stayad behind to help.

She staried by getting 2 mop and clean-
ing up the blood.

“We just couldm’tlet it stay there,” she
said. “They took the body, they took down
mpmﬁmmmudﬁﬂwﬂlmmﬂpmﬁooa U.momsmmﬁ

was in a private residence. And you don’t
sust leave the biood there. You don’t leave
the blood.”

n the United States, we spend a for-
tune catching criminals and holding them
behind bars. And we spend pennies helping
the victims cope with the carnage. Espe-
cially when those victime are poor, and
black, and powelless.

The blood is the least of it. Every shoot-
ing leaves behind a shattere i family, often

SEE MORAN, B4 Dr. Stephante Bonne, University Host
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ping with lost Incoms, and often adyift

nen it comes to dealing with police, funer-

5 ot getting access to the little heipthe

wernment does provids, such as burial

sts.

The worst of it, perhaps, is the damage
i =

L

fae7 love, Who aie ferrifed,
elp coping with the trauma.

urt” says Al Tariq Best,
ho founded avoluntesy

rams for Kids in Newark’s Cenreal Wazrd,

s hard as 2n aduli, 5o imagine what that’s

| ke for achild”

! (e shooting, ha says, can start A cyale

Ard, LN
s

| fyinlence when univeated tranma GOS3 its

(PRARERERE S vt vy

5 I v, “Thentheyislig
ogition to do something stupid, Hurt pec-
1e hust.”
TOERAL FELY ‘

Congress, faced with testimony like this
- seross the conniry, decided in 2005

5 dramnatically beel up programs o help
e victims, guadrpling funding that
oes to siates through the Victims of Crime
ct, known as VOCA.

Somme states have used that bounty with
nergy and creativity, astablishing trauma
enters i poor neighborboo ds, posting
ocial workers athospitals to intervene after
hootings and stabbings, sending ouireach
rovkers to inner cities to form alliances
rith people like Eure, who helped found the
fewark Anti-Viotence Coalition. .

Thai was a chance to tarn this around,

- start on & more sensible answer (o crime,
newith'somebalance.. . - H .

~ And this is where the story tutns from
cagic to ipfuriating: The Christie mmjrﬁwm- -
rarion has blown this one, too. . | ‘ ‘
The state Attorney General’s Office is .

_ sing sbout one-third the money atlocal
rosecutdis offices to offset costs related 1o

el

U v S LSRR

[L F R

INTO “THRISCERLALIEULD  chlUtlizio Lizuy s
to discuss. - :

Of the $59 million the state received in
thar 2015 money surge, only $21 miltien is
sent to the commuanity groups that actually
dsal with crirne victims,

And it gets worse. Christie’s crew 2130
closed off all new applications this year.

s easier 1o just fund the same groups that
have always received MONEY.

“Thar’s idiculous,” says Sandra
MieGowan, who ran the program for several
years starting in 2004 “Thats something 1
refused to do.
| =gowhat i iTs too much work? That's
what we'ss here for. They absolutely haveio
be ot in the community logking for these
Eras5-TO0Ls groups. There is no guestion

apout that”
Atrorney General Christopher Porrinog
cofased to discuss she program, as did Phoe-

A B
nizx Sraith, who handles the day-to-dey
78 they wor't offer an explanation, 1 itk
hey ayslazy, OF (LY dom't glve a damnn, 0F

]

i Newark, you could
ciari at University Flospital. It emergency
room treats roughly 1,0CU cases of “inter-
personal violence” each year — shootings,
stabbings and assailis,

¥ you want to engage with czimes VicHms
rf s

No one in the Christie adgminisiration has

picked up the phoneto call, even afterthe
surge in new federal MONEY. And when an
RR surgeon in the hospital floated a prom-
ising idea to help this year, she got the same
answer as the community groups: No 16w
applicants need apply.

“e do a Jot of treat-and-release, dirsctly
from the ER, and we don’t really offer any
Kind of assistance or support,” saysthe sur-
geor), Dr. Stephanie Bonne. .

Her goal is to start a “violence interrip-
tion program” modeled on successes in
other staies, in partnership with Mayor Ras
Baraks’s administiation. . .

Many of her patients, she says, aie caught
in rivalries that make them victims one day
and perpetsators the next. The idea isto get

PR TR

. . whatever is needed.

“1v's frmstrating,” she says. “When the
victims of viclence are unable to access fed-
eral funds earmarked for them, it victimizes
them a second time.

“The pecple who ate really affecied av
slso the family members, or the younges
siblings who see this. You're creating a pet-
petual provlern.” .

Dyt aside all sentiment and hink about

a

“ve've had patients who are in the hos-

into the millions.”
Dravent one shooting and you might fand
robuat program at the hospltal for yeats.

Andyou coald help Hurs and Best puild that
syatna cenier they dream abouL 0¥ Kidsin

ESTIGATRIG

The Christie’s administzaiion s neglent

is stariing 1o drgw aitention, a8 it works o
disperse an even largsy B51 million faderal
stlotment for NEXT Yo

fias vecetved complaings from Cotl Crcckkiw)

groups and legislators, will visit Trenten in
Aprilto review the progeam. The Christie
administration said the DOJ visit is routine
and had no comment on Vitaig's plans.

A ¥ey concern aboui the pause in taking
new applications 13 that not enough monsy
is getting to the victims of street viclence In
cities, most of them people of coloL.

Groups working on domesiic violence

- and sexual assault were better organized
. historically, and able to capiure alarger

share of the grant inmoney.
“IWe have programs in all 21 countics,
and all or most of them receive federal Got-

Tars.” says Nicole Morella, director of pub-

tic policy at the Coalition 10 End Domestic

Viclence: “Both domestic violence and sex- .
nal assauti groups had more Jead time, and

staried advocacy in the 705 and '80s”
Victims of street crime are Kicking into

gear now and finding that the doorhas

bean slarnmed shut, freezing the inequity

ital for ayeay,” Ronne says. - [hal Tuns el

TUNAS, IS SayD, £alsu vriesd v == oy
apply, they told us they had closed it”

FOLLOW THE MOMEY

Rich Pompelio, former chairman of the
siaie’s Victims of Crime Compensation
Toard, said there is an imbalance taday,

and the answer is io stop sending so much
monsay 1o prosecyiors’ offices, 80 fhat ail
victims can get more help.
“To me, dirsct services is what the
(VOCA) Actisall ghout,” he says.

To fizthis, the firsi step hastobean andit
of hew the exisiing money is spent and

)

whai ontreach is done, if any. The Christie

adminigivation, as always, is being secie-
e,

I

Fligabeth Rusbman, an organizer with
Mew Jersey Crime SUIvivors, 8 nONPIoit
T T

crganization aimad b refprming all this,
o0k Bure and Best and 01NEY8 102 mesting
ot the Artorney General’s Gifice 10 discuss

T 2 e

nis.

<

Other siates are bringin
cants, dolng onreach and ve
ihe peopie most impacied by
being served,” she says. i
this, so they re encouragin

i)

move, Cther siates did, But Mew Jessey just
sai Phere and gave money to the same Peo-
ple they've been giving 10 in a two-year

grant.”

This has to change. I the Central Ward,
Rest is going ahead Ay puilding out gpacs
10 honge a trauma center, and getting train-
tng om'how to tum it. TIe needs money o
build, to hire therapists, to create 8 space
where locals can feel safe and tend their
wounds. Eure has similar ambitions.

" “[fthey just had a safe place to come and
cry,” shesaid, “Twanta place where We ¢an
tell them to not retaliate, to tell police what
vou know. I had a ptace, they’d come o
stay wntil they figure things out”

My guiess is that she'll get that someday,
as will the others doing this wotk. These
pecple ars saints, rushing toward the chacs
the rest of us run from. ,

The pity is that they are not gettin )
help now. And for that, you can once again
thank the absentee leadership of Gov. Chris .



o NEW JERSEY STATE CONSTITUTION 1947 (UPDATED
— THROUGH AMENDMENTS ADOPTED IR NOVEMBER, 2005)

¥
3
b
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A Constitntion agreed upon by the delegates of the people of New Jersey, 11 Conventibn, begun at
Rutgers University, the State University of New Jersey, in New Brunswick, on the twelfth day of
June, ;and continued to the tenth day of September, in the year of our Tord one thousand nine himdred
and forty-seven. | | :

We, the people of the State of New Jersey, grateful to Almighty God for the civil and religious

liberty which He hath so long permitied us to enjoy, ond looking to Him for a biessing upon our

endesivors 1o seCure and transmit the same ynimpaired fo succeeding generatidns,' do ordain and

establ‘;ish this Constitution.

j ARTICLE T

! RIGHTS AND PRIVILEGES
1. Al persons are by nature free and independent, and have Qeﬂéin natural and unalienable rights,
among which are those of enjoying and defending life and 1iberty, of acquiring, POSSESSITLE, and
protedting property, and of pursuing and obtaining safety and happiness. ' -

ower is inherent in the people. Government is instituted for the prot‘ection,‘ -

: 2. a Allpolitical p
‘ securi;ty, and benefit of the people, and they have the right at all times t0 alter or reform the same,

Tl whenéver the public good may require it.

ik ' b.. ?he people regerve unto themselves the power to recall, after at least one year of service, any
_elected official in this State OF representing this State in the United States CONBLess. The Legislature
ide for such recall elections. Any such laws shall inchude a provision that 2

shall énact laws to provi ‘
recallielaction shall be held upon petition of at least 25% of the registered voters in the electoral
nstitutional amendmen

distridt of the official sought to be recalled. If legislation to implentent this c0
13 notﬁ%enacted within one year of the adoption of the amendment, the Secretary of State shall, by
reguldtion, implerent the constitutional amendment, except that regulations adopted by the Secretar
of State shall be superseded b :

v any subsequent Jegislation consistent with this constitutional
amendment governing recall-elections. The guffic

‘ iency of any statement of reasons or grounds
procethurally required shall be a political rather than a judicial question. o
3. No person shall be deprived of the inestimable privilege of worshipping Almighty Godina
mannér agreeable to the dictates of his own conscience; nor under any pretense whatever be '
compelled to attend any place of wotship contrary to hig faith and judgment; BOY ghall any person be
obligéd to pay tithes, taxes, or other rates for building or repairing any church. ot ohur'chas,‘iplace or
' place$ of worship, or for the maintenance of any minisier or ministry, contrary 0 what he believes t

be right or has deliberately and voluntarily engaged to perform.

4, Thereshall be no establishment of one religious sect in preference o ariother; no religions or

racialitest shall be required as 2 qualification for any office or public trust.



" gpecch or of the press. In all pro

' publié danger.

' deathpenalty on a person convicted of purposely OT knowing

' contract, unless in cases of fraud; nor shall any person be fmpr

be eny oyment of any civil or militacy right, nor he discriminated

5. No person chall be denjed € |
against in the exercise of any civil or military right, nor he segregated n e militia or in the pu’blio. .

schools, because of religious principles, 1ace, color, ancestry Of national origin.

6. Tvery person may freely speak, Writé and publish his sentiments on all subjects, being "

‘:fespoi_isible for the abuse of that right. No law shall be passed 10 restrain or abridge the liberty. of -
gecutions of indictments for Tibel, the truth may be given in evidence

to theijury; and if it shall appear to the jury that the matter charged as libelous is true, and was

published with good motives and for justifiable ends, the party hall be acquitted; and the jury shall

have the right to determine the law and the fact.

7. The riglﬁt of the people t0 be secure in their persons, houses, papers, and effects, against

unreasonable searches and se17uTes, shall not be violated; and no warrant shall issue excepl Wpon

pmba'ble cause, supported by oath or affirmation, and particularly describing the place to be searched

and fhe papers and things 1 be seized.

% No person shall be held to answer for a criminal offense, unless on the presentment OF

indictment of a grand jury, except in cases of jmpeachment, O i1 cases NOw proseouted without -

indictment, or arising in the army or Davy or in the miilitia, when ip actnal service in tme of war or

9. The right of irial by Jury shall remain inviolate; but the Legislature may authorize the trial of

¢ivil causes Dy a jury of six persons. The Legislature may provide that in any civil cause a verdict

may be rendered by not less than five-sizths of the jury. The Legislature may authorize the irial of the

issue Of mental incompetency without a jury.

osecutions the scensed shall have the right to a sp eedy and public trial by an

10, In all criminal pr
impartial jury; 10 be informed of the nature and cause of the accusation; 10 be confronted with the
in his favor; and to have

witnesses against bim; to have compulsory process for obtaining witnesses
the assistance of counsel in his defense. '

11. Nlo person shall, after aoquittaL be tried for the same offense. All persons shall, before "
ces when the proof is evident ot

conviction, be vailable by sufficient cureties, except for capital offen:

- presuinption great.

19. Excessive bail shall not be required, excessive fines shall not be imposed, and cruel and

hall pot be inflicted. It shall not be cruel and unueal punishment o impose t
1y causing death or purposely.or
hodily injury resulting in death who committed the homicidal act by his
d the corumission of the offense by payment or prom

unusual 1)1'1111511111611’53 8

Knowingly causing serious
own condnct or who as an accomplice procute
of payment of anything of pecuniary value.

risoned for debt n any action, or on any judgment founded upon-

12, Wo person shall be 1mp
i8 oned for a militia fine @ time of

peace.



14. The privilege of the writ of habeas corpus shall not be sﬁspandad, anless in case of vébellion or -

| ~ invasion the public gafety may require it.
1s. :The military shall be 1 strict subordination to the civil power.
house, without the consent of the owﬁer; ‘

16. Nb soldier shall, time of peace, be quartered in any
~ hor i time of war, except in a manner prescribed by law.

gainst it, or in adhering to its

17. “Treason against the State hall consist only in levying war a
d of treasot, unless on the -

© enemies, giving them 2id and comfort. No persoi shall be convicte
testimony of two witnesses ta the same overt act, or on confession in open court.

ly to assemble together, to consuit for the common good, to make

18. The people have the right free
1enown theit opinions fo their representatives, and to petition for redress of grievances.

{0, “Persons in private employment shall have the right to organize and bargain collectively. -
Persons in public ernploymerit shall have the right to organize, present 10 and miake known to the
Qtate, or any of its political subdivisions or agencies, their grievances and proposals through

repredentalives of their own chooSing.

20, 'Private propetty shall not be taken for public use without just compensation. Tndividuals or
- private corporations shall not be authorized to take private property for public use without just

0011113‘(311sat1011 first made to the OWIeErs.

21, This enumeration of rights and privileges shall not be construed to {rnpair or deny others
retained by the people. : ‘ C
77 A victim of a crime shall be treated with fainess, compassidn and respect by the criminal
justice system. A victim of a orime shall not be denied the right to be present at public judicial -
procecdings except when, prior to completing testimony as a witness, the victim isproperly 7
sequestered in.accordance with law or the Rules Governing the Courts of the State of New Jersey. A
¢ shall be entitled to those rights and remedies as may be provided by the Legislature:

victim of a crim
For the purposes of this paragraph, nyictin of a crime" means: a) a person who hag suffered physical

or psychologicai injury or has incurred loss of or damage to personal or real property as 2 result ofa
crime or an incident involving another person op erating a mqtor vehicle while under the influence of
drugstor alcohol, and b) the spouse, parent, legal guardian, grandparent, child or sibling of the - .
decedent in the case of a criminal homicide. : ' o

ended effective January 1, 1994, paragraph 9 amended effective Decembe

Article I, paragraph 2 am
4, 1973; paragraph 12 amended effective December 3, 1992; paragraph 22 added effective December

5,1991. .

ARTICLE IT
ELECTIONS AND SUFFRAGE
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Thurgood Marshall once wrote, “aametimes hislory
‘talces things into its own hands.”

1 have learned from pegsonal experience thiat when this
happens, there is almost always a powerful human foice
involved. , :

In 1989, my wife and I joineda small grass roofs group
of homicide survivors with the intent of improving the
rights of crime victims in the criminal justice systerm.
Before we knew it we Were swept up Intca statewide quest
Lo add a new human rights amendment to the state consii-
cuation, something that had been done only oncein over a
century. A _

There wese less than a dozen of us in this growp but
each had experienced the sustice system from the inside
out. Bach knew what it was like t0 be treated ag a faceless
strapger in'ajustice process that we had previously taken
for granted. : .

Huwman pain is such a driving force, It can tead to anger
and hate but more importantly, it can fow in the didectlon
of compassion and the desire to achieve positive action,
to help others who have or will become simitarly sito-
ated. Amendingthe constitution set the bar very highbut
gnperience showed 1S that anything less woutld have itile
impact. . .

Our idea to amend the constitution was paiformiy
rejected by the powels in govemmént and criticized by the
legai scliolars and other armchair pundits who publicly
rebuked the idea as “vindictive personal feetings” and “the
outraged honox of the tribe” )

We did; however, have one ally — freshinan staie
Assemblyman Alex DeCroce, who in 1989 introduced e
amendment resolution in the state legislatuve. And we
wele oi our way. : ,

‘Bachofushad our own story about our expeiiences 10
the justice systeim. And we becaine relentless in our state-
wide quest to educate the piablic and the powers in Tren-

-{on. ‘ '

The mother of 18 year old murder victim, Amy Hoffman
was excluded from the courtroom during the Hrst tzial
of the killer in 1984 simply because her Name was placed
on the defendant’s witness lat and in the death penalty
votrial in 1990, the defense attorney again tried 10 axclude
her, labeling her as “a walking talking victim impact stafe-

‘ ment” and “so muich ermotional baggage” that was being
“milked by the prosecution.”
1990, when {resisted the county prosecutor’s sug-

der i victims' rightsas

madfomad ea

o recule of am bntemnsive statewide

non-profil netwerk of advocates, o

12 \ . ' AN
o enliehtensd and Progressive

legisladure anpdl e desizeof e
mamy judges and prosecutons 1o

. R B & ot PR, P AP
orovide equal justice to Vicians.

gestion of giving aplea bargainto the man who ldlled my
17-year-old son, TOIy, MY family and I were treated as pari-
ahs by his offica o such a degree thatthe prosecutor from. I
the adjacent cOUnty caie to oul trial with his victim advo-" T
cate to provide support and comforttous,

These and other true stories could not beignoredand
then one morning in the fal] of 1990 in a coffee shop in Mor- |
ristown, Attorney General Robert Del Tufo met withhomi- - |
cidde survivor Jim O'Brien and me and told us {liat we had
changed his and the ZOVEInot’s mind, .

On Nov., 5, 1991 over 1.2 million citizens of New Jersey ’
voted to adopt thie Victim's Rights Constitational Amend-
ment that mandates that victims be treated with fairness,
compassion and respect. : ' :

"That same year ! establishied the New Jersey Crime Vic-
tims’ Law Center as the firstpro bono legal advo,c‘acs} pro- . -
gram in the pation for victims of viclenge. Iamproudto - u
say that over the past 25 years we haveé assisted over 15,000
victims of crime at 10 co8t and we are still going strong. T

Today, New Jersey is considered a national leader invic- "
tlme’ rights ag a result of an intensive etatewide non-profit
network of advocates, an enlightened and progressive leg-
islature and the desire of many judges and prosecutors to
provide equal justice to victims. . oo

Tor me personally, thisis 2 nostalgic and emotional time. o
i often think of my partners in that smali group of homicide .
survivors who decided to help history tpkethingsintoits 7
own hands — and the result g been profound. ,

Richard D. Pompelio is founderof . e
New Jersep Crime Victims' Law Center.

1l

(LY
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Grders on Motions
21 B-cv-06779-JLL-JAD HARTY
v. HARTY et al

PROSE-PR PS3

1..S. District Court
District of New Jersey [LIVE]
Notice of Electronic Filing

The'following transaction was entered on 2/22/2017 at 2:58 PM EST and filed on
2/22/2017 | .

Case Name: HARTY v. HARTY et al
Case Number:  9:16-cv-06779-JLL-JAD
Filer: ' :

Document Number: 15

 Docket Text: _ | | S 7
ORDER Denying [8] MOTION for Re-instate case by JEFFREY M HARTY. It
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

i

' JEFFREY M. HARTY, | g Civil Action No. 16-6779 (JLL)

Plaintiff, :
V. Lo ORDER
STATE OF NEW JERSEY, et al., :

. DEfendaﬂts.

This matter havmg come before the Court on Plaintiff Jefﬁ'ey M. Harty’s motion to
remstate 1115 complamt in which Plaintiff seeles Jreconmderatlon of the dlsrmssal of his complaint
without prejudica (ECF No. 8), the Court having considered the motion and the various letters

Plaintiff submitted in support thereof (ECF Nos. 9-11, 13), and for the reasons set forth in the

accompanying opinion,

CITISon tﬁis @ "Ud day of February, 2017,

| ORDERED that the Clerk of the Court shall re-open this matter for the purposes of this

- Order only; and it is further
| ORDERED that Plaintiff’s motion seekmg reconsideration of the dismissal of his
complamt (ECF No. 8) is hereby DENIED; and it 1s further |
ORDERED that P1a1nt1ff is granted leave to file an amended qomplaint within thirty (30)

days of the date of this Order addressing the deficiencies raised in this Court’s prior screening

opinion (ECF No. 4); and it is ﬁnaily



e Court shall serve a copy of this Order 'ar_xd the .

ORDERED that the Cletk of th

accompanying Opinion upon Plaintiff by regular mail and shall CLOSE the file.

1 ‘ ' . - HomAlose L. Linares,
‘ : ‘ {ted States District Judge
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

JEFFREY M. HARTY,
: Civil Action No. 16-6779 (JLL)

Plaintiff,
v. o OPINION
STATE OF NEW JERSEY, et al.

Defendaﬁts-

| LINARES, District Judge:

Currently before the Court is Plaintiff J effrey M, Harty’s motion {0 re—instate his case irl
which Petitioner requests that this Court recon51der its order dismissing ?ms complamt as t1rne.‘
_barred and for fatlure to state a claun for rehef (ECF-No. 8) Also before the Court are the'
vatious letters Plaintiff has subzmtted in support of his recons1derat1on motion. (ECF Nos 0-11,
" 13). For the following reasons, fchis COUIT will deny Plamhﬁ’s motion for recons1derat10n, but

will permit Plaintiff tﬁirty days within which to file an amended complaint.

L BACKGROUND

In or about September 2016 Plaintiff, Jeffrey M. I—Iarty, ﬁ‘ted with this Court.a purported
complaint in which he sought to raise claims against, inter alia, h1_s former wife, several police and
shertff’s ofﬁcefs, court employees, prosecutors, and a state judge based on violations of his n'ghts.

| pursuant to 42 U.5.C. §1983. (ECF No. 1 at 17; ECF No. 1-1 at 1).. On November 10, 2016,



. this Court ontored an order and opmuon scréening that oomplamt (ECF Nos. 4.5), In that

opinion, this Court dismissed all of Plaintiff’s claims w1thout prejudice for the foilowmg reasons:

some for failure to state a claim because the complaint contained mostly conclusory allegations of

w:rongdoing, because Plamnff had failed to plead favorable termination.or an absence of probable s

cause as to hzs claims against the prosecutors and officers for malicious prosecution or retahatory .
prosocunoo; and the remainder because they had accrued more than two years before the filing of
the compldint and were therefore time barred absent some form of tolling. (ECF No. 4 at 5-10).
Because Plaintiff had not addres'sed the time bar and because his remaining oloims were disr_nissed
without prejudice, this Court specifically granted Plaintiff leave to file an amended complaint
within thirty days aodressing the issues discussed in the Court’s scfeening opinioo. (Id. at 10,
ECF No. 5). | | . |
Cn. December 9, 2016 Plaintiff, instead of ﬁlmg an amended complaint, filed with this
Coourt a motion to re-instate his case, which he has since clanﬁed was meant to be a motion for
réconsiderationrof the Court’s dismissal of his original complaint, (ECF No. 8, see also ECF No. |
9 at 1). In his motion and related letters, Plaintiff requests that this Court reconsider the dispﬂssal
of his complaint without prejudice and reinstate his orlgmal compiamt (ECF Nos. 8-1 1,7-13). In‘
support of that request, Plaintiff prov1des the Court with: copies of the text of various statufes,
judicial ethical canons, and portlons of the New Jersey State constitution; and a reiteration of :
‘ PIaintifPs ﬁostly conclusory allegations of wrongdoing by the various Defendants, most of which
 concern events that occurred between 2006 and 2013, (Id). In his fnotion for 1‘econsidoratiou,
Plaintiff does provide new allegations in support of some of his claims of excessive foree, bot these
 additional facis go to claims that this Court dismiosed as time barred, an issue Elaintiff has chosen
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old matters or to raise arguments or present evidence or allegations that could have been raised

prior to entry of the original order, and courts should only grant such a motion where the pnor
| decision “gverlooked & factual or legal issue that may alter the dlsposmon of the matter.”
Delanoy, 2015 WL 22351 03, at ¥2.

In his motion and supportmg letters, Plaintiff fails to set forth any change in intervening .
law or newly discovered evidence that was not prevmusly available to him Wthh would be :
sufficient to warrant the reconsideration of this Court’s screening opinion. Plaintiff likewise fails

“in his motion to ijrovide any argument as to what factual allegations or dispositive pomts of law
he believes the Court may have ovar!ookad in dismissing his complamt without prejudwe
Plaintiff mstead merciy reiterates hls many claims, largely in conclusory fashion, - without
addressmg the conciusory nature of his original complamt or the tlme bar issue that led to the .
d1smlssa1 of the largcst group of his claims. Although Plamtlff’ s motion and letters do provide
somIe new information regarding Ins cla1ms, a motion for reconsideration is not the proper means
~for presentm g information that was prewously available to Plaintiff that Plaintiff failed to include
" in his initial filings, nor is it a proper means by whmh a Plaintiff can amend a previous deﬁcieﬁt'
‘ﬁling. Delanoy, 20-15 WL 2935103, at *2. Nothing in Plaintiff's current motion or his

,suppo;‘tin'gj' letters iﬁFiic_ates thatrthis Court .overlooked any crucial factual or legal issues in- -

dismissing Plaintiff's oriénal complaiﬁt, nor that any miscarriage of justice occurred as a result of

| thet dismissal. As such, Plaintiff has set forth no valid basis for reconsideration, and his motion
rrnus.tberdenied. Id. |

If Plaintiff wishes to pursué his claims by clarifying his allegations, adding additionai

details to those claims that were dismissed as counclusory, or _adding allegations regarding the

4



favorable termination prong of his m'alicious prosecution claims, the correct means by which todo .
" sois not through a motion for reconsideration such as the one he filed here, but rather through the
ﬁhng of an amended complamt addresmng the deficiencies raised in this Court 8 screemng -

Opinion. Because it appears that Plaintiff may have additional factual allegatlons that he would

hke to raise before this Court, and because Plaintiﬁ'has still yet to address the most pressing bar

whmh apphes to most of his claims —the statute of limitations — this Court will once agam provide

Piamtsz leave to file an amended complamt addressmg these deﬁaenmes within thmty days.

Should Plaintiff choose to file an amended complamt, however, he should be mindfal that he |

should present all of his claims ina single, operative amended complaint; he will not be permitted

" to amend his complaint via the filing of numerous piecemeal amendments in letter form as he has |

attempted to do with his motion for reconsideration.

[1I. CONCLUSION

For the reasons stated above, Plaintiff’s motion for.reconsideration shall be DENIED.
Plaintiff is granted leave, however, to file an amended comﬁlain‘c within thirty days addressing the

deficiencies raised in this Coust’s priot Opinion (ECF No. 4). An eppropriate Order follows.

on. Jose L. Linares,
United States District Judge

Dated: February _edel wd 2017




| CM/ECY LIVE - U.S. District Court for the District of New Jersey . Pagelofl

Other;Ordei‘leudgments
- 2:16-cv-06779- JLL- -JAD HARTY
V. HARTY et al

PROSE PR PS3

- U.S. District Court
Dlstrnct of New Jersey [LIVE] ,
Notnce of Electromc Filmg

The following transaction was entered on 2/22/2017 at 2 49 PM EST and ﬁled on
2/22/2017 , ,

Case Name: HARTY v. HARTY et al
“Case Number: 2:16-cv-06779-JLL-JAD
~ Filer: '

" Document Number: 14

‘Docket Text: | ' '
OPINION. Signed by Judge Jose L. Linares on 2/22/2017 (JB )

2:164cv;06779~JLL¢JAD Notice héls been electrdnicaily mailed to:
2:16—cV7067 79-.]LL—JAD Notice will not be electfoniéally mailed to::

JEFFREY M HARTY
32309
MORRIS COUNTY CORRECTIONAL FACILITY

43 JOHN STREET
MORRISTOWN NJ 07963

“The followmg document(s) are assoclated W1th this transactlon .

_ Document description:Mam_Document
Original filename:n/a

Flectronic document Stamp:.
[STAMP dcecfStamp_ID= 1046708974 [Date=2/22/2017] [FﬂeNumber—-9957645 -0

o ][99532c4f3abf917ffed024625b37185901d300772574230496d3deb847fb424ff2a

953cafa3 7b9e69c¢04a690e5 dOffc4273b8724a6b5b60d4f25 6ba7ab341429]]

{
3

h1+m~//ecf.nid_circ3.dcn/cgi—bin/DiSpatch.‘pll‘B75688353668608 ‘ 2/22/2017



SMUECE LIVE - U.S. District Court for the District of New Jersey  Page 1of2

dther Orders/Judgments

| 2:16-0v-06779-JLL-JAD HARTY

V. HARTY etal

PROSE-PR,PS3

U.S. District Court
District of New Jersey [LIVE] -
~ Notice of Electronic Filing |

The following transaction was entered on 11/14/2016 at 11:15 AM EST and filed on-
11/10/2016 | o -

Case Name: B HARTY v. HARTY et al
Case Number: 2:16-cv-06779-ILL-JAD
Filer: :

WARNING: CASE CLOSED on 11/10/201
Document Number: 5

 Docket Text: : | | o ‘

ORDER OF DISMISSAL, that Plaintiff's Complaint (ECF No. 1) is hereby
Dismissed without prejudice in its entirety. It is further Ordered that
Plaintiff is granted leave to file an amended complaint within thirty:(30)
~ days of the date of this Order addressing the issues in the accompanying

Opinion, the Clerk shall close the file. Signed by Judge Jose L. Linares on
11/10/2016. (JB, ) - o |

2:16—0V—06779-JLL—JAD Notice has been electronically mailed to:
g 2:16-cv-06779-JLL-JAD Notice will not be electronically mailed to::

JEFTREY M HARTY

32309
MORRIS COUNTY CORRECTIONAL FACILITY

43 JOHN STREET
MORRISTOWN, NJ 07963

The folloWwing document(s) are associated with this transaction:

hitps://ecfnjd.circ3 dew/egi-bin/Dispatch.pl724165782514898 11/1412016



CM/ECF LIVE - U.S. District Court for the Disfrict of New Jersey Page 2 of 2

Document description:Main Document
Original filename:n/a '
'Flectronic document Stamp: ,
[STAMP dcecfStamp_ID=1046708974 [Date=11/14/2016] [FileNumber=9722984-
0] [830641f0739fb62660d523 7{2£e0b5c314fc43d13f3befbbd39{34069449979513
43d0d61b0b1043c5a816c5ebad75e166¢caeldadibl 0794b94b50554149210]] - '

https://ecf.njd.circ3 .den/egi-bin/Dispatch.pl?24165782514898 11/14/2016



_ screened in due course.

UNETED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

JEFFREY M. HARTY . E Civil Action No. 16-6779 (JLI1)

Plaintif, o S - S

v. t B ORDER
STATE OF NEW JERSEY, et al.,

Defendants,

Leave to proceed in this Court without prepayment of fees 15 authorizéd. See 28US.C. §

1915, This case is subject fo sua sponte screéning by the Court, and the Complaint will be

ITIS therefore on thzs } Z“H\- day of Oct(')]’aré:r‘ 77270‘176
ORDERED that Plaintiff's apphcahon to proceed in forma pauperis (ECF No. 1 at 91 96)
is hereby granted; and it is further
ORDERED that the Complaint shal] be filed; and it is further
ORDERED that SUMWONS SHALL NOT ISSUE AT THIS TIME as the Court’s
sua sponte screening has not yet been completed and it is further

ORDERED that the time to serve process under FED. R.CIv. P. 4(m) is hereby extended -

~ to the date 90 days after the Court permits the Complamt to proceed and it is further

Tregular mail.” T

ORDERED that the Clerk of the Court shall serve a copy of this Order upon P1a1nt1ff by-

7 JOSE LYLINARES
nited States District Judge



- finally

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

JEFFREY M. HARTY, i Civil Action No. 16-6779 (JLL)

Plaintiff, | | |
v | . ORDER
STATE OF NEW JERSEY, ct al,

i
1
|
1
i

Defendanis.

'
]

This matter having comie before the Court on the Court’s sua sponte screemng of Plaintiff

J effrey M Harty’s complamt (ECF No. 1) pursuant to 28 U S.C. §§ 1915(e)(2)B) and 1915A

the Court having reviewed Plaintiff’s complamt and having determined that Plaintiff has failed to

" state a olaim for which relief may be granted for the reasons set forth in the accompanying

opinion,

IT IS on this _ L day ofNovember 2016,

ORDERED that Plaintiff’s complamt (ECF No. 1) is hereby DISMISSED WITHOUT

' PREJUDICE in its cntlrety, and it is further |

- ORDERED that Plaintiff is granted leave to file an amended complamt within ﬂnrty (30)

days of the date of this Order addressing the issues raised in the accompanying opinion; and it is.

ORDERED that the Clerk of the Court shall serve a copy 6f this Order and the

accompanyin g Opinion upon Plaintiff by regular mail and shall CLOSE the file.

JUSE ILINARES
nited States District Judge
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JEFFREY M. HARTY,

NOT FOR PUBLICATION

UNITED STATES DISTRICT COURT.
 DISTRICT OF NEW JERSEY

Civil Action No. 16-6779 (JLL)
Plaintiff, : _

v, - o - OPINION .
STATE OF NEW JERSEY, et al,

Defendants.

LINARES, District Judge

Currently before the Court is the complaint of Plaintiff, Jeffrey M. Harty. (ECF No. 1).

As Plaintiff has been granted in fo; ma paupens status and is a pnsoner seekmg to sue state

‘ Gfﬁcmls ’ch1s Court is requlred fo scréen hIS complaint pursuant to 28 U.s. C &8 191 5(6)(2)(13) and -

1915A Pursuant to these statutes, this Court must dlsa:mss Plamtlff’s clalms if they are frivolous, .

mailclous fail to state a claim for relief, or seek damages from a defendant who is immune. For

" the reasons set foﬂh below this Court wﬁl dismiss Plaintiff’s complaint w1thout pre;udxce as all

— 7_\ |’

of hlS claims elther are tlme‘barred or fail to Qtate a claim for which relief may be granted

L BACKGROUND

Plaintiff attempts to raise many claims for violations of his constitutional rights based on.
various OCLUrTences over - the 1ast dacade that bhegan w1th an incident mvolvmg hlS now ex- -wife.
Accordmg to his complamt in December 2006, Plaintiff reported his ex-wife Blanche Harty to the

police for domestic violence and sexual assault. (ECF No 1 at11). FoIlowmg that' compiamt ‘



in June 2007, Blanche “retaliated” against him by “using her cop friends” to cover up her actions

" by having a pair of state judges, Judge Stuart Minkowitz of Morris County and Judge Peter

Conforti of Sussex Counry rssue a restrammg order agamst Plaintiff based on wounds suffered by

‘Blanche, resulting in eriminal eharges against him. (/d at 7). f Plamtrffs prosecution was "

apparently diverted into the PTI program. {(Id.). Plamtlff asserts that he was “mal1c1ously
prosecuted” as to the unspecified offense, and that his assrgned attorney failed to adequately
represent him. {(/d.).

According to Plamhff this ﬁrst arrest eventually resulted in a series of false arrests and
malicious prosecutions, resulting in him being arrested for and/or cormcted of resisting arrest,
assaulting a police officer, violations of local ordinances, obstruetiou of justice, and the like. {{d.
at 12-13), Plaintiff also states that, during his various periods of imprisonment between 2007 and

June 201 4, he has frequenﬂy been assauited by guards, pohee officers, and other imnates, although

Plaintiff provrdes little more than a series of con¢lusory ellegatlons as to these rncrdents (Id at

12-13). Most of these alleged assaults occurred between 201 1 and J une 2014 (Id)

The only allegatrons fhat Plaintiff makes that arise after June 2014 relate to his bemg‘l
arrested for vrolatrons of Vanous restraining orders. The first of these arrests occurred inJ une
2014 when a New Jersey Superior Court employee reported that Plaintiff violated a resrrammg

order preventmg him from contactmg court personnel based on Plaintiff speakmg with the

emplojzee in a coffee shop. (Id. at 14), Plaintiff states that this resulted in hIS being imprisoned

for four months in Essex County, and thereafter heing cornmitted to Trenton State Psychiatric

| Plaintiff suggests Judge Minkowitz was involved in the order that was signed by Judge-
Conforti, and further states that Judge Minkowitz was not vet on the bench at the tine. (Id.).

2



Hospital for a mental evaluation. (/d.). Plaintiff apparentiy_ remained committed for six rnonths;

~ and was allegedly ‘assauited by Marcus Copeland” while staff did “nothmg " o(ld). Plaintiff

. also refers to two other 1nd1v1duals but does not apecify who they are or what relevance they have

to his claims. (Id.). Plamtsz thereaﬁer alleges that his prosecut;on for the restraining order

' offense was undertaken by the prosecutor in retaliation for his reporting Judge Minkowitz for

allegedly impersonating a judge before his. appomtment to the bench (Id).

Plaintiff next asserts that, in June 2015, he was again arrested for violating that- same
restraining order when a Sl’ﬁrfay McMuiray reported him }faving contact with her. This report led -
to his being “maficiously_prosecuted” once again, resulting in another six months in jaif. (Id. at
15). Upon his release, Plaintiff alleges he was once again arrested, this time for Vioiatiflg his ex-

wife’s restraining order which required him to be more than 300 feet from her homie. (fcf.).

Plaintiff appea:s to still'b‘e fighting that charge. (/d.).

' 1L DISCUSSION

A, Legal Standard '

Per the Prison Litigation Reform Act, Pub. L. No. 104-134, §§ 801-810, 110 Stat. 1321-

66 o 1321-77 (April 26, 1996) (“PLRA”), district courts must review complamts in those civil

‘actions in which a pHSOHBi‘ is proceeding in forma pauperis, see 28 U.S. C § 1915(e)(2)(B), or

seeks damages from a state employes, see 28 US.C. § 1915A. ‘The PLRA directs d1str1ct courts
to sua sponte dismiss any claim that is fnvolous is mahcwus faﬂs o state a claim upon whjch
relief may be granted, or seeks monetary reiief from a defendant who is immune from such
relief. AT'his action is subject to sua sponte screening for dismissal under 28 U.S.C. § 19154

3



because Plaintiff is .a coﬁyicted state prisonér who is seeking redress from governmental enfities
: and théir erﬁployees. | |

| According to the Supreme Court"s decision in Asheroft v. Iqbal,- a “pleadiﬁg that offers

‘labels and concluéioné’ or ‘a formulaic recitation of the elements of a cause of éCtion wilt rnot

do.””™ 556 US 662; 678 (2009) -(quoti_ngl Bellﬁtfantic Corp. v. Tﬁ;ombly, 550 U.S. 544,-555 ‘
.(2007)). To survive sua sponte scrceﬁing for failure to state a claim, the comglaint ﬁmst allege
“sufficient factual ﬁatter” to show that the claim is facially p]auéible. Fowlerv. UPMC
szadysfife,.ﬁ’ig F.3d 203, 210 (3d Cir. 2DO§} (citation omitted).? “A claim has facial plausibili.ty
when the plaintiff pleads factual content that allows the court to draw the reasanable iﬁferencn%,
that the defendant is liable for the misconduct alleged.” | Fair Wind Sailing, Inc. v. Dempster,
764 F.3d 303, 308 n.3 (3d Cir. 2014} (qu(;)ting Igbal, 556 U.S. at 678). Moreover, while pro se
pleadings are liberally éonstrued; “pro se .liﬁgants Etill must éllege sufficient facts in their -
complaints to sup'port.a claim.” Malav. Croﬁn Bay Marina, Inc., 704 1:.3& 239,245(3d Cir.

2013) (citation omitted) (emphasis added).

B. Analysis
In his complaint, Plaintiff attempts to raise several claims in which he asserts that police

officers, prosecutors, state judges, prison guards, and privaté citizens violated his rights pursuant

2 “The legal standard for dismissing a complaint for failure to state a claim pursuant to 28

U.8.C. § 1915(e)(2)(B)(ii) is the same as that for dismissing a complaint pursuant to Federal
Rule of Civil Procedure 12(b)(6).” Schreane v. Seana, 506 F. App'x 120, 122 (3d Cir. 2012)
(citing Allah v. Seiverling, 229 T .3d 220, 223 (3d Cir, 2000)); Mitchell v. Beard, 492 F. App’x
230, 232 (3d Cir. 2012) (discussing 28 U.S.C. & 1997e(c)(1)); Courteau v. United States, 287F.
App’x 159, 162 (3d Cir. 2008) (disoussing 28 U.S.C. § 1915A). :

4



- to42U.S. C. § 1983, “To establish a claim under 42 U.S.C. § 1983, a pléintiff must demonstrate :

a violation of a right protected by the Constltution or laws of the Umted States that was
oomnntted by a person actmg under the color of state law " Nzczm v. Morra, 212 F.3d 798, 806 .

(3d Cir, 2000); see also Woodyard v. Cnty, of Essex, 514 F, App’x 177, 180 (3d Cir. 2013) :

(section 1983 provides “private citizens with a means to redress violations of federal law

committed by state [actors]”). “The first step in evaluating a section 1983 claim is to ‘identify '

the exact contours of the underlym g right said to have been violated’ and to determine ‘whether

" the plamﬂff has alleged a depnvatmn of a constitutional nght at all.”” Nzcmz 212 F.3d at 806

(quoting County of Sacramento v. Lewis, 523 U.8. 833,841 n. 5 (1998)). In his conplaint,

. Plaintiff specifically appears to be raising false imprisonment, malicious prosecution, retaliation,

failure to protect, and excessive force claims.

1. Malicious Prosecution

Turning first to Plaintiff’s various malicious prosecution claims, Plaifitiff asserts that thie
h'tany of qhai'ges he has faced over the last nine years have all been the result of unconstitutional

and malicious actions on the part of various prosecutors, podl attorneys, and public defenders.

'To_ state & claim for malicious prosecution, a Plaintiff must allege the following elements:

(1) the defendant initiated a criminal proceeding; (2) the criminal
proceeding ended in [the plaintiff’s] favor, (3) the defendant
initiated the proceeding without probable cause; (4) the defendant
acted maliciously or for a purpose other than bringing the plaintiff
to justice; and (5) the plaintiff suffered {a] deprivation of liberty
consistent with the concept of seizure as a consequence of a 1egal :

proceedmg
Johnson v. Knorr, 477 F.3d 75, 82 (3d C1r 2007) That a plamnff’s criminal proceedmgs
" terminated in his favor is thus a requirement for bringing a malicious prosecution c]aim. Id

3



Although Plalnt;ff raises a handful of diffﬁl‘ellt 1nc:1dents in Whlch he alleges he was

- maliciously prosecuted he fails to allege that any of these prosecutmns terminated in hlS favor.
7"Instead Plaintiff repeatedly mentions his charges being downgraded, or his havmg pleadedtoa -
.1esser offense. Plaintiff does not assert that he has ever been acquitted or had all charges
cizsmlssed in any of these incidents, and 1nstead suggests that he has been sentenced to jail tlme
on multiple occasions.. Plaintiff has thus failed to allege favorable termination as to any of his

malicious prosecution claims, and all of those claims fail to state a claim for relief as a result.

Id.

2. Plaintiffs Treﬁton State Psychiatric Hﬁépita! assaﬁlt related claims

Plaintiff also claims thaf he was “assaulted” b}f a Marcus Coi:oeland, and poss.ibrly by two
'-other individuﬁls, during his si% month commitment to the Trenton State Psychiatric Hospital. It
| ig not clear when this alleged assault occurred, though it appears to have been sometime aftet.
) Tune 2014 Plaintiff prov1des very few details as to these cla1ms stating only that he was
“attacked and assauiied” resultmg in his needing three stltches‘and that “staff {did] nothing.” To
.tht;': exté:ﬁt that Plaintiff asserts that another inmate/patient at‘_facké,d hirn, that clzﬁm' would fail to - R
state a élaim for relief under § .1'983 asa fellow inmate/pétient would not be acting under‘colbr of
sfate law. See, e.g., Woodyard, 514 F. App’x at 180 (§ 1983 offers redress only fpr‘a;ctions
taken by state actors acting under color of étate law); see also Kach v. Hose, 5'89 F.3d 626, 646

(3d Cir., 2009) (§ 1983 does not provide a cause of action against private individuals or those not

~ acting under color of state law).



Constniing Pl.ﬁintiff’s claims b;oadly,‘however; Plaintiff’s agsertion that staff did ﬁothing o
to help hiﬁn could be construed asAa claim that staff’ failed to protect him. A failure to protécf
claim generﬁiiy requires that a plaintiff plead‘ that he was held under conditions posing a
" substantial risk of serious harm, that an official was deliberately indifferent to ’fhat1 risk of harrn,‘ '
| and that the deliberate indifference resulted in hafrn to Plaintifﬁ Sée, e. g Parkell v. Marke!l, |
622 F. App’x 136, 139 (3d Cir, 2015); Bistrian v. Levi, 696 F.3d 352, 366-67 (3d Cir. 2012).
“‘De,liberate.indifference.’ in this context.is a subjective standafd: ‘the . . . defendant must
acfualiy ha\}ev known or been aware of the excessive risk to inmate safety,”” Id. Here, Plaintiff
pleads Iitﬂé more thafl a conclusory allegation to suggest that hospitai staff failed to protect him.
He pleads no facts establishing that his aftacker had ‘th_reatened him or that staff otherwise had
| reaspﬁ to ktﬁow that Plaintiff’s attacker was in any way a danger to Plaintiff specifically or to all
~ others generally. Thus,' Pléintiff has failed to plead facts sufficient to allow the inferenée fhat |
‘staff should have been aware of an excessive risk to his séféfy, and has thus likewise .fai.led to -"
show that there was deliberate inciifférence to such a risk. ‘P'l.a‘intiff’s failu_re fo‘ protect claim

thus fails to state a claim for relief and must be dismissed without prejudice as such.

3. Plaintiff’s post-June 2014 retaliation claim
The last of Plaintiff’s claims, which arises after June 2014,% is his claim that the First

Assistant Prosecutor of Morris County indicted him for the June 2014 restraining order violation

1

3 1t is not clear exactly when Plaintiff was indicted, tried, and sentenced on this claim, so this
- Court will assume that this alleged retaliation extends through September 2014 for the purposes
of this screening opinion only, If this alleged retaliation had completed prior to September .
2014, this claim, too, would be time barred for the reasons discussed below. .
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in “retal:atton” for Plamtiff’s havmg filed a complaint agamst Judge Mmkowntz w1th the State

| Adwsory Comumitlee on Judmal Condact “In order to plead a retaliation claim under the First
Amendment a plaintiff must allege: (l) oonstitutionally protected conduct, (2) reta,hatory actton
sufﬁoient to deter a person of ordinary firmness from exercising his constitutional rights, and (3) |
a causal link between the constttuttonally protected conduot and the retahatory act1on Thomas
v, Independence Twp., 463 F.3d 285,296 (3d Clr. 2006), see also Mztchell,v. Horn, 318 F.3d
523, 530 (34 Cir, 2003). Ttle“key questlon in determining .Whether a cognizable First |

| _Amendtnent claim has been stated is whether ‘tlle alleged retaliatory conduct was sufficient to
deter‘a person of ordmary ﬁrmnese from exercising his First Amendment nghts » T homas 463
F.3d at 296 (quoting McKee v, Hart, 436 F.3d 165, 170 (3d Cir. 20006)). Where a retaliation
clairm 18 based on an alleoation of retaliatory prosecution, however, a plaintiff must “allege[] and
prove[]” an absence of probable cause. See Hartman v. Moore, 547 U.8. 250, 252 (2006)

Here Plaintiff fails to adequately plead an absence of probable cause. As to that
requtrement he does little more than allege in a conclusory fashion that his prosecution for the
June 2014 restrammg order violation was maltmous in pature and instigated bya court employee.
Even if Plaintiff had properly alleged probable cause, however, his claim faﬂs for another reason
—the only defendant Plamtiff names in the June 5‘014 related retalzatory prosecution claim is the |
prosecutor himself. Prosecutors, however, are absolutely fmmune under § 1983 for thetr o
décisions to proseoute and a retaliatory prosecutwn clatm against them must fail asa matter of
law. Hariman, 547 U.8. at 261 62. Asthe only named Defendant for Plaintiff’s retallatory

prosecution claim is absolutely immune, Plam‘nft‘s 2014 retaliatory prosecution claim must be

dismissed. Id.



4. Plaintiff’s remaining non-malicious prosecution claims based en events prior to June -

2014

- Petitioner’s remaining claims ail arise out of events ﬁmt occurréd duriﬁg or befofe June

2014 mcludmg aHeged false arrests mcndents of excesswe force and retahations Because |

) Plamtiff did not file this matter untﬂ “xeptember 2016, all of these events occurred more than two .
years before the ﬁhng of P1a1nt1ff’ s complaint. In New Jersey, actions brought pursuant to 42
U.S.C. § 1983 are sﬁbj ect.to. a two year statute of limitations. See, e.g., Patyrakv. Apgar, 511 F.
App X 193 195 (3d Cir. 2013). “Uﬁcier federal law, a cause of action accrues, and the statute of -
hm1tat1ons begins to run, when the plamtiff knew or should have known of the i mjury upon.

" which its action is based.” Kach, 589 F.3d at 634. For false arrest and false imprisonment
piéims, the statute of iimitaﬁoné runs from the date on which the plaiﬂﬁff becomes détained' |
pursuaﬁt to legal process, such as via a bail heaﬁﬁg, arréiénmen%, or the like. W&l!ﬁcé v, Katd,
549 1.8, 384, 397 (2067). -

All of Plaintiff’s pre-JTune 2014 claims other thaﬁ the rnalicioué prosecution claims raised
 above would have accrued, at the latest, by the time Plaintiff was 'apparenﬂ_y sentenced in June
2014@0 four months of imprisonment in Essex County. As all of these claims théfefore had
| éccrued 1ore than two yeazs before Plaintiff filed his current complaint, those claims WOuld ber
time barred sbsent some basis for the equitable tolling of the statute of limitations. Kach 589
F.3d at 634, Patyrak 511 F. App’x at 195. As Plaintiff has presented no basis for such tolling in
his complaint, and as this Court perceives no such basis on the facts alleged therem, Plaintiff’s
remaining claims must be dismissed as time barred at this time, Becguse Plaintiff has not yet had

9



an opportunity to respond to the time bar issue however, this Court will dismiss those claims
w1thout prejudme and penmt Plamuff to raise any basis he may have for the equltable tolling of

" the statute of limitations in an amended complamt within thu‘ty days

' IIL CONCLUSION
For the reasons stated above, Plaintiff’s complaint shall be DISMISSED WITHOUT

PREJ UDICE Plamhff is granted Ieave however 1o ﬁle an amended compiamt w1thm thirty days

addressing the deﬁcwncles raised in this Oplmon An appropriate order foliows

s 1téd States Di}stz’ict' T udge

~ Dated: - November !O ., 2016

¢ Although this Court need not reach the issue because Plaintiff”s claims either are all time .
barred or fail to state a claim for relief as discussed above, this Court also notes that many of the
purported Defendants named by Plaintiff are either improper Defendants or immune from suit
under § 1983, See, e.g., Walker v. Pennsylvania, 5380 F. App’x 75, 78 (3d Cir. 2014) (public
defenders and assigned counsel irmune from suit under § 1983 while acting in their professional
capacity as appointed counsel); Kach, 589 F.3d 4t 646 (private actors who are not acting under
color of state law not subject to suit under § 1983); LeBlanc v. Stedman, 483 F. App’x 666, 669

, (3d Cir. 2012) (prosecutors absolutely immune for actions taken within the scope of their duties
in initiating and pursuing crimninal prosecutions); Kwasnik v. Leblon, 228 F. App’x 238, 243 (3d
Cir. 2007) (a Judzcml officer in the performance of his or her dutzes has absolute immunity from

suit™),
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