AO 398 (Rev. 01/09) Notice of a Lawsuit and Request to Waive Service of a Summons

UNITED STATES DISTRICT COURT

for the
District of New Jersey

DANILO C. SILVA
Plaintiff
V.
CITY OF PLAINFIELD
Defendant

Civil Action No. 2:18-CV-08716

NOTICE OF A LAWSUIT AND REQUEST TO WAIVE SERVICE OF A SUMMONS

To: CITY OF PLAINFIELD, C/O CITY CLERK, 515 Watchung Ave, Plainfield, NJ 07060

(Name of the defendant or - if the defendani is a corporation, partiership, or association - an officer or agent authorized to receive service)

Why are you getting this?

A lawsuit has been filed against you, or the entity you represent, in this court under the number shown above.
A copy of the complaint is attached.

This is not a surmmons, or an official notice from the court. It is a request that, to avoid expenses, you waive formal
service of a summons by signing and returning the enclosed waiver. To avoid these expenses, you must return the signed

waiver within = 35 days (give at least 30 days, or at least 60 days if the defendant is outside any judicial district of the United States)
from the date shown below, which is the date this notice was sent. Two copies of the waiver form are enclosed, along with
a stamped, self-addressed envelope or other prepaid means for returming one copy. You may keep the other copy.

What happens next?

If you return the signed waiver, I will file it with the court. The action will then proceed as if you had been served
on the date the waiver is filed, but no summons will be served on you and you will have 60 days from the date this notice
is sent (see the date below) to answer the complaint (or 90 days if this notice is sent to you outside any judicial district of
the United States).

If you do not return the signed waiver within the time indicated, I will arrange to have the summons and complaint
served on you. And I will ask the court to require you, or the entity you represent, to pay the expenses of making service.

Please read the enclosed statement about the duty to avoid unnecessary expenses.

I certify that this request is being sent to you on the date below.

Date: 05/02/2018 / / _‘7(

—

Signa) fe of the mmr{agyér unrepresented party
JOHN H. SANDERS, II, ESQ.

Printed name
655 SHREWSBURY AVENUE, SUITE 314
SHREWSBURY, NEW JERSEY 07702

Address

jsanders@shebell.com

E-mail address

(732) 663-1122

Telephone number
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SHEBELL & SHEBELL, LLC

John H. Sanders, I1, Esq. (Bar ID# 036932001)
655 Shrewsbury Avenue, Suite 314

Shrewsbury, New Jersey 07702

(T) (732) 663-1122 (F) (732) 663-1144
Attorneys for Plaintiff(s)

Our File No.: 49533 (JHS*cgt)

UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY
DANILO SILVA Civil Case No.
Plaintiff ,
V.
POLICE OFFICER THOMAS S
WILLIAMS, CITY OF PLAINFIELD Civil Action
RO TN WBLIC ' COMPLAINT AND JURY DEMAND

SAFETY DIRECTOR CARL RILEY, i
CITY OF PLAINFIELD, COUNTY OF |
UNION, JOHN/JANE DOE POLICE
OFFICERC(S), 1-25, fictitious i
Defendant(s),

i
i
i
1
i

Defendants.

Plaintiff, Danilo Silva, by way of Complaint against each of the above-named

Defendants, says:
JURISDICTION

Il This action is brought by Plaintiff, Danilo Silva, pursuant to 42 U.S.C. §
1983, the Fourth, Fifth, Eighth and Fourteenth Amendments of the United States
Constitution, and under the laws and Constitution of the State of New Jersey, to redress
Plaintiff’s rights, privileges, and immunities. Jurisdiction is founded upon 28 U.S.C. §
1131 and 28 U.S.C. § 1341 (3) and (4). This Court has supplemental jurisdiction of the

state law claims, pursuant to 28 U.S.C. §1367(a).
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VYENUE

2. Venue is proper, pursuant to 28 U.S.C. §1391(b), in that all parties reside
in the District of New Jersey.

THE PARTIES

3. Plaintiff, Danilo Silva, (hereinafter “Silva” or “Plaintiff”), is a thirty-
seven-year-old, male, a citizen of the State of New Jersey, and is currently incarcerated at
the Garden State Youth Correctional Facility, in Crosswicks, New Jersey.

4. Defendant, City of Plainfield , or collectively with the other named
Defendants as “Defendant”), acting through its Public Safety Director and other
government employees, is a municipal corporation recognized under appropriate statutes
of the State of New Jersey as a government-authorized municipality, pursuant to Title
40A, and is a policymaker for the Plainfield Police Department.

5. Defendant, City of Plainfield Police Department, is a municipal police
department, responsible for law enforcement within the City of Plainfield, and was a
policy maker regarding certain police procedures, responsible for certain actions alleged
herein.

6. Defendant, Carl Riley, was the City of Plainfield Public Safety Director, at
the time of the assault that is complained herein. Public Safety Director, Carl Riley is
pleaded herein as an individual and in his official capacity under color of State law as the

Public Safety Director and as a policy maker for the City of Plainfield Police Department.
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7. Defendant, Police Officers, Thomas Williams and/or John/Jane Doe(s),
fictitious Police Officer(s), (hereinafter “Defendant Police Officers™), with the City of
Plainfield Police Department, ” at the time assaulted Plaintiff, Danilo Silva, and
otherwise violated Plaintiff’s rights as alleged herein.

8. Defendants, John and Jane Does (1-25) were the Director(s) of Public
Safety, supervisory officers, and/or policy makers for City of Plainfield and the City of
Plainfield Police Department who participated in and condoned or ratified the illegal
actions complained of in the within Complaint. Those fictitiously-named Defendants are
hereby sued in their individual capacities and under color of State law for the unlawful
and unconstitutional actions complained of herein.

9. All individual Defendants are past or present employees or supervisory
employeés or agents of the Defendants or their various subdivisions who acted
individually and under color of State law regarding regulations, statutes, policies,
customs and usages, actions, inactions and practices of Defendants which resulted in the
harm alleged herein.

10. This action has been commenced within two years of the date of Mr.
Silva’s assault and wounds inflicted by Defendant, Police Officers.

11.  Notices of Tort Claim in the form and content required by N.J.S.A. 59:8-4
were served on the Defendants within the time period prescribed by law.

12. More than six months have elapsed following service on the Defendants
with Plaintiff’s Notices of Tort Claim and Plaintiff’s claim remains unsatisfied.

13. The actions of the Defendants were shocking, reckless and willfully

indifferent, to the constitutional rights of Plaintiff, Danilo Silva.
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FACTUAL AND GENERAL ALLEGATIONS

14. On May 5, 2016 and at all times referenced herein, Plaintiff, Danilo Silva,
was being held in the holding cell located within the City of Plainfield’s Police
Department, when he was brutally assaulted without justification and departed from
applicable standard of care, thereby causing him to be seriously injured.

15. During the course of arresting and restraining plaintiff, the Police Officer,
Thomas Williams, and others, without lawful justification, negligently, recklessly,
intentionally and willfully and wantonly, brutally assaulted in the head and face, causing
severe lacerations and scarring to his mouth, lip , jaw and teeth, as well as injuries to his
back.

16. As aresult of the wounds inflicted by Defendant, Police Officer, Thomas
Williams and others acts of abuse, Plaintiff, Danilo Silva, sustained severe, permanent
physical injuries, pain and suffering, emotional distress, physical impairment, disability,
and loss of enjoyment of life, outstanding medical expenses and loss of earning capacity,
and such additional injuries and damages as will be shown at the time of trial.

17. The assault, under the circumstances presented, constituted an
unreasonable, unwarranted, and excessive use of force which manifested an unreasonable
risk of harm to Plaintiff and others, in violation of the Fourth Amendment to the U.S.
Constitution.

18. As a result of the aforementioned conduct by Defendants, Plaintiff
sustained severe, painful, permanent and disabling injuries, necessitating medical

attention, and sustained severe, mental and emotional distress.



Case 2:18-cv-08716 Document 1 Filed 05/02/18 Page 6 of 13 PagelD: 6

COUNT I
VIOLATIONS OF 42 U.S.C. § 1983

19. Plaintiff repeats each and every allegation contained in the above
paragraphs as if more fully set forth at length herein.

20. In May 2016, there were, in effect, certain regulations, guidelines, and
policies with respect to the authorized *“Use-of-Force” promulgated by the State of New
Jersey, Attorney General’s Office, which Plaintiff alleges were abused by Defendant,
Thomas Williams, and John/Tane Doe(S), 1-25, fictitiously Police Officers, the City of
Plainfield Police Department, and the other Defendants named herein.

21. The acts of the Defendants named in this Complaint constitute a violation
of Plaintiff’s constitutional rights under the United States Constitution and were
committed under color of State law. The acts either shocked the conscience and/or
exhibited a willful/deliberate/reckless indifference for the rights of Plaintiff and others.

22. Said Defendants, individually and under color of State law, deprived
Plaintiff of his constitutional and civil rights by, among other things:

Depriving Plaintiff of his constitutional right to due process;

b. Depriving Plaintiff of his constitutional right to equal protection of
the laws;

c. Subjecting Plaintiff to unlawful and excessive use of force.

d. Failing to properly train subordinates;

e. Failing to supervise/control subordinates with a history of
misbehavior;

i, Implicitly and/or expressly teaching, encouraging, and condoning a

pattern, practice, and policy of excessive force;
h. Improperly screening, hiring, training, supervising, disciplining,

and retaining dangerous police officers;
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i Improperly investigating, reporting, and attempting to cover-up the
unlawful actions of the Defendants.

23. The above acts constitute a violation of the Civil Rights Act, 42 U.S.C. §
1983, for a violation of Plaintiff’s civil and constitutional rights under color of State law.

24. As a result of the above-mentioned acts, Plaintiff has and will in the
future, sustain severe emotional and physical harm.

COUNT 11
FEDERAL CONSTITUTIONAL TORTS USE OF EXCESSIVE

FORCE CONSTITUTES VIOLATION OF FOURTH AND
EIGHTH AMENDMENT RIGHTS

25. Plaintiff, Danilo Silva, repeats each and every allegation contained in the
above paragraphs as if set forth at length herein.

26. The illegal and unconstitutional actions of the Defendants, as detailed in
previous paragraphs of this Complaint, violated Plaintiff’s Fourth Amendment rights to
be free from unreasonable seizure and personal harm by a state law enforcement actor,
when Police Officers used excessive, force when assaulting plaintiff, subjecting him to
cruel and unusual punishment.

27.  As a proximate result of the aforementioned acts, Plaintiff has been
damaged and suffered severe and permanent physical and emotional injuries, pain and
suffering, disability, impairment and loss of the enjoyment of life, along with other
damages as allowed by law.

COUNT 111
NEW JERSEY STATE CONSTITUTIONAL TORTS

28.  Plaintiff, Danilo Silva, repeats each and every allegation contained in the

above paragraphs as if set forth at length herein.
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29. The New Jersey Constitution provides in Article I, Paragraph I, that all
persons have certain unalienable rights of enjoying and defending life and acquiring and
protecting liberty and pursuing and obtaining safety and happiness. Additionally, other
clauses of the New Jersey Constitution, including Articles I through XI, declared the
rights to life, liberty and the pursuit of safety and happiness of every person in the State
of New Jersey.

30.  The acts and omissions alleged herein above were sufficiently harmful as
to evidence a violation of the rights afforded to Plaintiff under the New Jersey
Constitution and evidence a deliberate indifference and willful disfegard to the State
Constitutional rights of Plaintiff.

31. As a direct result of the willful and wanton acts as described above,
Plaintiff has suffered severe harm.

COUNT IV
INTENTIONAL AND/OR NEGLIGENT EXCESSIVE USE OF FORCE

32. Plaintiff repeats each and every allegation contained in the above
paragraphs as if set forth at length herein.

33. Defendant Police Officers’ act of assaulting Plaintiff, Danilo Silva,
without sufficient justification, constituted a use of excessive, use of force and was an
intentional, negligent, reckless and or willful and wanton misuse of force, that constitutes
a tort perpetrated on Plaintiff, Danilo Silva.

34, Defendants, City of Plainfield Police Department, Public Safety Director,
Carl Riley, the City of Plainfield, and the County of Union, jointly, individually and
severally, in both their individual and official capacities, are liable for the actions of the

Defendant, Police Officer, Thomas Williams, and others, both under the doctrine of
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respondeat superior and because of the Defendants negligent failure to properly train,
hire, supervise, or discipline, Defendant, Thomas Williams and John/Jane Doe(s), 1-25,
fictitiously named Police Officer(s), jointly, individually and severally.

35. As a direct result of the above-mentioned acts by each of the Defendants,
City of Plainfield Police Department, Public Safety Director, Carl Riley, the City of
Plainfield, and the County of Union, jointly, individually and severally, in both their
individual and official capacities, in the training, and supervision of the use of force
practices, Plaintiff has been damaged and was forced to endure extreme pain, suffering,
and emotional distress, and has suffered a deprivation of his rights under the State and
Federal Civil Rights laws.

COUNT V
ASSAULT AND BATTERY

36. Plaintiff, Danilo Silva, repeats each and every allegation contained in the
above paragraphs as if set forth completely herein.

37. Plaintiff, Danilo Silva, was not engaged in any act that would necessitate,
warrant, justify or permit the use of the level of force exercised by Defendants, Thomas
Williams and/or John/Jane Doe(s), 1-25, fictitious Police Officer(s), jointly, individually
and severally, when they assaulted Plaintiff, while Plaintiff posed no imminent danger of
causing death or serious bodily injury to the officers or others when he was unarmed. As
a result, Defendant violated the provisions of the New Jersey Tort Claims Act, N.J.S.A.
59:8-7, et seq., as applicable to the common laws governing assault, battery, pain and
suffering, and intentional infliction of emotional distress.

38. As aresult of the above-mentioned acts, Plaintiff has suffered severe

physical and emotional harm.
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COUNT VI
NEGLIGENT SCREENING, SUPERVISING, DISCIPLINING
AND RETENTION OF DANGEROUS POLICE OFFICERS

39. Plaintiff, Danilo Silva, repeats each and every allegation contained in the
above paragraphs as if set forth more fully herein.

40, Defendants permitted, tolerated, and ratified the unjustified, unreasonable,
and illegal assault by Defendant, Thomas Williams and/or John/Jane Doe(s), 1-25,
fictitious named Police Officer(s), jointly, individually and severally, in that the:

a. Defendants failed to properly discipline or prosecute known incidents of
wrongful assaults.

b. Defendants failed to properly investigate the Silva assault and,
instead, officially claimed that the incident was justified and proper.

C. by means of defendants’ inaction and a cover-up of this wrongful
assault, defendants have attempted to defeat Silva’s civil claims for

money damages.

41. The Defendants, the City of Plainfield, the City of Plainfield Police
Department, its agents, servants, and employees, including but not limited to Defendant,
Thomas Williams and/or Police Officers John/Jane Doe(s), fictitiously named, jointly,
individually and severally, Public Safety Director, Carl Riley, are liable to Plaintiff for
the assault and subsequent acts and omissions, of these wrongful acts and for permitting
conditions such as occurred pursuant to a policy, custom, and practice of the City of

Plainfield Police Department.
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PRAYER FOR RELIEF

WHEREFORE, Plaintiff, Danilo Silva, prays for judgment against the
Defendants, City of Plainfield, Public Safety Director Carl Riley, City of Plainfield
Police Department, City of Plainfield, Defendant, Police Officer, Thomas Williams and
John/Jane Doe(s), 1-25, fictitious Police Officer(s), jointly, individually and severally,

including, but not limited to, the following:

a. an award of compensatory damages, punitive or treble damages which are

permitted by statutes pleaded herein;

b. an award of reasonable attorney’s fees and all costs of court and interest
herein;
c. an award of damages, as allowed under 42 U.S.C. § 1983 and any other

statutes permitting same;

d. an award for attorney’s fees allowed under the appropriate statutes,

including but not limited to 42 U.S.C. § 1988;
e. joint and several liability, where appropriate;

f. judgment for Plaintiff, Danilo Silva, for all damages, both compensatory

and punitive, and for attorneys’ fees and costs;

g. any other prospective or past relief, whether equitable or otherwise, that

the Court finds just and appropriate under the circumstances; and

h. an award for all economic damages, medical expenses, and other damages

as allowed by State statutes pleaded herein.

10
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DEMAND FOR TRIAL BY JURY

Plaintiff hereby demands a trial by jury on all issues in the above-entitled cause of
action, pursuant to Fed.R.Civ.P. 37.

DESIGNATION OF TRIAL COUNSEL

Pursuant to Rule 4:25-4, John H. Sanders, II, Esq., is hereby designated as trial
counsel for Plaintiff, Danilo Silva.

CERTIFICATION PURSUANT TO RULE 4:5-1

I hereby certify to the best of my knowledge, information and belief, formed after
an inquiry reasonable under the circumstances:

) that the matter in controversy is not being presented for any improper
purpose, such as to harass or to cause unnecessary delay or needless increase in the cost
of litigation;

2) the claims, defenses, and other legal contentions therein are warranted by
existing law or by a non-frivolous argument for the extension, modification, or reversal
of existing law or the establishment of new law;

3) the allegations and other factual contentions have evidentiary support or, if
Specifically so identified, are likely to have evidentiary support after a reasonable
opportunity for further investigation or discovery;

4) I further certify that I have no knowledge of any contemplated action or
arbitration proceeding which is contemplated regarding the subject matter of this action,

other than the aforementioned.

11
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5) that I am not aware of any other parties who should be joined in this
action, other than the aforementioned.

SHEBELL & SHEBELL, L.L.C.
Counsel for Plaintiff, Danilo Silva

JOHN H.ISANDERS 11, ESQ.
(Bar ID # 036932001)

Dated: May 2, 2018

12



