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UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY
ALFRED SMITH,
Plaintiff
V. SUMMONS IN A CIVIL CASE
THE CITY OF PLAINFIELD, ET AL.,
Defendant

CASE NUMBER: 2:15-CV—07258-ES—-MAH

L
?

TO: (Name and address of Defendant):

A lawsuit has been filed against you.

Within 21 days after service of thiz summons on you (not counting the day you received it)
— or 60 days if you are the United States or a United States Agency, or an office or employee of
the United States described in Fed. R. civ. P. 12 (a)(2) or (3) — you must serve on the plaintiff
an answer to the attached complaint or a motion under rule 12 of the Federal Rules of Civil
Procedure. The answer or motion must be served on the plaintiff or plaintiff's attorney, whose
name and address are:

If you fail to respond, judgment by default will be entered against you for the relief
demanded in the complaint. You also must file your answer or motion with the court.

WILLIAM T. WALSH
CLERK

MARIA F. GARCIA
(By) DEPUTY CLERK

ISSUED ON 2015—0—05 15:00:09. Clerk
USDC NJD
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RETURN OF SERVICE

Service of the Summons and complaint was madc by | DATE
me(!)

NAME OF SERVER (PRINT) TITLE

Check one box below to indicate appropriaie method of service

£ Served personally upon the defendant. Place where served:

7 Left copies thereof at the defendant's dwelling house or usual placc ot abode with a person of suitable age
" and
discretion then residing therein.

2 Name of person with whom the summons and complaint were Jeft:

1 Returned unexecuted:

T Other (specify) :

STATEMENT OF SERVICE FEES
TRAVEL SERVICES TOTAL

DECLARATION OF SERVER

1 declare under penalty of perjury under the laws of the United States of America that the foregoing
information
contained in the Return of Service and Statement of Service Fees is true and correct.

Executed on

Date Signature of Server

Address of Server
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Raymond P, Shebeli, Sr.

Thomas F. Shebell, III* September 18, 2015.

Danielle §. Chandonner** Clerk

Michelie C. Shebell S

Mark T. Apostolou, Jr. U.S. District Court

Robert A. Morley 402 East State Street

John H. Sanders, It Trenton, New Jersey 08625

OF COUNSEL . _' Lo
Thomsas F. Shebell, Jr.™ Re: Alfred J. Smith v. City of Plainfield
Victor Rallo, . File No.: 48666

IN MEMORIAM

Thomas F. Shebell, Sr. Dear Sir and/or Madam:

{1927-1986)

Enclosed please Complaint and Jury Demand together
with Civil Cover Sheet for filing with respect to the above-
entitled matter.

Very truly yours,

*Certified by the Supreme Court

of NJ as a Civil Trial dttorney

~Member N & NY Bars S HEBELL & SHEBELL d LLC
# Livensed in linois

s/Thomas F. Shebell, I

T 232-663-11%2 THOMAS F. SHEBELL, III
F 732.663.1144 TFS/san

655 Shrewsbury Ave., Enclosure

Suice 314

Shrewsbury, NJ 07702 ,

25 Monument St
Frechnld, N) 07728

www,Shebell.com
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SHEBELL & SHEBELL, LLC

655 Shrewsbury Avenue, Suite 314
Shrewsbury, New Jersey 07702

(732) 663-1122 Telefax (732) 663-1144

UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF NEW JERSEY

ALFRED SMITH Civil Case No.

Plaintiff,
vs. Civil Action
THE CITY OF PLAINFIELD, +~ COMPLAINT AND JURY DEMAND

PLAINFIELD CITY POLICE DEPARTMENT,
POLICE OFFICER EDWARD JACKSON,

POLICE OFFICER CHARLES MARTINA,

UNION COUNTY PROSECUTOR PETER BENZA v~
UNION COUNTY PROSECUTOR’S OFFICE, -
NEW JERSEY DEPARTMENT OF THE TREASURY
JOHN and JANE DOES (1-100)

Defendants.

Plaintiff, Alfred Smith, by and through his attorneys, the law

firm of Shebell & Shebell, LLC, states as follows:

JURSIDICTION

1. This action is brought pursuant to 42 USC section 1983 and
section 1988, and the Fourth, Fifth, and Fourteenth amendments to the
United States Constitution, and the Constitution and laws of the State
of New Jersey. Jurisdiction is founded upon 28 USC sections 1331,
1343 and 2202. Plaintiff further involves the supplemental
jurisdiction of this Court to adjudicate state law claims pursuant to

28 USC section 1367.
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INTRODUCTION

2. On July 10, 2009, Plaintiff ALFRED SMITH was
unconstitutionally and without due process, stopped, arrested,
subjected to an unlawful identification, prosecuted, convicted and
spent more than four years suffering in jail and state prison for an
assault and robbery of a woman in Plainfield, a heinous crime which he
did not commit. This gross miscarriage of justice was brought about
by the egregious misconduct of law enforcement officers who improperly
stopped and arrested him, fabricated evidence by having him identified
during improper and suggestive police identification, presented
evidence which it knew or should have known was incorrect and improper
through trial and an improper conviction based on the suggestive
identification which, due to the acts of the police officers, their
supervisors and superiors, and the department within the City of
Plainfield and office of the Union County Prosecutor’s office, which
created a irreparable misidentification and later a conviction of the
Plaintiff as the perpetrator of a crime which he did not commit
through impermissible suggestiveness in the identification process.

3. The county prosecutor’s office and prosecutor handling the
case, acting in a pattern with the custom and practice of the Union
County Prosecutor’s Office, knowing that the arrest was illegal, that
the evidence was improperly and illegally collected, that the police
identification was performed illegally and iwmproperly by denying due
process to Plaintiff Smith, and further that there was a complete lack
of actual evidence connecting him to the crime, nevertheless brought

the case to a conviction, in large part by introducing evidence which
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it knew was tainted and testimony which it knew or had reason to know
was false and/or by eliciting perjured testimony from a victim of a
crime which had nothing to do with Plaintiff Smith.

4. Mr. Smith maintained his innocence at trial and continued
to fight to prove his innocence throughout his incarceraticn.

Finally, after years of incarceration, the Appellate Division reversed
the conviction, finding that identification violated his due process
because it was impermissibly suggestive and that identification
evidence was improperly presented to the jury in order to obtain the
conviction. Union County, aware that they had only and could only
obtain the conviction through the use of illegal and improper evidence
and that the Appellate Court had now ruled that the Plaintiff’s due
process rights were repeatedly violated by the officers and by the
prosecutor, dismissed the charges against the Plaintiff.

5. Beyond compensating Mr. Smith for the years that he spent
in prison, his continuing suffering, this action seeks to remedy the
unlawful City of Plainfield, Plainfield Police Department and Union
County Prosecutors Office policies, practices, or customs of
conducting unlawful interrogations, unlawful police identification
procedures, unlawful stop and arrests, and failing to adequately
train, supervise and discipline officers and assistant prosecutors
that led defendants to violate his constitutional rights as guaranteed
by the Fourth, fifth and Fourteenth Amendments of the United States

Constitution, and the laws of the State of New Jersey.
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THE PARTIES

6. Plaintiff Alfred Smith is currently and was at all times
material to this complaint & resident of the State of New Jersey.

7. Defendant Officer Edward Jackson and Defendant Officer
Charles Martina are or were members of the Plainfield Police
Department. At all times relevant to this complaint, they were duly
appointed and acting police officers of the Plainfield Police
Department, acting under color of law pursuant to the statutes,
ordinances, regulations, policies, customs and usage of the City of
Plainfield and the State of New Jersey. They are each sued
individually and in their official capacity.

8. Attorney Assistant Prosecutor Peter Benza is or was a
member of the Union County Prosecutors Office. At all times relevant
to this complaint, he was a duly appointed and acting under color of
law pursuant to the statutes, ordinances, regulations, policies,
customs and usage of the City of Plainfield, County of Union and the
State of New Jersey.

9. The criminal trial of Plaintiff Alfred Smith was the first
criminal trial for Assistant Prosecutor Peter Benza within the Union
County Prosecutor’s Office. He had been trained and supervised
concerning the policies and procedures being followed by the Defendant
Union County Prosecutor’s Office.

10. Defendants John Doe 1-10, whose identities are currently
unknown, represent those employees of the Plainfield Police
Department, acting under color of law, pursuant to the statutes,

ordinances, regulations, policies, customs and/or usage of the City of
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Plainfield and the State of New Jersey, who had supervisory authority
over Defendants Officer Edward Jackson and/or Officer Charles Martina,
that participated in the investigation that lead to Plaintiff Smith’s
wrongful conviction or to the supervision and/or had active engagement
in behavior which violated the Constitution and statutes of the United
States and the State of New Jersey with respect to the conduct of
Officer Edward Jackson and/or Officer Charles Martina, and/or who
encouraged and condoned violations of the Constitution and statutes of
the United States and the State of New Jersey and/or who failed as
supervisors to establish a system to prevent violations of the
Constitution and statutes of the United States and the State of New
Jersey, which failure resulted in or was likely to lead to the
violation of the Constitution and statutes of the United States and
the State of New Jersey, and/or failed to properly and adequately
train officers who had police powers for the City of Plainfield, State
of New Jersey, or any other entity, which resulted in or was likely to
lead to violations of the Constitution and statutes of the United
States and the State of New Jersey. They are each sued individually
and in their official capacity.

11. The City of Plainfield is a city duly incorporated in the
County of Union, in the State of New Jersey, which at all times had a
duty to provide training, supervision and/or overall management of the
City of Plainfield Police Officers.

12. The Plainfield Police Department is a police department
organized and operating in the City of Plainfield, the County of

Union, in the State of New Jersey, at all times relevant hereto had
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the duty to provide training, supervision and/or overall management of
the City of Plainfield Police Officers.

13. Defendant John Doe Supervising Officers 1-9 were at all
times relevant hereto officers in the Plainfield Police Department
responsible for upholding and enforcing the law and maintaining the
peace in the City of Plainfield and were also responsible for
supervising and training subordinate officers and were also
responsible for creating and implementing policy statements,
ordinances, regulations, official decisions and well settled customs
and practices. They are sued individually and in their official
capacity.

14. The Union County Prosecutors Office is an entity operating
within the County of Union and State of New Jersey, and had the duty
to provide training, supervision and/or overall management to
‘prosecuting attorneys.

15. The New Jersey Department of the Treasury is an entity
operating within the County of Union and State of New Jersey, and had

the duty to provide training supervision and/or overall management to

prosecuting attorneys.

FACTS COMMON TO ALL COUNTS

16. In the evening of July 10, 2009, a woman, Josephine
DiMeglio, called the Plainfield police department and claimed that she
had been forcibly robbed on a dimly lit street in Plainfield, New

Jersey.
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17. The original description given by DiMeglio to the 911
operator on the call was of a “Black Male, wearing a black shirt, a
brown windbreaker, about six feet tall with a scar on his mouth” .
DiMeglio has also described the robbery as lasting for as long as ten
minutes.

18. When the Plainfield Police Department arrived to the call
from DiMeglio, Defendant Officer Edward Jackson was given a
substantially different and utterly vague description of the assailant
by her, namely a “tall black male in jeans and a dark shirt”.

19. Despite that Plaintiff Alfred Smith matched neither
description, other than being black, he was arrested by the Plainfield
Police Officer Defendant Charles Martina, who called in the arrest
back to Defendant Officer Jackson, who was still with the alleged
victim, Dimeglio.

20. According to DiMeglio, she was told by Defendant Officer
Edwards that her assailant had been caught and that they needed her to
positively identify him, “They told me they apprehended him and he was
across the street in the park..”

21. Subsequently, DiMeglio was driven by Defendant Officer
Edwards to the park. She rode in the back of Defendant Officer
Edwards police cruiser.

22. When DiMeglio arrived at the park in the dark at after 10
o’clock PM for the “show-up” identification, Plaintiff Smith had been
detained and was standing between two officers, Defendant Officer

Martina and another officer.
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23. At the instruction of Defendant Officer Edwards, DiMeglio
was permitted, under those circumstances, to make an identification
from the back seat of the police cruiser, without exiting the vehicle
to view Plaintiff Smith, and without even rolling down the car window.
Predictably, given the suggestive nature of the show-up, DiMeglio
misidentified Plaintiff Smith as her assailant.

24. DiMeglio'’s uncertainty regarding this identification was
further illustrated by her written description given at the Plainfield
Police Department, even after the “show-up” identification. Dimeglio
now described her assailant as an “Afro-American. 6 feet - 5’8",
brown shirt, cap, black pants.”

25. While Plaintiff Smith had been taken into custody by
Defendant Officer Martina, he had now been arrested without any
description matching his clothing, identifying his shaven head or
beard and with a wide range of height descriptions, from five foot
eight inches.

26. Later, during a Wade hearing before the trial court,
DiMeglio gave yet another description of her assailant, describing him
as having hair on his head, a scar on his mouth, and reducing her
description of his clothing to “something black and something brown”.
During that same Wade hearing, the Plaintiff Smith described his
clothing as “a black hoodie and brown pants”.

27. Completely illustrating the suggestiveness of the “show-up”
identification, the unreliable nature of the finally at the criminal
trial, and the willingness of the assistant Prosecutor Peter Benza to

present testimony exploiting the suggestiveness of the impermissible
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“show-up” identification and/or present willfully fabricated evidence
in order to secure a conviction, Dimeglio’s trial testimony,
incredibly, parroted Plaintiff Smith’s testimony at the Wade hearing,
now identifying her attacker as an Afro-American who was tall and for
the first time ever wearing a “black hoodie and brown pants”.

28. As a direct result of violations of the rights of Plaintiff
Smith, he was wrongfully arrested, wrongfully identified, wrongfully
detained, subjected to falsified evidence and fabricated testimony,
then improper conviction and continued unlawful detention for a crime
he did not commit.

29. The unlawful and illegal incarceration of Plaintiff Smith
continued from the time he was improperly apprehended in July 2009
until August 2014, when he was finally released. He was incarcerated
for five horrific years despite that he had done nothing wrong, and as
a direct result of the violation of his civil rights by the wrongful
acts of the Defendants.

30. Moreover, the acts of the Defendants, including Defendant
officer Edwards and Defendant Officer Marita, the Plainfield Police
Department, and the Union County Prosecutor’s Office were a part of an
ongoing policy and practice of these various violations of civil
rights, and/or were a natural and foreseeable consequence of the
disregard for the civil rights of individuals in Plainfield and being
prosecuted by the Union County Prosecutors Office, such that the City
of Plainfield, the Plainfield Police Department and the Union County
Prosecutor’s Office had encouraged and condoned these civil rights

violations and/or failed to establish a system to prevent them.
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31. Ag a result of this failure, civil right violations
occurred in the investigation and/or prosecution of crimes by the City
of Plainfield, the Plainfield Police Department and the Union County
Prosecutor’s Office including the violations of the Plaintiff as set
forth herein, and/or civil rights violations were likely or certain to
take place due to the nature of the policies in place at the City of
Plainfield, the Plainfield Police Department and the Union County
Prosecutor’s Office.

32. Plaintiff Smith, who maintained his innocence from the time
he was arrested through his entire incarceration and every time
thereafter, was clearly not guilty of the crime for which he was
accused, arrested, impermissibly identified, tried and convicted, then
incarcerated, and suffered financial losses and severe emotional
distress, which has robbed him of years of his life, which will never
be the same.

33. Plaintiff provided notices pursuant to N.J.S5.A. 59:1-1, et

seq.

COUNT I: WRONGFUL ARREST

34. All Defendants named herein were subject to 42 U.S5.C. sec
1983, 1985, 1986, and 1988 at all times relevant hereto.

35. Defendants were acting under color of law and without
probable cause when they denied the Plaintiff, Alfred Smith his right,
privileges and immunities secured by the United States Constitution,

Federal Law, and the law of the State of New Jersey by depriving him:

10
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a. Of his liberty and his rights to due process by taking
him into custody without probable cause and where he was
innocent of any crime;

b. By making an unreasonable stop, search and seizure of his
person;

c¢. By conspiring for the purpose of impeding and hindering
the due course of justice with the intent to deny him his
right to equal protection and due process under the law;

d. By refusing or neglecting to prevent deprivations and
denials of his civil rights under the Fourth Amendment,
Fifth Amendment, and the Fourteenth Amendments of the
United State Constitution and also the New Jersey
Constitution.

36. Defendants, with no probable cause, stopped, seized the
person of and arrested Plaintiff Alfred Smith.

37. Defendants, knew that Plaintiff Alfred Smith did not match
the description of the person who the victim of a robbery crime and/or
that the description provided by Defendant Officer Jackson through
victim Josephine DiMeglio’s description of “a black male, wearing blue
jeans and a dark shirt” was impermissibly and illegally vague in that
it would have provided probable cause for the stop and arrest of a
large portion of the population in Plainfield, New Jersey where
Plaintiff Alfred Smith was arrested. Although Plaintiff is a black
male, he was wearing a black hoodie and brown pants on that evening,

was nevertheless was stopped, arrested and/or questioned by Defendant
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Officer Martina, and then was detained with neither probable cause nor
any reasonable suspicion, all violating his Constitutional Rights.

38. Defendants, in particular Defendant Officer Martina, knew
that Plaintiff Alfred Smith was not in possession of any evidence
indicating that he had done anything illegal, nor indicating that he
had committed the crime of robbery for which he was arrested and
detained, but was detained nevertheless.

39. Defendants ignored Plaintiff Alfred Smith’s denial that he
had done anything illegal and his denial that he was in any way
connected to the robbery that was being investigated.

40. Plaintiff Alfred Smith at all times from the time of his
first interaction with Plainfield police, maintained his innocence.

41. Defendants, with no reasonable grounds to arrest Plaintiff
Alfred Smith, and no warrant to arrest Plaintiff Alfred Smith, knew
they had no probable cause to arrest him, but nevertheless effectuated
his arrest and detained him.

42, As a result of the unlawful arrest, Plaintiff suffered
violations of his rights under 42 USC section 1983 and section 1988,
and the Fourth, Fifth, and Fourteenth amendments to the United States
Constitution, and the Constitution and laws of the State of New
Jersey.

43, The City of Plainfield, Plainfield Police Department and
the Union County Prosecutor’s Office both actively engaged in
unconstitutional behavior by encouraging and condoning a system of
conducting arrests that would and did violate the rights of the

public, and/or failing to properly train its employees regarding the
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rights of individuals under Fourth, Fifth, and Fourteenth amendments
to the United States Constitution, and the Constitution and laws of
the State of New Jersey.

44 . The Defendants aforesaid actions constitute a false arrest
of the Plaintiff.

45, As a direct and proximate cause of the false arrest,
Plaintiff suffered damages.

WHEREFORE, Plaintiff demands judgment against the Defendants,
jointly and severally, for compensatory damages for pain, suffering,
loss of enjoyment of life, statutory damages, punitive damages,
interest, counsel fees, costs of suit and any other relief that the

court deems just.

COUNT II: VIOLATION OF DUE PROCESS RIGHTS THROUGH SUGGESTIVE “SHOW-UP”
ZDENTIFICATION

.

46. Plaintiff restates the information in the foregoing
paragraphs and fully incorporates same into this count as if stated
fully herein.

47 . Defendant Officer Edwards and Defendant Officer Martina
were acting under color of law and without probable cause when they
conducted a highly suggestive “show-up” identification of the
Plaintiff, Alfred Smith, indicating and/or suggesting to the person
presented to perform the identification that Plaintiff Smith was the
person that had committed criminal activity against her, despite that
this was not true, that there was no evidence that he had, when in

fact he had not committed a crime, whereby his rights, privileges and
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immunities secured by the United States Constitution, Federal Law, and

the law of the State of New Jersey were deprived:

a. Of his liberty and his rights to due process and equal
protection by conducting an unduly suggestive “show up”

identification of the Plaintiff Alfred Smith;

b. By subjecting the Plaintiff, Alfred Smith to a highly
suggestive identification procedure which had a
substantial likelihood of and resulted in irreparable
misidentification which would deny him due process

through the entire process;

¢c. By conspiring for the purpose of impeding and hindering
the due course of justice with the intent to deny him his

right to equal protection and due process under the law;

d. By subjecting him to wrongful imprisonment and continued
unlawful detention as a direct result of the deprivation
of due process resulting from the irreparable

misidentification;

e. By refusing or neglecting to prevent deprivations and
denials of his civil rights under the Fourth Amendment,
Fifth Amendment, and the Fourteenth Amendments of the
United State Constitution and also the New Jersey

Constitution.

48. Defendants subjected Plaintiff Alfred Smith to a violation
of the Due Process rights he was afforded by the Fourth, Fifth, and
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Fourteenth amendments toO the United States Constitution, and the
Constitution and laws of the State of New Jersey.

49. Defendants knew that plaintiff Alfred Smith did not match
the description of the person who the victim of a robbery crime and/or
that the description provided by Defendant Officer Jackson through
victim Josephine DiMeglio’s description of “a tall black male, wearing
blue jeans and a dark shirt” was impermissibly and illegally vague in
that it would have provided probable cause for the stop and arrest of
a large portion of the population in plainfield, New Jersey where
plaintiff Alfred Smith was arrested. Although plaintiff is a black
male, he was wearing a black hoodie and brown pants on that evening,
was nevertheless was stopped, arrested and/or questioned by Defendant
Officer Martina, and then was detained, all violating his
Constitutional Rights.

50. Defendants, in particular Defendant Officer Martina, knew
that Plaintiff Alfred Smith was not in possession of any evidence
indicating that he had done anything illegal, nor any evidence
indicating that he had commicted the crime of robbery for which he was
arrested and detained, but was held and subjected to an illegal
identification procedure nevertheless.

51. Defendants ignored Plaintiff Alfred Smith’s denial that he
had done anything illegal and his denial that he was in any way
connected to the robbery that was being investigated. Defendants also
ignored that he did not meet the description of the alleged assailant.
Defendants also ignored that he did not have any of the allegedly

stolen items on his person.
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52. Plaintiff Alfred Smith at all times from the time of his
first interaction with Plainfield police, maintained his innocence.

53. Defendants, with no reasonable grounds to arrest Plaintiff
Alfred Smith and no warrant to arrest Plaintiff Alfred Smith, knew
they had no probable cause to arrest him, but nevertheless effectuated
his arrest and detained him then subjected him to the unduly
suggestive identification procedure.

54. As a result of the unlawful identification procedure,
Plaintiff suffered vioclations of his rights under 42 USC section 1983
and section 1988, and the Fourth, Fifth, and Fourteenth amendments to
the United States Constitution, and the Constitution and laws of the
State of New Jersey.

55. The City of Plainfield, Plainfield Police Department and
the Union County. Prosecutor’s Office both actively engaged in unlawful
and/or unconstitutional behavior by encouraging and condoning a system
of conducting arrests that would and did violate the rights of the
public, and/or failing to properly train its employees regarding the
rights of individuals under Fourth, Fifth, and Fourteenth amendments
to the United States Constitution, and the Constitution and laws of
the State of New Jersey.

56. As a direct and proximate cause of the due process
violations, Plaintiff suffered damages.

WHEREFORE, Plaintiff demands judgment against the Defendants,
jointly and severally, for compensatory damages for pain, suffering,

loss of enjoyment of life, statutory damages, punitive damages,
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interest, counsel fees, costs of suit and any other relief that the
court deems just.

COUNT III: FALSE IMPRISONMENT

57. Plaintiff restates the information in the foregoing
paragraphs and fully incorporates same into this count as if stated
fully herein.

58. Defendants’ actions aforesaid constitute false imprisonment
of the Plaintiff.

59. As a direct and proximate result of the Defendants’ false
imprisonment, Plaintiff suffered damages.

60. The City of Plainfield, Plainfield Police Department and
the Union County Prosecutor’s Office both actively engaged in unlawful
behavior by encouraging and condoning a system of conducting arrests,
identifications and false imprisonment that would and did violate the
rights of the public, and/or failing to properly train its employees
regarding the rights of individuals under the law.

WHEREFORE, Plaintiff demands judgment against the Defendants,
jointly and severally, for compensatory damages for pain, suffering,
loss of enjoyment of life, statutory damages, punitive damages,
interest, counsel fees, costs of suit and any other relief that the

court deems just.

COUNT IV: MALICIOUS PROSECUTION

61. Plaintiff restates the information in the foregoing
paragraphs and fully incorporates same into this count as if stated

fully herein.
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62. Defendants’ actions aforesaid constitute malicious
prosecution of the Plaintiff.

63. As a direct and proximate result of the Defendants’
malicious prosecution, Plaintiff suffered damages.

64. The City of Plainfield, Plainfield Police Department and
the Union County Prosecutor’s Office both actively engaged in unlawful
behavior by encouraging and condoning a system of conducting arrests,
identifications and false imprisonment that would and did violate the
rights of the public, and/or failing to properly train its employees
regarding the rights of individuals under the law.

WHEREFORE, Plaintiff demands judgment against the Defendants,
jointly and severally, for compensatory damages for pain, suffering,
loss of enjoyment of life, statutory damages, punitive damages,
interest, counsel fees, costs of suit and any other relief that the

court deems just.

COUNT V: INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS

65. Plaintiff restates the information in the foregoing
paragraphs and fully incorporates same into this count as if stated
fully herein.

66. Defendants acted recklessly and/or intentionally in
deliberate disregard of a high degree of probability that the
Plaintiff would suffer emotional distress.

67. Defendants’ actions aforesaid were extreme and outrageous
proximately causing Plaintiff to suffer severe emotional distress.

68. The City of Plainfield, Plainfield Police Department and

the Union County Prosecutor’s Office both actively engaged in unlawful
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behavior by encouraging and condoning a system of conducting arrests,
identifications and false imprisonment that would and did violate the
rights of the public, and/or failing to properly train its employees

regarding the rights of individuals under the law.

WHEREFORE, Plaintiff demands judgment against the Defendants,
jointly and severally, for compensatory damages for pain, suffering,
loss of enjoyment of life, statutory damages, punitive damages,
interest, counsel fees, costs of suit and any other relief that the
court deems just.

COUNT VI: ABUSE OF PROCESS

69. Plaintiff restates the information in the foregoing
paragraphs and fully incorporates same into this count as if stated
fully herein.

70. Defendants’ actions aforesaid comnstitute abuse of process.

71. As a direct and proximate result of the Defendants’ abuse
of process, Plaintiff suffered damages.

72. The City of Plainfield, Plainfield Police Department and
the Union County Prosecutor’s Office both actively engaged in unlawful
behavior by encouraging and condoning a system of conducting arrests,
identifications and abuse of process that would and did violate the
rights of the public, and/or failing to properly train its employees
regarding the rights of individuals under the law.

WHEREFORE, Plaintiff demands judgment against the Defendants,
jointly and severally, for compensatory damages for pain, suffering,

loss of enjoyment of life, statutory damages, punitive damages,
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interest, counsel fees, costs of suit and any other relief that the

court deems just.

COUNT VII: NEGLIGENCE

73. Plaintiff restates the information in the foregoing
paragraphs and fully incorporates same into this count as if stated
fully herein.

74 . Defendants’ actions aforesaid were negligent in the
investigation, indictment, identification process, prosecution and
incarceration of the Plaintiff.

75. As a direct and proximate result of the Defendants’
negligence, Plaintiff suffered damages.

76. The City of Plainfield, Plainfield Police Department and
the Union County Prosecutor’s Office both actively engaged in unlawful
behavior by encouraging and condoning a system of conducting arrests,
identifications and false imprisonment that would and did violate the
rights of the public, and/or failing to properly train its employees
regarding the rights of individuals under the law. This included a
high degree of negligence and failure to meet the standard of care
owned to the public, creating a serious risk and/or an inevitability
of injury to individuals in the public.

WHEREFORE, Plaintiff demands judgment against the Defendants,
jointly and severally, for compensatory damages for pain, suffering,
loss of enjoyment of life, statutory damages, punitive damages,
interest, counsel fees, costs of suit and any other relief that the

court deems just.

COUNT VIII: NEW JERSEY CIVIL RIGHTS VIOLATION
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77. Plaintiff restates the information in the foregoing
paragraphs and fully incorporates same into this count as if stated
fully herein.

78. At all times relevant hereto, Defendants deprived,
interfered with and/or attempted to interfere by threats, intimidation
and/or coercion with the exercise and/or enjoyment of Plaintiff of his
substantive due process, equal protection rights, privileges and/or
immunities secured by the Constitution and/or laws of the United
States and/or State of New Jersey, in violation of N.J.S.A. 10:6-2.

79. As a direct and proximate cause of the Defendants’
violations of the Plaintiff’s civil rights guaranteed to him by
N.J.S.A. 10:6-2, Plaintiff suffered damages.

80. The civil rights violations aforesaid were committed by
Defendants with actual malice and/or will and wanton disregard of
persons who foreseeably might be harmed by Defendants’ actions.

WHEREFORE, Plaintiff demands judgment against the Defendants,
jointly and severally, for compensatory damages for pain, suffering,
loss of enjoyment of life, statutory damages, punitive damages,
interest, counsel fees, costs of suit and any other relief that the

court deems just.

COUNT IX: NEW JERSEY MISTAKEN IMPRISONMENT ACT, N.J.S.A. 52:4C-1, ET.
SEQ. - AS TO THE NEW JERSEY DEPARTMENT OF THE TREASURY

81. Plaintiff restates the information in the foregoing
paragraphs and fully incorporates same into this count as if stated

fully herein.
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B2. Pursuant to N.J.S.A. 52:4C-2, the New Jersey Department of
the Treasury is named as the Defendant for the Plaintiff’s claim under
the New Jersey Mistaken Imprisonment Act.

83. Plaintiff, Alfred Smith was convicted of the crimes of
second-degree robbery, N.J.S.A. 2C:15-1 and third-degree hindering
apprehension, N.J.S.A. 2C:29-3 (b) (4) and sentenced to a term of
imprisonment of 10 years on the charge of robbery and 5 years on the
charge of hindering on May 25, 2012.

84. The Union County assistant prosecutor who tried the case
for the State of New Jersey, Peter Benza, was new to the prosecutor’s
office and had little to no experience handling criminal trials.

85. The Plainfield police who investigated the underlying
crimes violated the Plaintiff’s due process rights in the course of
arresting him and improperly identifying him as the perpetratoxr of the
crimes. Specifically, they stopped, investigated and arrested an
innocent man, the Plaintiff Alfred Smith, who was in a park with his
friends, based upon an overly vague and even conflicting description
from the alleged victim of the person who committed the crime: “black
shirt, brown windbreaker, 6 feet tall and scar on mouth” then “tall
black male, jeans and a dark shirt”. Then, the police informed the
victim that they had “apprehended him and he was across the street in
the park..” and performed an improper “show-up” identification of the
Plaintiff, who was wearing different clothing than either description
given by the victim, who had no scar on his face and, in fact, had a
beard. The identification was done by the police while the Plaintiff

was surrounded by two police officers and standing by a police car,
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further falsely implying his guilt. The victim was never even asked
to exit the patrol car, nor was the rear window of the car where she
was sitting rolled down. Plaintiff Smith, who made no attempt to flee
from the police when they pulled up at the park where he was with his
friends and who was not in possession of any stolen items, at all
times maintained that he was inn&cent.

86. The inexperienced Union County prosecutor used the improper
identification to obtain a guilty verdict against the Plaintiff Smith,
who maintained that he was innocent through trial. Plaintiff Smith
even shaved his beard, which he had worn for a decade, at the time of
trial in order to demonstrate that he did not have the facial scar
that the victim identified her actual attacker as having.

87. The charge and conviction on the crime of “hindering” was
based upon the Plaintiff’s refusal to be forthcoming while he was
being illegally arrested and detained by the police, and the
conviction for “robbery” which was obtained using a false
identification, was obtained by viclating his rights to due process
and equal protection by the Defendants.

88. Plaintiff Smith did not commit the crimes for which he was
convicted and did nothing but defend accusations that he had committed
a crime, doing absolutely nothing by his own conduct to cause or bring
about his conviction.

89. The Plaintiff was incarcerated from the date of his arrest,
on July 10, 2009, which incarceration continued until September 18,
2014, when he was released after the Appellate Division found in the

published decision State of New Jersey v. Alfred J. Smith, 436 N.J.
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Super. 556 (App. Div. 2014) that the Defendants had violated his
rights to Due Process under the law by performing the improper
identification of him and using that identification at time of trial
to obtain a conviction. In vacating the convictions, the Appellate
Division found that the “only specific detail” that the victim,
DiMeglio, offered to identify Plaintiff Smith as her attacker was his
clothing and were the result of the fact that she “continued to add
details as time passed and those details, inexplicably, corresponded
with the other evidence the State presented on this issue”. Further
that the “only distinguishing feature she accurately offered was the
color of his skin” which was black, as he is an African American.
Finally, the Appellate Division found “no basis to conclude that she
had an independent recollection of his appearance”.

90. It was decided as a matter of law by the Appellate Court
that Plaintiff Smith was denied due process.

91. After the Appellate Division had vacated the convictions
against Plaintiff Smith which had been completely based upon the
emergence at the May, 2012 criminal trial of a new and never before
heard description which completely and “inexplicably” corresponded
with the rest of the newly appointed Assistant Prosecutor Benza's
case, Union County declined to retry the case, as there was no actual
evidence that Plaintiff Smith had committed the crimes of which he had
been falsely accused.

92. Therefore, it is both clear and convincing that there is no
evidence that Plaintiff Smith committed the crimes of which he was

convicted.

24



Case 3:33-av-00001 Document 10475 Filed 10/01/15 Page 28 of 29 PagelD: 303593

93. As a direct and proximate cause of the Mistaken
Imprisonment, as under the act, Plaintiff suffered damages.

WHEREFORE, Plaintiff demands judgment against the Defendant, The
New Jersey Department of the Treasury for statutory damages, interest,
counsel fees, costs of suit, and for an order of the court requiring
that the probation department evaluate the Plaintiff’s family
situation, educational history, vocational training, employment
history, and financial resources, housing situation and insurance
coverage, and provide non-monetary relief ingluding vocational
training, tuition assistance, emotional and career counseling, housing
assistance and health insurance coverage in addition to any other

relief that the court deems just.

DEMAND FOR TRIAL BY JURY

Plaintiffs hereby demand a trial on all issues in the
above-entitled cause of action.

DESIGNATION OF TRIAIL COUNSEL

Pursuant to Rule 4:25-4, John H. Sanders, II, Esq., is
hereby designated as trial counsel.

CERTIFICATION PURSUANT TO R.4:5-1

1. The matter in controversy is not the subject of any
pending arbitration.

2. No other action or arbitration is contemplated herein.
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3. All parties presently known by Plaintiff are named and

identified in the action filed herein.

SHEBELL & SHEBELL, LLC

Counsel for Plaintiff

By: /s/ Thomas F. Shebell, III
THOMAS F. SHEBELL, III

Dated: September 18, 2015
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