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Attorney(s): Edward J. Nolan, Esq. |

Law Firm: Law Offices of Edward J. Nolan

Address: One University Piaza, Sulte 404
Hackenzack, NJ 67601

Teiephone No.: (201) 9961400

Fax No.: {201} 996-1180

E-maii: sdwardjnalan@aol.com

Attorney(s) for Plaintitf(s): JOHN F. KIENE

JOHN F. KIENE

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION

BERGEN COUNTY

Plaintiff(s)

V8.

. KE . L-4690-12
BOROUGH OF NEW MILFORD, A Corporate Body Politic of DOCKET NO. L~
the State of New Jersey; FRANK PAPAPIETRO; atid JOHN
DOES NOS. 1-10 CIVIL ACTION

Defendant(s) Sununons

From the State of New Jersey

Ty the Defendant(s) Named Above:

The plaintiff, named above, has filed & lawsuit against you in the Superior Court of New Jersey. The complaint
attached to this summons states the basis for thig lawsuit. If you dispute this complaint, you or your attorney must file a
written answer or motion and proof of service with the deputy clerk of the Superior Court in the county listed abave within
35 days from the date you recejved this summang, not counting the date you received it. (The address of each deputy clerk of
the Superior Court is provided.) If the complaint is one in foreclosure, then you must file your written answer or motion and
proof of service with the Clexk of the Superior Court, Hughes Justiee Complex, F.O. Box 971, Trenton, NJ 08625-0971. A
filing fee payable to the Treasurer, State of New Jersay, and a completed Case Information Statement (available from the
deputy clerk of the Superior Court) must accompany your answer or motion when it is flled. You must algo send a copy of
your angwer or motion to plaintiff's attorney whose name and address appear above, or to plaintiff, if no attorney is named
above, A telephone call will not protect your rights; you must file and serve 8 written answer or motion (with fee of $136.00
and completed Caze Information Statement) if you want the caurt to hear your defense.

If you do not file and serve a written answer or motion within 36 days, the court may enter a judgment against yon
for the relief plaintiff demands, plus interest and costs of suit. If judgment is entered against. you, the Sheriff may seize your
money, wages or property to pay all or part of the judgment.

If you cannot afford an attorney, you may call the Legal Services Office in the county where you live or the Legal
Services of New Jersey statewide toll free hotline at 1-888-LSNJ-LAW (576-6529). A list of these offices is provided. If you
do not have an atborney and are not eligible for free legal assistance, you may obtain a referral to an atterney by calling one
of the Lawyer Referral Services. A list of these numbers 18 also provided.

 /g/ Jennmifer M, Perez

Dated: June 25, 2012 '
Jennifer M. Perez

Superior Court Clerk

Name of Defendant To Be Served: Borough of New Milford L
c/o Christine Demiris, Borough Administrator

Address of Defendant To Be Served: Borough of New Miiford, Municlpal Building
930 River Road, New Milford, NJ 07646

P P T wsir me T ha ooy THy RinnG Prnasered] hy Printed hy ALL-STATE LEGAL®




Jun 25 2012 10:48AM EDWARD J MOLAN ESQ

12019961180

Directoxy of Superior Couxt Deputy Clerk Offices

Legal Services of New

ATLANTIC COUNTY:

Deputy Clerk of the Superior Gourt
Civit Division, Direct Filing

1201 Bacharach Blvd., Firet Floor
Atlantic City, NJ 08401

LAWYER REFERRAL

(B0Y) 346-3444

LEGAL SERVICEH

{609) 3484200

BERGEN COUNTY:

Deputy Clork of the Baperior Court
Cuue Processing Bection, Room 118
Juetice Centar, 10 Maln Strest
Hackensack, NJ 07801-0769
LAWYER REFERRAL

(261) 488-0044

LEGAL SERVICES

(201) 487-2166

BURLINGTON COUNTY:
Deputy Clerk of the Superior Court
Central Procesaing Office
At Judieial Intake

First Floor, Court Facility,
40 Rancocas Road

Wournt Holly, NeJ 08060
LAWYER REFERRAL
(G08) 261-4862

LEGAL SERVICES

{B00) 496-4570

CAMDEN COUNTY:

Deputy Clerk of the Superior Court
Civil Processing Office

Tirel Fleor, Hall of Records

101 South Fifth Street

Camden, NJ 08108

LAWYER REFERRAL

(856) 964-4620

LEGAL SERVICES

{856) 964-2010

CAPE MAY COUNTY:

Deputy Clerk of the Superior Coust
% North Main Street

Box DN-209

Cape May Court House, NJ 08210
LAWYER REFERRAL

(6069) 463-0318

LEGAL SERVICES

(609) 465-8001

CUMBERLAND COUNTY:

Deputy Clexk of the Suparior Court
Civil Case Mansgement Office

Broad & Fayetto Btreets, P.C. Box 815
Bridgeton, NJ 08302

LAWYER REFERRAL

(856) 892-6207

LECAL SERVICES

£856) 451-0008

ESSEX COUNTY:

Deputy Clerk of the Superlor Court
B0 West Markel Street

Room 131

Newark, NJ 07102

LAWYER REFERRAL

(073) 622-6207

LEGAL SERVICES

(078} 624-4600

91 - Bumrnoens - Law or Chancery Divisions

Jersey statewide toll free hotline 1-888-L

GLOUCESTER COUNTY:
Deputy Clerk of the Buperior Court
Clvil Case Management (ffice
Attn: Intake

Firet Floor, Court Houee

1 North Brosd Street, P.O, Box 760
Woodbury, NJ 08086

LAWYER REFERRAL

(855) 848-4580

LEGAL SERVICES

{856) 848-6360

HUDBSON COUNTY:

Deputy Clerk of the Superior Court
S perior Court, Civil Records Dept.
Brennan Courtheunse, Flrst Flooy
583 Newark Avenue

Jersey City, NJ.07306

LAWYER REFERRAL

{201) 7932787

LEGAL SERVICES

(201) 792-8363

HUNTERDON COUNTY:

Deputy Clerk of the Buperior Court
Civil Dividon

65 Park Avenue

Flamington, NJ 08823

LAWYER REFERRAL

(p0B) 268-6108

LEGAL BERVICES

(808) 7827979

MERCER COUNTY:

Deputy Clerk of the Superior Cowrt
Loczl Filing Office, Courthonse

175 Youth Broad Street, 'O, Box 5068
Trenton, HJ (8850

LAWYER REFERRAL

(608) 585-6200

LEGAL $ERVICES

(600) 895-8240

MINDLESEX COUNTY:

Daputy Clerk of the S8uperior Conrt
Administration Building

Third Fleor

1 Kennedy S¢., P.O. Box 2688

Nesw Brunswick, MNJ (18503-2633
LAWYER REFERRAL

(732) #28.0053

LEGAL BERVICES

(782) 249-7600

MONMOUTH COUNTY:

Deputy Clerk of the Superior Couxt
Court House

71 Momament Park, P.O. Box 1209
Frezheld, NJ 07728-1268
LAWYER REFERRAL

(732) 4315644

LEGAL SERVICES

{742) 866-0020

MORRIS COURTY:
Deputy Clerk of the Superior Court

. Civil Divislon

30 Schuyler Place, P.O. Box $10
Morristown, NJ 07960-0910
LAWYER REFERRAL

(978) 2087-6882

LEGAL BRERVICES

(973) 2B5-6911

Ehaaarroad e

SNJ-LAW (576-6629)

OCEAN COUNTY:

Deputy Clerk of the Superior Cowrt
Court House, Room 119

118 Washington Strect

Tama River, NJ 08764

LAWYER REFERRAL

(732) 244-3666

LEGAL SERVICES

(792) 341 2727

PASSAIC COUNTY:

Deputy Clork of the Superior Court
Clvil Division Court Houaa

77 Hamilton Btreet

Paterson, NJ 07606

LAWYER REFERRAL

(979) 278-8288

LEGAL SERVICES

(978) 625-2000

SALEM COUNTY:

Deputy Clerk of the Superior Court
a2 Market Street, P.O. Box 13
Balom, NJ 08079

LAWYER REFERRAL

(566) ATB-BUGS

TL.EGAL SERVICES

(856) 451-0003

SOMEREBET COUNTY:

Deputy Clerk of the Superlor Court
Civil Division Qffice, PO, Box 3000
New Court Houge, Third Floor
Somervilla, NJ 08876

LAWYER REFERRAL

(908} 68H-2324

LEGAL SERVICES

(908) 2810846

SUSSEX COUNTY:

Deputy Clerk of the Snperior Court
Sussex County Judicial Center
43-47 High Strest

Newton, N.J G7860

LAWYER REFERRAL

(978) 267-6852

LECGAL SERVICES

{¥73) 383-7400

UNION COUNTY:

Deputy Clerk of the Buperior Court
st Floor, Court House

% Broad Strest

Elizabeth, N.J 0720760678
LAWYER REFERRAL

(908) 353-47LD

LEGAL SERVICES

{08} 454-4340

WARREN COUNTY:

Deputy Clerk of the Seperior Court
Civil Division Offics

Court House

418 Becond Strest

Belvidere, NJ 07823-1500
LAWYER REFERRAL

(808) 8871885

LEGAL BERVICES

(H08) 475-2010
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BERGEN COUNTY COURTHOUSE
SUPERIOR COURT LAW DIV
BERGEN COUNTY JUSTICE CTR RM 415
HACKENBACK NJ 07601-76€80
TRACK ASSICNMENT ROTICE
COURT TELEPHONE NO. (2C1) 527-2600
COURT HOURS

DATE: JUNE 20, 2012
RE: KIENE VS NEW MLLFORD BOROUGH OF
DOCEET: BER L -004630 L2

THE ABQVE CASE HAS BEEN ASSIGNED TO: TRACK 3.

DISCOVERY IS 450 DAYS AND RUNS FROM THE FIRST ANSWER OR 50 DAY3
FROM SERVICE ON 'THE FIRST DEFENDANT, WHICHEVER COMES FIRST.

THE PRETRIAL JUDGE ASSIGNED If: HON LISA PEREZ-FRISCIA

TR YQOU HAVE ANY QUBESTIONS, CONTACT TEAM co3
AT: (201) 527-2600.

TF YOU BELIEVE THAT THE TRACK IS INAPRROPRIATE YOU MUST FILE A
CERTIFICATION OF GOOD CAUSE WITHIN 30 DAYS OF THE FILING OF YOUR PLEADING.
PLAINTIFF MUST SERVE COPIES OF THIS FORM ON ALL OTHER PARTIES TN ACCORDANCE
WITH R.4:5A-2.
ATTENTION:
ATT: EDWARD J. NOLAN
NOLAN & BOYAN LLC
LAW OFFICES OF EDWARD J NOLAN
1 UNIVERSITY PLAZA STE 404
HACKENSACK NJ 07601
JUBHUEL
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SUPERIOR COURT BERGEN COUNTY
FILED

LAW OFFICES OF EDWARD J. NOLAN

One University Plaza, Suite 404

Hackensack, New Jersey 07601

(201) 996-1400 -
Attorneys for Plaintiff, John F. Kiene g’ e B W

SUPERIOR COURTO NI Fersey
JOHN F. KIENE, BERGEN COUNTY
‘ LAW DIVISION

Plaind pockerNo. /. - E70~/ A\

V.

BOROUGH OF NEW MILFORD, a corporate CIVIL ACTION
body politic of the State of New Jersey; '
FRANK PAPAPIETRO; and JOHN DOE NOS.
i-10, COMPLAINT
AND JURY DEMAND
Defendanrts.

Plaintiff, JOHN F. KIENE {**Kiene” or “plaintiff”), residing at 2 Winding Trail,
Township of Mahwah, State of New Jersey NJ 07430, by way of complaint, says:

THE PARTIES

i. Kiene i3 a 29-year veteran of the Borough of New Milford Police Drepartment
(“New Milford PD”). He began his employrhent as a Patrolman in September 1982, was
promoted to the rank of Sergeant in 1994 and promoted to the rank of Lieutenant in June 2002,

2, Defendant Borough of New Milford (“New Milford™) is organized, pursuant to

| taw, as the go-verning _bodjr of New Milford with offices for the administration of its

governmental functions located at 930 River Road, Borough of New Milford, County of Bergen,
and State of New Jersey.

3. At all times relevant to this lawsuit, defendant Frank Papapietro (“Papapictro™)

was and is Chief of Police of the New Milford PD and a resident of New Milford, New Jersey,

C M5z DERADatkopAClisn sV lientp K iene\C omplalne. doc 1
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As Chief of Police, Papapietro was and is plaintiff’s employer and supervisor within the meaning
of the Conscientious Employee Protection Act and, upon information and belief, the source, if
not the sole source, of the retaliatory actions described within. Moreover, as Chief of Police,
Papapietro aided and abetted the unlawful conduct set forth herein within the meaning of the
New Jersey Law Against Discrimination.

4. Defendants John Doe Nos. 1 through 10 are fictitious names of additional
individuals who are yet unknown to plaintiff, who participated, directly or indirecily, in the acts,
events or conduct set forth herein.

NATURE OF THIS ACTION

5. Kiene brings this action against New Milford and Papapietro pursuant to New

Jersey's Conscientious Employee Protection Act (“CEPA™), N.LS, A, 34:19-1 et seq., and the

New Jersey Law Against Discrimination, N.J.§.A. 10:5-1 et seq,, respectively, for adverse
employment action taken against him and for discrimination against him on account of age.
JURISDICTION AND VENUF,
6. Jurisdiction is properly laid in this Court in that the named defendants are subject
to the personal jurisdiction of the Court and the as yet unidentified fictitious defendants, upon
information and belief, also are subject to the jurisdiction of this Court. Venue is proper herein

because all the events giving rise to the instant claims occurred within the County of Bergen,

State of New Jersey.

CAUsers\LOBIMD esktap Clienta\ClientyiKieaa\Complalnt. doc 2
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STATEMENT OF FACTS

7. From 2001 to 20035, the New Milford P.D. had seven administrative officers
which included one Captain, one Detective Lieutenant and five Lieutenants. Plaintiff John Kiene
was ane of the five Lieutenants. In addition, there were six Sergeants during that period of time.

8. = However, between 2006 and 2011, the New Milford P.D. had nine retirements,
but made no promotions to replace the retirees made up primarily of the ranking officers
described above.

5. As a conseguence, the New Milford P.D. (which has operated without a Captain
since 2006) began operations at the beginning of 2012 with only a handful of ranking officers:
Chief of Police (Papapietro), one Lieutenant (Kiene) and six Sergeants.

10. ' Between 2006 and 2011, there were frequent discussions concerning the lack of
rank in the pelice department between Papapietro and the New Milford P.D. rank and file
through the Police P.B.A. as well as discussions between Papapietro and fhe Governing Body.
The P.B.A. pushed for promotions for several vears because the effect of the lack of rank was the
shrinking group of ranking officers, as well as many patrolmen, were required to work out of
title.

11.  Kiene has been the de facto Captain since 2008, and until very recently, Kiene, as
the senior Lieutenant, had been the highest ranking officer of the New Milford P.D. (excepting
only Papapietro) since 2008,

12.  Moreover, due to the shortage of ranking officers, senior patrolmen were
frequently required to command patrol tours which, according to New Milford’s Police Policy

and Procedures, is the command responsibility of Police Lieutenants.

CilUser\LOEFNNR sk top\Chrnea\Client i KieneVComlaint doe 3




Jun 25 2012 10:50AM EDWARD J NOLAMN ESO 12019981180 e

13. In fact, the absence of ranking officers had reached such a critical stage that
Papapietro recently publicly stated the lack of appropriate rank in the New Milford P.D. was
exposing the Borough to potential liability.

14.  For several years, including as late as year-end 201 1, Papapietro proposed
promations of two Captains, five Lieutenants and four Sergeants,

15, During this time, Papapietro had frequently stated orally and in written proposals
that he wanted promotions to the rank of Captain as well as to the ranks of Lieutenant and
Sergeant. In fact, at a PBA meeting in June 2009, Papapietro publicly stated that he wanted two
Captains. Moreover, since at that time thers was only two Lisutenants, Kiene and Lt. Raffo, in
the police department, he indicated that the promotions would proceed without the need for a
test. |

16, After L1, Raffo retired at the cnd of 2011, Kiene was the only Ligutenant in the
New Milford P.D. |

17.  InJanuary 2012, Papapietro proposed the following promotions which the
Govermning Body approved and which reﬁent!y took effect, respectively, in March and April,
2012: five (5) promotions to Lieutenant, and one (1) jJromotion to the newly created rank of
Detective Lieutenant, from the existing pool of six Sergeants, as we!l as promotions of five (5)
patrolrhcn to the position of Sergeant, and one (1) to the newly created rank of Detective
Sergeant,

18,  Six Sergeants were automatically promoted, The rationale was six new
Lieutenants were required, the six Sergeants proposed for promotion were the only members of
the New Milford P.D. who were eligible for promotion o that position and all six sergeants were

qualificd based on their experience working out of title for several years.
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19, The promofion of six patrolmen to, respectively, the ranks of Sergeant and
Detective Sergeant, were made following an examination. Six patrolmen, among the eighteen
patrolmen who applied, were promoted.

20,  Thus, it was understood by Papapietro and the Mayor and Council (as well as the
rank and file in the New Milford P.D.) that the men who were promoted had ali been working
performing out of title work in addition to their titled responsibility and therefore merited their
promotions.

21.  Kiene was never éonsidered for promotion, let alone recommended for promotion
in 2012, When Kiene only learned in or about January 2012 after the matter became public that
the proposed 2012 promotions of several jumior officers, six Sergeants and six patrolmen , were
to be made but that he was not to be promoted to Captain, he protested his omission to
Papapietre.

22, Kiene advised Papapietro that he agreed that all of the Sergeants in the New
Milford P.D. deserved to be promoted to Licutenant since they had all been working out of title
since the retirements of Lieutenants Boccher, McGrath and Bums.

23,  However, Kiené also reminded Papapietro that he had been performing Captain’s
duties since Captain Gerrity retired in 2006. Furthemoré, he had been performing the duties of
Captain and was second in command as the ranking Lieutenant of the New Milford P.D. beginning
April 1, 2008 when Licutenant McGrath retired.

24, As the police depart_ment’s-senior officer (other than Papapietro), Kiene is
respongible for the patrol division from a command perspective and also serves as the chief

administrative officer for the entire police department. As such, he has been working out of title

€ WrendLOF IMDektop\UlienttClicats\Hiene\Complaint. thae 5
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longer and has performed more out-of-title work than any other current officer in the New
Milford P.D.

25. However, even after Kiene objected to his omission from the proposed
promotions (which the entire rank and file recognized as a glaring exclusion), Papapietro refused
to reconsider and revise his promotion recommendations to the Governing Body.

26.  Papapietro claimed that it was ﬁot hiz decision to deny Kiene a promotion.
Papapietro claimed that the Mayor and Council were not interested in his promotion at this time.

27. This was not frue. Both Papapietro and Kiene knew that Papapietro was simply
passing the buck because the Governing Body, which was authorizing twelve promotions after
years of no promotions, looked to Papapietro for his recommendation. Moreover, the New
Milford borough ordinances and the police department’s policies and procedures make it very
clear that Papapietro has full and unfettered discretion concerning the promotion to the position
of Captain,

28,  Kiene's objection to his omission from the promotion list was basic: it was
arbitrary, inequitable and discriminatory.

29, Kiene has maintained an exemplary record throughout his years of service to New
Milford. He has performed his Lieutenant’s work to the best of his ability and performed any
additional out-of-title work that was asked of him to the best of his ability as well, Throughout
his employment with the New Milford P.D., Kiene without question has performed and
continues to perform up to the present all the duties required of himina dﬂigent,-proper and

satisfactory manner.
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30.  Plaintiff had no reason to be]ieye that Papapietro ever held, or could reasonably
hold, a different opinion. Therefore, the denial of Kiene’s deserved promotion to Captain had
nothing 1o do with merit.

31 In short, Papapietro denied Kiene his merited promotion without any valid
reason.

32. Moreover, Kiene has been left to conclude that Papapietfo’s failure to recommend
his immediate promotion to Captain, in conjunction with the other promotions of junior officers,
proposed to the Governing Body, and especially his handling of the entire episode, was
malicious and intended to needlessly humiliate and embarrass Kiene.

33. Papapietro failed to support Kiene's promotion to Captain as expected when the
long overdue promotions were finally addressed in early 2012

34,  Inaddition, despite the fact that Kiene had been second in command for several
years, Papapietro also did not even apprise him of proposed 2012 promotions, which excluded
Kiene, before he first presented the matter to the Governing Body. As noted above, Kiene,
much to his embarrassment, only found out about the promotions when the anticipated
promotions became public knowledge. |

35. In addition, as a result of New Milford’s promotion of one of the Sergeants to the
newly created position of Detective Lieutenant in 2012, Kiene has been demoted in rank from
second in command to third in command,

36. Finally, Kiene is still expected to continue to serve, and continues to serve, in the

Lieutenant rank as de facto or acting Captain without compensation.
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. FIRST COUNT

(Claim Under New Jersey’s Conscientious Employee
Protection Act, N.J.S.A, 34:19-1 to 34:19-8)

37.  Kiene repeats and realleges Paragraphs 1 through 36 of the Complaint as if fully
set forth herein.

38.  Kiene reasonably believes that his performing Captain’s work and duties as a
police Lieutenant in the New Milford P.D. is int violation of law, or a rule gr n_agulation
promulgated pursuant to law, and is incompatible with the clear mandate of public policy
concerning the public health, safety or welfare or protection of the eavironment.

39,  Specifically, defendants failure to compensate Kiene for his work as de facto or
acting Captain since 2008 is in violation of N.J.8.A, 40A:9-6 (“defacto officers and employees;,
right to compensation™). In addition, defendants’ inequitable and discriminatory failure to
promote him to Captain is. in violation of New Jersey’s Law Against Discritnination, N.I.S.A
19:5-1 erseq.'

40, Thus, defendants® refusal to promote Kiene and failure to remunerate him for his
service as de fucto Captain violated the law and public policy set forth in Titles 10 and 40A of
the New Jersey Statutes.

41.  Kiene performed a whistle-blowing activity as described in N.J.8,A. 34:19-3(a)

and (c) respectively, when he disclosed to Papapietro that his refusal to support his promotion

I In addition, defendants’ actions and inactions clearly violated N.LS.A. 40A:14-147 ("Suspension and removal of
memnbers and officers...””) and also may have violated N.18.A, 40A:14-129 (“Promotion of members end
officers....")

N.1.8.A. 40A:14-147, which concems tenure in office, prohibity, among other things, the demotion or reduction in
rank in office of a police officer except for “just cause” initiated by written complaint and established at a hearing,
The demotion of Kiene in this case clearfy violates the public policy reflected in the statute.

N1 S.A. 40A:14-129, which concerns promotions, states, in.pertinent part, that “preference shall be given
atcording to seniotity of service™, Upon information and belief, no consideration was given to Kiene’s seniorily, let
alone his merit and fitness for promotion at any time — even after counsel on behalf of Kiene asked the Mayer and
Council to reconsider their intended promotions before their proposed effective dates,
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was improper, and objected to Papapietro’s improper refusal to support his promotion to Captain
since he had been working for several yéars without remuneration as de facfo Captain for the
New Milford P.D,

42, Defendants took adverse cmployr;nent action against Kiene by deliberately
demoting his rank without any justification from number two in the new Milford P.ID. to number
three by changing the composition of the New Milford P.D. to create two (2) new positions in
conjunction with the recent promotions.

43.  The Governing Body, on Papapietro’s recommendation, amended the Borough
Ordinances to create (and to subsequently fill).two (2) new positions on the New Milford P.D.’s
Table of Organization, the positions of Detective Lieutenant and Detective Sergeant. The
Detective Lieutenant position is senior in rank to Kiene’s rank of Lieutenant. Moreover, asa
further result, the newly promoted Detective Lieutenant now holds the second ranking position in
the New Milford P.D, because there is no incumbent in the Captain rank, which is the higher and
last recognized rank between Detective Lieutenant and Papapietro as Chief of Police.

44,  Kiene was not only demoted to a lower rank on the Table of Organization but aiso
lost his second ranking positibn in the Chain of Command. Notwithstanding, Kienie continues to
perform without compensation the many services of the still higher rank of Captain as de facto
Captain.

45.  Adverse employment action taken against Kiene by defendants also included
several instances of actions directed against plaintiff’ Kiene that combined, with his demutibn, to
make a patiern of retaliatory conduct, including the following: (1) defendant New Milford’s
failure to entertain Kiene's merit and fitness for promotion instead deferring to Papapietro’s

arbitrary, capricious, unreasonable and discriminatory exercise of discretion; (ii) defendants’
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discriminatory refusal to promote Kiene to Captain or compensate him for his out-of-title work,
notwithstanding defendants’ subsequent promotion of tWeIVejunior police officers, who also
were working out of title, to the positions of Lieutenant and Sergeant; and (iii) defendants
continued expeciation that Kiene would continue to serve as de fucfo Captain within the police
department while continuing to fail to compensate him for performing the duties of de facto
Captain.

46.  The causal connection between plaintiff’s whistleblowing activity and the adverse
employment action is therefore plain.

47.  The aforesaid conduct of defendants was done maliciously and/or with wanton
and willful distegard of plaintiff's rights pursuant to New Jersey’s Conscientious Employee
Protection Act, N.LS,A. 34:19-1 to 34:19-8.

48.  Defendants’ conduct involved the participation of Upper Management thereby
warranting an award of punitive damages.

49, As a result of defendants' actions and inactions, plaintiff has suffered and will
continue to suffer damages.

WHEREFORE, pIaiptiff demands judgmenf against defendants the Borough of New
Milford and Frank Papapietro jointly, severally and in the alternative, for compensatory damages
and punitive damages, interest, attorneys' fees, costs of suit and civil fines and for such further
relief as the Court deems just, proper and equitable.

SECOND COUNT

(Age Discrimination Claim Under New Jersey’s
Law Against Discrimination, N.J.S. A, 10:5-1 ¢f seq.)

50.  Kiene repeats and realleges Paragraphs 1 through 49 of the Complaint as if fully

set forth herein,
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51 Kiene is 50 years old and has been employed by the New Milford P.D. for over 29
years.

52,  Kiene belongs to a protected class. He also performed his job at a level that met
his employer’s legitimate expectations, but was denied his promotion to Captain and demoted
under circumstances that would give rise to an inference of discrimination.

53. Defendants offered no reasonable or credible explanation for their actions,
including the exclusion and demotion of Kiene in connection with the recent promotions of
several junior officers in the New Milford P.D.

54.  Papapietro’s reasén given to Kiene for why he was excluded from the recent
promotions and demoted by the process was false, In fact, Kiene was denied his merited
promotion and demoted in connection with the promotions of junior olfﬁoers by defendants
because of his age. Papapietro’s statements to Kiene were merely a pretext to camouflage
defendants’ discriminatory and other improper and illegal treatment of plaintiff.

55.  Kiene's age, therefore, was a determinative factor in defendants’ decision to
exclude and demote him _in connection with the recent promotions of 12 junior officers.

56, As such, the foregoing constitutes age discrimination in viola’gion against New
Jersey's Law Against Discrimination, N,J.S.A, 10:5-1 gt seq. (the “NILAD).

57, The aforesaid conduct of defendants was done maliciously and/or with wanton
and willful disregard of plaintiff’s rights pursuant to the NJLAD.

58,  Papapietro knowingly and substantially assisted New Milford’s unlawful conduct
and, as such, is individually liable as an aider and abettor under the LAD.

59.  Defendants’ conduct involved the participation of Upper Management thereby

warranting an award of punitive damages.
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60.  As aresult of defendants’ actions and inactions, plaintiff has suffered and will
continue to suffer damages.

WHEREFORE, plaintiff demands judgmerit against defendants the Borough of New
Milford and Frank Papapietro jointly, severally and in the alternative, for compensatory damages
and punitive damages, interest, attorneys' fees, costs of guit and civil fines and for such further

relief as the Court deems just, proper and equitable.

JURY DEMAND

Plaintiff hereby demands a trial by jury on all issues so triable,

DESIGNATION OF TRIAL COUNSEL

Plaintiff hereby designates Edward J. Nolan, Esq. as trial counsel.

LAW QOFFICES OEEDWARD J, NOLAN

Dated: June 14, 2012 - By

Edww olan

ERTIFICATION PURSUANT TO R. 4:5-

I certify that the matter in controversy is not the subject of any other action pending in

any court or of pending arbitration proceeding and that no such action or arbitration proceeding

is contemplated by the undersigned. Furthermore, all parties who should be joined in the action
have been joined.
I certify that the foregoing statements made by me are true. | am aware that if any of the

foregoing statements made by me are willfully false, I apj subject to punishment.

/. 7Y S
Dated: June 14, 2012 ‘\éL’W f CEe~,
Edyfrd J. Nolan
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