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force, he did not agree with a ol of the usc of foree actions Dixon performed, and said that he

believed that many were excessive.

205. Importantly. however, Defendant Chief Farabella also told OPIA that he spoke to
Dixon a few times about his use ol torce and told Dixon that using the type of torce he used was
not the image of a police ollicer.

206. In a strongly worded rebuke to Detective/Set. Brian Starcher on October I, 2015
regarding the seeking of ouside legal opinions, Defendant Chiel Farabella took complete
responsibility for the management of the MPD and of the Internal Atfairs Unit, saying: “Please
understand that I am the Chiel of Police and 1 run the day 1o day .operalious ol this department.
inciuding the lnternal Affairs Unit that you are currently assigned 1o, 1t is my responsibility 1o
make sure this department is run correctly and if there is a problem with any employee, it should
be brought to my attention without delay.”

207, Despite having these responsibilities, Detendant Chief Farabella, upon in%orm;:liun
and beliel, took no steps to discipline Dixon for his use of foree and allowed Dixon 1o remain on
the force. Defendant Chiel Farabella allowed Dixon to remain employed until it became apparent

- that Dixon would be pleading guilty ta criminal charges.

208 Despite Defendant Chiel Favabella’s acknowledgement of responsibility tur the

running of the MPD, and despite telling Dixon that the type of force he used was not the image of

a police olticer, Defendant Chiel Farabella and the other Supervisory Defendants allowed Dixon

to remain employed as a Millville police olficer long enough to encounter and injure Plaintifl

Capps and Tanika Joyee in ebruary and March o 2018
209, These Supervisory Defendants also knew or should have known from the 80

accumulating UOF forms they reviewed. and for other reasons detailed herein. ahout the violent
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tendencies of Dixon and/or ol other Millville officers. and in their roles as policymakers and/or
supervisors for the Defendant, City of Millville. and with deliberate indiflerence 1o the
consequences. established and maintained policies. practices or customs identified elsewhere
herein, and as may be further revealed in discovery and investigation, which proximately caused
the constituticnal harm which resulted to Plaintiflt Capps and which resulted to other knows
plaintiffs.

210, The Supervisory Defendants Tailed to employ those praclices and policies identilicd
clsewhere herein, and such practices and policies which further may be revealed in discovery and
investigation.

211 In the alternative. und as deseribed in detail in this Count, the policies or procedures
with regard to officer evaluation. training zx.nd oversight and/or with respect (o internal alfairs
procedures as nwrc,i‘uil,\-‘ described in the Third Count, in etieet at the time of” the injuries allegad
herein, ereated an unreasonable risk of a constitutional violalion.

212, Uponinformation and belict. the Supervisory Defendants were aware that the policies
or practices created an unreasonable risk o a constitutional violation. |

213 The Supervisory Defendants, having knowledge of the violent tendencies of Dixon
and of other Millville police officers. were indifferent to the risk.

214, In adduion. and in the alternative, the constitutional injury alleged herein and as
allcgcd.in other litigation was proximately caused by the Supervisory Defendants™ failure Lo
implement appropriate supervisory practices or procedures that were likely 1o catch and/or prevent
the use of excessive foree in Dixen and in other officers.

213, As may be applicable and appropriate to this Count. and based on the Facts also recited

in Counts | and 111, which are incorporated herein by relerence. these Delendants are liable as




Case 1:19-cv-12002-RMB-AMD Document 25-1 Filed 05/14/20 Page 6 of 28 PagelD: 177

supervisors under 42 ULS.C. sec. 1983, See ALM. v, Luzerne Cry. Juvenile Detenuon Crr, 372
F.3d 572. 585-386 (3d Cir. 2004) (citations omitted): nill‘l\t_‘s_'v'._[‘._i'l'rb.‘LL\ll'l‘\.‘}lljt![li‘llN_lt_,'gll._l._'_d{‘ Ing.,
7006 F.3d 307, 317-320 (3d Cir. 2014). rev'd on other grounds. laylor v. Rarkes. 135 S.CL 2042
(2015). as cited in Raheem Jacobs v, Cumberland Cty., o al., Civil Action No. 1:16-¢v-01523-
JHR-AMD (DN Major Tours, Inc. v. Colorel. 799 F. Supp.2d 396, 398-99 (D.N.J. 2011
(*[Cllaims based on a showing that @ supervisor knew and acquiesced (o the diseriminatory
conduet of a subordinate are nol loreclosed by lghal.™).

216. The Supervisory Defendants may be held personally liable under 42 U.S.C. see. 1983

as persons in charge, by acquiescing in their subordinates™ violations. and in such other Ways as

-may be revealed in discovery and investigation.

217, In addition 1o the Supervisory Defendants looking the other way on Dixon's
continued and routine use ol excessive foree as detailed herein. and as further evidence of
acquiescence, Nefendant Chicl Farabella, instead of simply declining 10 comment in the face of
Nl.com’s damning reporting about Dixon's use of force numbers, went out of his way to delend
Dixon by célling him “an example ol a fine officer,” and by making other reported comments to
excuse or to justify Dixon’s conduct,

218. Accordingly. wheu Dixon resigned his employment from the City of Millviile in an
October 19,2019 email. he wold Defendant Chicl Farabella: ... As we last spoke about my current
in going [sic] the deal offered to me is much worse than 1 could have imagined. | want to thank
you for always Im\‘ing' my hack and being a great Chicl™ (bold and underlining added).

219, In addition (o the pleaded facts set torth in Counts [ and [ of this Amended
Complaint, wh.ich are hereby incorporated by relerence. and as additionally may be revealed in

discovery and investigation, the Supervisory Defendants, upon information and  belicf,
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implemented and/or allowed improper policies or procedures (o exist and/or acquiesced in the

violations of their subordinates. in that they:

(th

(2)

(3)

(4

(6)

knew or should have known about the frequency of their own departmental use of

farce reports which were filled out by their officers, including but not limited 1o
Defendant Dixon:

knew ur sheuld have known that their offieer training and evaluation programs were
ineffective in stemming the tide of unconstitutional uses of excessive force by their
officers;

knew or should have known that state and deparunemal guid\ciiucs regarding the
use of force were not being adhered 1o

knew or should have known that appropriate procedurcs regarding the conduct ol
internal affairs investigations and officer discipline for the use of excessive foree
were not being followed andfor misused W create biased outcomes, with the
ultimate result that dangerous oflicers were being pcm*iittcd Lo remain employed,
undisciplined and unpunished, to the detriment of the public and Plaintifl in this
case and in other cases, as more fully discussed in the Third Count;

knew or should have known that the high frequency of certain officers’ (including,
but not limited to, Dixon) usc ol force reports was evidence ot a larger problem
which was not being addressed and/or which was being overlooked in an efTort w
suppurt the officers of the Millville Police Department: and/or

knew ar should have known. based on previous instances ol Dixoen's use of foree,

exhibited the propensity to use excessive force, such that he shouid not have been
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permitted Lo remain on duty prior w the February 25, 2018 incident involving
Plaintitt Capps and the March 24. 2018 incident involving Joyce.

WHEREFORE. Plaintitt Audra S. Capps respectfully requests that this Honorable Court enter
judgment in her favor and against Delendants. Chiel Jody Farabella, L. Michael Colan, Sgi.
Lawrence Mulford. Sgt. Ross HofTman. Sgt. Harold Dl_lfi'wc!d. Jr.. L Edward I’.a(jr{)g&__ Lt. Kevin
MeLaughlin. Sgt. Cindi Zadroga, Sgt. John Redden, U1 Lt Carl [leger., Sgt. Dan Ayvars. and/or
John/Jane Doc(s) I, individually, jointly and severally, in an amount that would reasonably and
properly compensate her in accordance with the law, wgether with punitive damages as may be
permitted by law. prejudgment interest, reasonable attorney s fees pursuant o 42 (1.5.C. section
1988, costs of suil. and such other reliet as the Court deems just.

THIRD COUNT
Monel! Claim in Violation of 42 U.S.C. sec. 1983

220. Plaintiff incorporaes the preceding paragraphs ol this .‘\.mcndc(l Complaint as if sel
forth at length herein, and specifically incorporates as deficient policies and/or customs those
policics, procedures. and programs identified in the First and Second Counts ¢f this Amended
Complaint. in addition to those pleaded Facts set lorth in this Third Count.

221, This cause ol action is brought pursuant o 42 U.S.C. §1983, the Fourth and Fourteenth
Amendments to the Constitution of the United States ol America. and in accordance with Maonel|
v. Department of Soc. Serv, of the City of New York, 436 U.S. 638 (1978).

222, Inorabout 2017 and 2018. NJ.com began to compile data based on New Jersey police
use of toree reports received through public records requests. Its 16-month-long investigation led
lo a series of articles originally published in November and December of 2018, collectively

referred to as The Foree Repont.
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223, As part ofits investigation. and based on the records obtained and analyzed, NJ.com
determined that during his ficst three-plus years as a police officer tor the City of Millville.
Delendant Dixon reported using force more than any other pelice officer in the State of New
Jersey.

224, Nlcom also reported that, over the swdied five-year period of 2012 through 2016,

Dixon’s 38 instances in which he reported using loree ranked him third statewide behind two other

officers from dilferent police departments wha had 62 and 59 such instances of reparted use of

lorce. respectively.

225, Nleom reported that Defendant Dixon’s 58 use of loree incidents in his first tour
years after completing police academy training yielded an average of move than one incident per
month.

226. By contrast, NJ.com reported that the more than 17,000 New Jerscy ofiicers who
reported using force over a similar period dveraged less than one incident per year,

227, According o Nlcom’s reporting and investization, Dixon himsell"accounted tor a
full one-tenth ol the entire Millville Police Department’s use of toree incidents reported, and none
of the other 70-plus officers came close to his share.

228. Morcover, as rclated by Nleom’s reporting and investigation, with 38 reported
instances ol the use foree during the period studied. Dixon far eclipsed the second-place tinisher
in the Millville Police Department, Officer Jeffrev [, Prafin, who reported using force 36 times
during the same period.

229, According o NJeom’s reparting and investigation. Defendant Dixon reported more
injured subjects than all but one ather officer in the state, despite the Tact that he was on the police

force tor only Tour of the five vears covered by The Force Report,
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230 Io response 1o NlLeom’s reporting and investigation. and as described in the Second
Count, Chief Jody Farabella nevertheless called Dixon “an example ol a finc otficer” who was
never the subject of a sustained excessive force complaint.

231. Chict FambcllAa. however, and according Lo NJ.com. declined to say how many
excessive force complaints in tota! had been filed against Dixon,

A
4

st

2. Chief Favabella commented lurther to Nl.com by referring o Dixon’s duty
assignment: “He's in the worst areas .. so he's gonna sce more than a regular pawrolman.”

2

e

3. Upon information and beliet. however. the cident involving Plaint [T Capps
oceurred on a stale highway across the street from a cemetery.

234, Morcover. Millville Police Officer Antonio Dellinado, when interviewed as part o
OPIA™s criminal probe of Dixon, undercut Chicl Farabella’s “worst arcas™ theory when he told
investigators that the MPD doces not have assigned zones. Instead. an officer can be dispatched to
any call in any section of the city at any given fime.

235, NlLcom alsa has reported on irregularitics with some of Dixon’s use ol foree reports

236, In addition, Nlcom has reported that, of the 39 excessive force complaints ﬁlud
against police officers in the City of Millville from 2012 through 2016. not one complaint was
sustained.

237. Nleom also reported that from 2012 through 2016, Miilville’s Police Department
recorded 665 1otal uses of fovce. [or 46.7 incidents per 1000 arrests, und concluded that the City
of Millville’s Police Departiment used force at a higher rate than 304 l)thcr-policu départments in

the State of New lersey.
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238, Nlcom’s analysis additionally revealed that 74 officers in the Millville Police
Department used force over five years, an average of 9.0 incidents per officer who used force over
thal live-year period, which exceeded the statewide average ol 4.1 incidents per otticer.

239, Chiel Farabella’s statement that Dixon was not previously the subject of a sustained
excessive foree complaint suggests that neither Defendant City of Millville. nor Chief Farabella.
nor any of the Supervisory Detendants. have imposed discipline on Dixon lor previous instances
of exeessive foree,

240, These facts are evidence of deliberate indifference on the part of the City of Miliville
and its policymakers to the pattern and use ol excessive force by Dixon, to the frequent use of
excessive foree by oflicers of the Millville Police Department. and to the questionable process
employed by the Millville Police Department of investigating internal affairs complaints and as o
officer discipline, among other deficiencics which may be revealed in discovery and investigation,

241. Defendant, City of'M ill-vilic and’or John/Jane Doe(s) [V, upon information and beliel,
allowed Defendant Dixon’s behavior to go unchecked. and this is reflected in the tact that Dixon
is the subject of two other known cxcessive force lawsuits now pending in the District of New
Jersey, the Cotiman and Jovee cases.

242, Delendant. City of Millville and/or John/Jane Doe(s) [V, upon information and beliel,
also permitted the conduct of l'ormn:-r Millville Police Officer Profitt to go unchecked. Ultimately.
however, on January 10, 2020, Profitt pleaded guilty in the Superior Court of’ New Jersey,
Cumberland County. te a similar third-degree aggravated assault charge in connection with a

police-citizen encounter
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243 Profitt’s plea agreement alse required him o resign from the Millville Police

Department, and to agree to a liletime ban on public employment. [le received a sentence simila

lo the sentence handed down in Dixon’s criminal case.

244, Thus, separate and apart from the use of force statistics identitied by NJ.com in The
Foree Report. the City of Miliville's Police Department has now had two police officers become
convicted felons for committing aggravated assaults upon arrestees within a span of a tew months

245, Dixon joined the MPD in or about August of 2012, Preliminary Internal Affairs
indexes demonstrate the following: (1) for the 2013 calendar year, not one of the approximately
23 internal afluirs investigations was sustained against a Millville officer for exeessive lorce: (2)
in 2014, of the apparent seven excessive foree investigations, only two were sustained and against
the same officer. Edmund Ansara, who was terminated Tor a variety of reasons: (3) in 2013, there
appear to be six cxcessive foree investigations, with none marked as sustained, but with a negative
outcome relating to the arrest of Officer Jelfrey Prolit: (4) in 2016, there appal.'cnl{y were no
sustained exeessive foree investigations eut of six cases: (3) the 2017 index reveals only one ou
of five sustained cases, giving Defendant City ol Millville the benefit of the doubt that a case
characterized as “simple assault” might have involved the use of foree by an officer: (6) Millville's
2018 index, which interestingly changed its hinguistic terminology from “excessive force™ to “use
of foree,” revealed only one out of six sustained police oflicer use of lorce investigations; and (7)
the 2019 index appears to demonstrale zero out of four possible use of force cases sustained.

246. Thus, giving Detendant City of Millville the benetit ol [avorable inferences, it can be
said that, according to its Internal Affairs inclexes. in seven years (2013 through 2019), only four
(4} out of a possible fifty-seven (37) excessive furce investigations were sustained (about seven

percent of the cases), with two ol those four being attributed to one terninated former ofticer.




Case 1:19-cv-12002-RMB-AMD Document 25-1 Filed 05/14/20 Page 13 of 28 PagelD: 184

247, Defendant Miliville's indexes for these seven years reveal 10 intérnal affuirs
investigations agamst Delendant Dixon for what appear to be instances of excessive force, with
not ane investigation determined to be “sustained.” Dixon. however. had sustained lindings
against him as to other non-toree-related violations during his tenure with the MPD.

248, Millville internal aftairs indexes for the years 2013 through 2019 further demonstrate
that the MPD's Internal Aftairs Unit often sustained minor or otber types of regulatory violations
against officers, but rarely made “sustained™ lindings in cases of excessive force, which could
subject its officers and the City 1o civil Hability and monctary damages.

249, According 1o a Millville Police Department General Order dated September 1. 2014
ragarding internal altairs procedures. the MIPD's Professional Standacds Unit “should investigate
and review use of force incidents.” and the supervisor ol that unit “shall immediately notify the
Chief of Police, verbally and in person if possible. of complaints against the agency and’or its
employees with regards to ... excessive force” Yet according to the OPIA interviews recounted
herein, prior to 2019 supervisors were reviewing the face of UOF reports for accuracy and
completeness, but apparently taking few. if any. other investigatory steps to determine it a
subordinate olficer used excessive toree.

250, The numbers and outcomes of Internal Affairs investigations against Dixon and
others for the use of foree are not the only measurements of Defendants” custom, usage or practice
of taking a blind eye toward the use of excessive force by Millville police officers.

251, Indeed. the Supervisory Defendants relicd on a useless system of random MVR
reviews for evaluatien and training purposes. which was effective at studiously avoiding the

review of actual audio and video footage which might reveal its ofticers’ use of excessive lorce.
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