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FEITLIN, YOUNGMAN, KARAS & GERSON, L..1..C.

Herttage Plaza I

65 larristown Road, Suite 207

Glen Rock, New Jersey 07452

(201) 791-4400

(201) 791-5659 fax

Attorneys for Plaintiffs, Cecilia Liuna-Diaz, Administratriv Ad Prosequendum ofthe Fstare of Elvin
Diaz. deceased and Cecilia Luna-Diaz, Kelvi Diaz, Individuaily, and Julian Diaz, Individually

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY - NEWARK VICINAGE

CECILIA LUNA-DIAZ, Administratrix Ad
Prosequendum of the Estate of ELVIN DIAZ,
Deceased, CECILIA LUNA-DIAZ and KELVI
DIAZ, Individually, and JULIAN DIAZ,
Individually,

Plaintiff{s), Civil Action No.:

V.
CIVH, ACTION

CITY OF HACKENSACK POLICE
DEPARTMENT, CITY OF HACKENSACK,
SERGEANT MIGUEL MOLINA, OFFICER | COMPLAINT AND JURY DEMAND
ERVIN HERNANDEZ, JOHN/JANE DOE |-
10 (Police Officers with the Hackensack Police
Departinent),

Defendani(s).

NATURFE OF ACTION

1. This Complaint arises out of a tragic incident whereas Llvin Diaz was shot and killed by
officers employed by the Hackcnsaq_}; Paolice Department, Hackensack, New Jersey and the City
of Hackensack, specifically, Sergeant Miguel Molina and Officer Ervin Hernandez.

2, The incident occurred on or about May 21, 2015, when members of the Hackensack Police

Department illegally entered the residence of the deceased, Elvin Diaz, without a warrant, The
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members of the Hackensack Police Department thereafter fatally shot Elvin Hernander,

3. This is a Federal Civil Rights action brought on behalf of the Estate of Elvin Diaz and by
Ceciia Luna-Diaz, individually, Kelvi Diaz, Individually, and Julian Diaz, individually, pursuant
to 42 U,8.C. §§ 1981, 1983, 1985, 1986 and 1988 and the Fourth, Eighth and Fourteenth
Amendments to the United States Constitution.

4, Plaintiffs are also making claims pursuant to the United States Constitution and common
law claims including: NJ,S.A. 10:6-1; compion law negligence: excessive force; false
imprisonment; infliction of emotional distress; negligent supervision; negligent hiring and
retention; and failure to implement appropriate polices.

JURISDICTION AND VENUE

5. This Cowrt has jurisdiction over all of the plaintiffs® federal claims, pursuani to 28 U.S.C.
§ 1331.
6. This Court has jurisdiction over the plaintiffs’ Federal Civil Rights claims, pursuant to 28

U.S.C. § 1343,

7. This Court has jurisdiction over the plaintiffs’ state claims, pursuant to 28 U.S.C. § 1367.
8. The venue is proper in this Court under 28 U.S.C. § 1391 because all or a substantial

part of the events given rise {o plaintiffs’ claims occurred in this judicial district and because
several i not all of the defendants reside in this judicial district,
9. The amount in controversy exclusive of interest and cost exceeds the sum of $75,000.00.

THE PARTIES

10, Cecilia Luna-Diaz, Administrairix Ad Prosequendum of the Estate of Elvin Diaz, is a

citizen of the United States and a resident of the State of New Jersey, residing in the City of
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Hackensack, State of New Jersey.

H. Plaintiff, Kelvi Diaz, is the brother of the decedent, Elvin Diaz, and is a citizen of the
United States and a resident of the State of New Jersey, residing in the City of Hackensack.

12, PlaintilT, Julian Diaz, is the father of the decedent, Elvin Diaz, and is a citizen of the United
States and a resident of the State of New Jersey, residing in the City of Hackensack.

I3, Plaintiff, Cecilia Luna-Diaz, individually. is the mother of the decedent, Elvin Diaz, and
is a citizen of the Unifed States and a resident of the State of New Jersey, residing in the City of
Hackensack.

14, Defendant, Hackensack Police Department is an entity duly organized under the
constitution and laws of the State of New Jersey,

15, Defendant, City of Hackensack, is a city duly organized under the constitution and faws
of the State of New Jersey,

16.  Defendants, Police Sergeant Miguel Molina and Officer Frvin Hernandez and/or other
unidentified members of the Tackensack Police Department were involved in cither/or the shooting
ol Elvin Diaz and/or the events leading to the shooting of Elvin Diaz and are being sued in their
individual and in their ofticial capacity.

17.  The aforesaid Hackensack police officers’ actions were taken under the color of State law,
Each defendant described herein was acting in his/hers official and individual capacity, and acling
under color of State law as a police officer and/or chief of police, captain or sergeant, and/or
probation officer, and, in such capaeity, as the agent, servant and employee of the Hackensack
Police Department in the City of Hackensack.

18, Defendants, John and Jane Docs 1-10 (unidentified police officers), are police officers
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employed by Hackensack Police Department and/or the City of Hackensack were acting in the
course and scope of their employment and acting in the their individual capacity. Each defendant
herein was aeting under the color of the State law and participated in the illegal and unjustitied
shooting of Elvin Diaz.

FACTUAL ALLEGATIONS

F9.  Onorabout May 21,2015, atapproximately 1:30 p.m., Sgt. Molina and Officer Hernandez
arrived at the home of the decedent, Elvin Diaz, 10 Temple Avenue, Hackensack, New Jersey.
20. Flvin Diaz lived at the above address with his mother, Cecilia Luna-Diaz, his brother, Kelvi
Diaz, and his father, Julian Diaz.

21, Prior to the incident, defendant, Sgt. Molina, was in a relationship with Cecilia Luna-
Diaz. Atter Cecilia Luna-Diaz ended their relationship, Sgt. Molina made several atiempts to
resume the relationship and sent several texts in an attempt to resume the relationship,

22, Atthetime of the incident, the decedent, Elvin Diaz, was on probation for minor violation,
Under the subterfuge of arriving at 10 Temple Avenue, Hackensack, New Jersey for a welfare
check on belalf of the Bergen County Probation Department, Sgt, Molina and Officer Hernandez
arrived at the aforesaid location.

23, Upon arrival at the location, Sgt. Molina and Officer Hernandez asked a neighbor if they
knew where Cecilia Luna-Diaz was. Afier the neighbor said that she did not know, Sgt. Molina and
Officer Hernandez iltegally entered, withowl a warrant, 10 Temple Avenue, Hackensack, New
Jersey.

24, Upon entering the premises Sgt, Molina and Officer Hernandez saw the plaintiff, Kelvi

Diaz, and Sgt, Molina asked Mr. Diaz where Cecilia Luna-Diaz was, Thereafier, the officers asked
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where Elvin was, The officers thereafter saw decedent, Llvin Diaz. Mr, Diaz backed into the
kitchen. The officers allege that Elvin Diaz had taken a knife from the kitchen. The officers refused
to allow Kelvi Diaz in the kitchen and forced him into a side room,
25, Attlhis time, Cecihia Luna-Diaz, arrived at the premises, She asked to be able to speak to
her son, Elvin, Rather than allowing Cecilia to speak to her son, Elvin, she too was forced into the
side room with her son, Kelvi Diaz. Despite several requests, the officers refused to altow Kelvi
Diaz or Cecilia Luna-Diaz to speak to Elvin Diaz,
26. Rather, both officers repeatedly shot and kilted Llvin Diaz. The shooting continued, even
after IXlvin Diaz was on the ground. This incident was witnessed by Cecilia Luna-Diaz and Kelvi
Diaz.
27, 'Thisshooting was without sufficient cause and was unjustified. The entire tragedy occurred
because Sgt. Moling was attempting to contact his former girlfriend, Cecilia Luna-Diaz, and,
thereafter, illegally entered the premises under the guise of welfare check on Elvin Diaz.
COUNT 1

Violation of 42 U.S,C. §1983 and N.J.S.A. 10:6-1
I Plaintiffs, Cecilia Luna-Diaz, Administratrix Ad Prosequendum of the Estate of Elvin Diaz,
deceased, Ceetlia Luna-Diaz, individually, Kelvi Diaz, Individually, and Julian Diaz, individually,
repeat cach and every allegation set forth in the above paragraphs [ through 28.
2. On or about May 21, 2015, Elvin Diaz was brutally shot by defendants, Sgt. Molina and
Ofticer Hernander.

3 Sgt. Molina and Officer Hernandez acted individually and in their capacity as Hackensack

police officess,
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4, The shooting occurred without provocation, justification or excuse,
5. Defendants, Sgt. Molina, Officer Hernandez, the City of Hackensack, Hackensack Police

Department, John/lane Does 1-10 (said names being fictitious) violated plaintiffs’ Federal and
State constitutional rights, including, but not limited to 42 U.5.C. §1983 and NJLS.A. 10:6-1, e
seq.
6, Defendants® actions were willful, wanton, malicious, done with conscience indifference (o
decedent’s rights. Defendanis were acting under color of State law.
7. As aresuit, thereof, Elvin Diaz suffered pain and suffering and died and plaintiffs, Ceceilia
Luna-Diaz, individually, Kelvi Diaz, Individually, and Julian Diaz, individually, suffered serious
damages, including permancnt damages, suffered pain and suffering, suffered emotional distress,
and will continue to suffer ernotional distress, and will continue o expanded expenses,

WHEREFORE, Plaintiffs, Cecilia Luna-Diaz, Administratrix Ad Prosequendum of' the
Estate of Elvin Diaz, deceased, Cecilia Luna-Diaz, individually, Kelvi Diaz, Individually, and
Julian Diaz, individually, demand judgment against the defendants, Hackensack Police
Department, City of Hackensack, Sergeant Miguel Molina, Officer Ervin Hernandez, John/lanc
Does 1-10, jointly and severally, and scek pecuniary damages against all defendants, punitive
damages against all defendants and for reasonable altorneys’ fees, including expert fees, litigation
expenses and costs of suit against all defendants pursuant fo 42 U.S.C, §1983 and N.JLS.A, 10:6-
1(D); and such further reliet which the Court may deem just and equitable.

COUINT 11
Civil Rights Violation and Common Law Negligence

1. Plaintifts, Cecilia Luna-Diaz, Administratrix Ad Prosequendum of'the Estate of Flvin Diaz,
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deceased, Cecilia Luna-Diaz, individuaily, Kelvi Diaz, individually, and Julian Diaz, individually,
repeat each and every allegation set forth in the prior paragraphs herein as if fully set forth at length
herein.

2, Defendants, City of Hackensack and the Hackensack Police Department owed a duty to
the plaintiffs to properly train, hire, supervise and/or retain competent police officers,

3. Defendants Hackensack Police Department and the City of Hackensack improperly hired,
trained, supervised and/or retained the individual defendans named herein,

4, Defendants Hackensack Police Departiment’s and the City of THackensack’s training, hiring,
supervision and/or retention policies were deliberately indifferent.

S Defendants Hackensack Police Department and the City of Hackensack failed to adopt
and/or follow necessary policics and procedures in reference to training, hiring, supervising and/or
retaining police officers.

6. Defendants Hackensack Police Department and the City of Hackensack failed to implement
appropriate policies, customs and practices to ensure that the incident described herein would not
oceur.

7. In addition, the defendants, Sgt. Miguel Molina and Officer Hernandez, and John/Jane
Does 1-10 (unknown police officers), {ailed to impicment the proper procedures and acted with
indifference to the civil rights of the plaintiffs, Cecilia Luna-Diaz, Administratrix Ad
Prosequendum of the Estate of Elvin Diaz, deceased, Cecilia Luna-Diaz, individually, Kelvi Diaz,
Individually, and Julian Diaz, individually, (o be free from the depravation of liberty without due
process, the right to be free from false arrest, unreasonable scarch and scizure pursuant to the

Fourth and the Fourteenth Amendmenis to the United Staies constitution,

-
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8. As aresult, thereof, Llvin Diaz suffered pain and suffering and died and plaintiffs, Cecilia
Luna-Diaz, individually, Kelvi Diaz, individually, and Julian Diaz, individually, suffered serious
damages, including permanent damages, suffered pain and suffering, suffered emotional distress,
and will continue to suffer emotional distress, and will continue (o expanded expenses.
9. The aforesaid incident constitutes negligence and a violation of 42 U.S.C. §1983 and
NLS.A, 10:6-1, ¢t seq.

WHEREFORE, Plaintiffs, Cecilia Luna-Diaz, Administratrix Ad Proscquendum of the
Estate of Elvin Diaz, deceased, Cecilia Luna-Diaz, individually, Kelvi Diaz, Individually, and
Julian Diaz, individually, demand judgment against the defendants, Hackensack Palice
Department, City of Hackensack, Sergeant Miguel Molina, Officer Ervin Hernandez, John/Jane
Does 1-10, jointly and severally, and seck pecuniary damages against all defendants, punitive
damages against all defendants and for reasonable attorneys’ fees, including expert fees, litigation
expenses and costs of suit against all defendants parsuant to 42 U.S.C. §1983 and NLLS. A, 10:6-
1(1); and such further relief which the Court may deem just and equitabie.

COUNTIH
Violation of Due Process Rights

1. Plaintiffs, Cecilia Luna-Diaz, Administratrix Ad Proseguendum ofthe Estate of Elvin Diaz,
deceased, Cecilia Luna-Diaz, individually, Kelvi Diaz, Individually, and Julian Diaz, individually,
repeat cach and every allegation set forth in the prior paragraphs herein as if fully set forth at length
herein.
2. The conduct of ecach and every defendant named herein violated plaintiffs® clearly

established rights under the Fourtcenth Amendment of the United States Constitution to due
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process by intentionally and with deliberate indifference utilizing excessive force and killing the
plaintiff in violation to 42 1.S.C. §1983,
3. As aresult, thereof, Elvin Diaz suffered pain and suffering and died and plaintiffs, Cecilia
Luna-Diaz, individually. Kelvi Diaz, Individually, and Julian Diaz, individually, suffered serious
damages. including permanent damages, suffered pain and suffering, suffered emotional distress,
and will continue to sulfer emotional distress, and will continue to expanded expenses.

WHEREFORE, Plaintiffs, Cecilia Luna-Diaz, Administratrix Ad Prosequendum of the
Estate of Elvin Diaz, deccased, Cecilia Luna-Diaz, individually, Kelvi Diaz, Individually. and
Jultan Diaz, individually, demand judgment against the defendants, Hackensack Police
Department, City of Hackensack, Sergeant Miguel Molina, Officer Ervin Hermandez, John/Jane
Does 1410, jointly and severally, and seek pecuniary damages against all defendants, punitive
damages against all defendants and for reasonable attorneys” fees, including expert fees, litigation
expenscs and costs of suit against all defendants pursuant to 42 U.S.C. §1983 and NLS.A, 10:6-
1(f); and such further relief which the Court may deem just and equitable,

COUNT IV

Violation of 42 U.S.C, §1933
{Excessive Foree)

1. Plaintiffs, Cecilia Luna-Diaz, Administratrix Ad Prosequendum of the Estate of Elvin Diaz,
deceased, Ceceilia Luna-Diaz, individually, Kelvi Diaz, Individually, and Julian Diaz, individually,
repeat cach and every allegation set forth in the prior paragraphs hercin as if fully set forth at length
herein.

2. Lach defendant violated plainti{f’s clearly established rights under the Fourth and

Fourteenth Amendments to the United States Constitution 1o be free from excessive and unjustified

¥
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use of force in violation of 42 1).8.C. §1983.
3. Defendants’ usc of exccséive force was unreasonable under the circumstances of the case.
4, As a result, thereof, Elvin Diaz suffered pain and suffering and died and plaintiffs, Cecilia
Luna-Diaz, individually, Kelvi Diaz, Individually, and Julian Diaz, individually, suffered serious
damages, including permanent damages, suffered pain and sutfering, suffered emotional distress,
and will continue to suffer emotional distress, and will continue to expanded expenses.

WHEREFORE, Plaintiffs, Cecilia Luna-Diaz, Administratrix Ad Prosequendum of the
Estate of Elvin Diaz, deccased, Cecilia Luna-Diaz, individually, Kelvi Diaz, Individually, and
Julian Diaz, individually, demand judgment against the defendants, Hackensack Police
Department, City of Hackensack, Sergeant Miguel Molina, Officer Ervin Hernandez, John/lane
Does 1-10, jointly and severally, and seck pecuniary damages against all defendants, punitive
damages against all defendants and for reasonable attorneys’ fees, including expert fees, litigation
expenses and costs of suit against all defendants pursuant to 42 U.S.C. §1983 and N.LS.A. 10:6-
1(£); and such further relief which the Court may deem just and equitable.

COUNT YV

Violation of the Fourth and Eighth Amendment Rights and violation of New Jersey
Constitution 1947 Article 1, §7

1. Plaintiffs, Cecilia Luna-Diaz, Administratrix Ad Prosequendumof'the Estate of Elvin Diaz,
deceased, Cecilia Luna-Diaz, individually, Kelvi Diaz, Individually, and Julian Diaz, individually,
repeat cach and every allegation set forth in the prior paragraphs hereinasif fully set forth at length

lierein.

2. On or about May 21, 2013, defendants, Sgt. Miguel Molina and Officer Ervin Hernandez,

illegally entered the home of Elvin Diaz for an improper purpose.

10
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3 The aloresaid employees of the THackensack Police Department and the City of Hackensack
entered the premises without justification and without a warrant. Upon entering the premises. the
officers shot and killed the decedent, Elvin Diaz,
4. The aloresaid conduct violated plaintiffs' due process rights under the Fourth Amendment
of the United States constitution and violated the plaintiffs' rights under the New lJersey
Constitution 1947 Article 1, §7 and in violation of 42 U.S,C, §1983.
5. The aforesaid conduct also violated plaintifis' Eighth Amendment rights pursuant to the
United States Constitution and was a violation of 42 U.8.C. §1983,
6. As aresult, thereof, Elvin Diaz suffered pain and suffering and died and plaintifis, Cecilia
Luna-Diaz, individually, Kelvi Diaz, Individually, and Julian Diaz, individually, sulfered serious
damages. including permanent damages, suffered pain and suffering, suffered emotional distress,
and will continue (o sulfer emotional distress, and will continue to expanded expenses.

WHEREFORE, Plaintiffs, Cecilia Luna-Diaz, Administratrix Ad Prosequendum of the
Estate of Elvin Diaz, deceased, Cecilia Luna-Diaz, individually, Kelvi Diaz, Individually, and
Julian Diaz, individually, demand judgment against the defendants, Hackensack Police
Department, City of Hackensack, Sergeant Miguel Molina, Officer Ervin Hernandez, John/Jane
Does 1-10, jointly and severally, and scek pecuniary damages against all defendants, punitive
damages against all defendants and for reasonable attorneys” fees, including expert fees, litigation
expenses and costs of suit against all defendants pursvant to 42 U.5.C, §1983 and NI.S.A, 1(:6-
L{1); and such further reliet which the Court may deem just and equitable.

COUNT VI

Violation of 42 U,S.C. §1983

1f
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herein.

room and holding them in that room against their will,

3, The aforesaid constitutes a violation of 42 U.S.C. §1983.

continue to expanded expenscs.

12

i. Plaintifts, Cecilia Luna-Diaz, Administratrix Ad Prosequendum of the Estate of Elvin Diaz,
deceased, Cecilia Luna-Diaz, individually, Kelvi Diaz, Individually, and Julian Diaz, individually,

repeat each and every allegation sct forth in the prior paragraphs herein as if' fully set forth at length

2. Each and every defendant named herein, and Jolm and Jane Does 1-10 (unidentified police
officers), acted under color of the State law by falsely zmd mnproperly entering the decedent's
residence and shooting the plaintift with no probable cause or exigent circumsiances. The
defend;mts dented the decedent, Elvin Diaz, of the right secured to him by the United States
constitution by depriving him of his life and liberty without due process of law. by shooting and
killing the decedent, Elvin Diaz, The defendants also violated the rights of the plaintiffs, Cecilia

{una-Diaz and Kelvi Diaz of their liberty without due process of law, by forcing them into a side

4, As aresult, thereof, Elvin Diaz suffered pain and suffering and died and plaintiffs, Cecilia
Luna-Diaz and Kelvi Diaz, suffered serious damages, including permanent damages, suftered pain

and suffering, suffered emotional distress. and will continue to suffer emotional distress, and will

WHEREFORE, Plaintiffs, Cecilia Luna-Diaz, Administratrix Ad Prosequendum of the
Estate of Elvin Diaz, deceased, Cecilia Luna-Diaz, individually, and Kelvi Diaz, Individually,
demand judgment against the defendants, Hackensack Police Department, City of Hackensuck,
Sergeant Miguel Molina, Officer Ervin Hernandez, John/Jane Does 1-10, jointly and severally, and

seek pecuniary damages against all defendanls, punitive damages against all defendants and lor
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reasonable atiorneyf fees, including expert fees, litigation expenses and costs of suit against all
defendants pursuant to 42 U.S.C, §1983 and N.I.S.A, 10:6-1(f); and such further relief which the

Court may deem just and cquitable.

COUNT VH
Assault
| Plaintiffs, Cecilia Luna-Diaz, Administratrix Ad Prosequendum ofthe Estate of Elvin Diaz,

deceased, Cecilia Luna-Diaz, individually, Kelvi Diaz, Individually, and Julian Diaz, individually.

repeat cach and every allegation set forth in the prior paragraphs herein as if fully set forth at length

herein,
2. On or about May 21, 2015, defendants, Sgt. Miguel Molina and Officer Ervin Hernandez.

severely assaulted and killed decedent, Elvin Diaz.

3. As a resuit of the severe assaull, Blvin Diaz suffered severe pain and suffering and died.
4, As a result, thereof, Elvin Diaz sullered pain and suffering and dicd and plaintifls, Cecilia

Luna-Diaz, individually, Kelvi Diaz, Individually, and Julian Diaz, individually, suffered scrious

damages, including permanent damages, suffered pain and suffering, suffered emotional distress.

and will continue to sufler emotional distress, and will continue to expanded expenses,
WHEREFORE, Plaintiffs, Cecilia Luna-Diaz, Administratrix Ad Prosequendum of the

Istate of Elvin Diaz, deceased, Cecilia Luna-Diaz, individually, Kelvi Diaz, Individually, and

Julian Diaz, individually, demand judgment against the defendants, Hackensack Police
Departinent, City of Hackensack, Sergeant Miguel Molina, Officer Ervin Hernandez, John/lane
Does 1-10, jointly and severally, and seck pecuniary damages against alf defendants, punitive

damages apainst all defendants and for reasonable attorneys’ fees, including expert fees, litigation

i3
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expenses and costs of suit against all defendants pursuant (0 42 U.S.C. §1983 and N.LS.A. 10:6-
1(f}; and such further relief which the Court may deetn just and equitable.
COUNT VI

Violation of Civil Rights pursuant to 42 U.S.C, §1983
(Improper Detention and Confinement)

i, Plaintiffs, Cecilia Luna-Diaz, Administratrix Ad Prosequendum of the Estate of Elvin Diaz,
deceased, Cecilia Luna-Diaz, individually, Kelvi Diaz, Individually, and Julian Diaz, individually,
repeat cach and every allegation set forth in the prior paragraphs herein as if fully set forth at length
heretn.

2. Eachand every defendant named herein intentionally and withoui justitication confined the
plaintiffs, Ceeilia Luna-Diaz and Kelvi Diaz, to a side room in that home and would not allow tliem
to speak to Elvin Diaz.

3. The aforesaid actions were without legal justification and the action of cach and every

defendant was an intentional and deliberate act and imbued with the character of outrage.

4, Plaintiffs were aware and harmed by the confinement.

5. Zach and every defendant named hercin acled maliciously and without probable cause.
0. The atoresaid action were done intentionally, wrongfully and negligently without probable
CHLISC.

7. As a result, thereof, Elvin Diaz suffered pain and suffering and died and plaintiffs, Cecilia

Lana-Diaz, individually, Kelvi Diaz, Individually, and Julian Diaz, individually, suffered serious
damages, including permanent damages, suffered pain and suffering, suffered emotional distress,
and will continue 1o suffer emotional distress, and will continue to expanded expenses.

WHEREFORE, Plaintiffs, Cecilia Luna-Diaz, Administratrix Ad Prosequendum of the

14
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1{Dy; and such further reliel which the Court may deem just and equitable.
COUNTIX

Negligent Infliction of Emotional Distress (" Portee” Claim)

forth in the prior paragraphs herein as if tully sct forth at length herein.
of the decedent, Elvin Diaz.

al the scene of the incident.

conduct,

13

Estate of Elvin Diaz, deceased, Cecilia Luna-Diaz, individually, Kelvi Diaz, Individually, and
Julian Diaz, individually. demand judgment against the defendants, IHackensack Police
Department, City of Hackensack, Sergeant Miguel Molina, Officer Ervin Hernandez, John/lane
Does 1-10, jointly and severally, and scek pecuniary damages against all defendants, punitive
damages against all defendants and (or reasonable attorneys’ fees, including expert fees, fitipation

expenses and costs of suit against all delendants pursuant 10 42 U,8.C. §1983 and N.J.S.A. 10:6-

1. Plaintiffs, Cecilia Luna-Diaz, Administratrix Ad Prosequendum of'the Estate of Elvin Diaz,

deceased and Cecilia Luna-Diaz and Kelvi Diaz, Individually, repeat cach and every allepation set

2. Kelvi Diaz is the brother of the decedent, Elvin Diaz, and Cecilia Luna-Diaz is the mother

3. Cecilia Luna-Diaz and Kelvi Diaz personally observed the death of Elvin Diaz and were

4, As a result of ebserving the incident described above, Cecilia Luna-Diaz and Kelvi Diaz

suffered severe emotional distress and physical injury as a resuft of witnessing the aforesaid

WHEREFORE, Plaintiffs, Cecilia Luna-Diaz, Administratrix Ad Prosequendum of the
Estate of Elvin Diaz, deceased and Cecilia Luna-Diaz and Kelvi Diaz, Individuaily, demand

judpment against the defendants, Iackensack Police Department, City of Hackensack, Sergeant
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Miguel Molina, Officer Ervin Hernandez, John/tane Does 1-10, jointly and severally, and seck
pecuniary damages against all defendants, punitive damages against all defendants and for
reasenable attorneys’ fees, including expert fees, litigation expenses and costs of suit against all
defendants pursuant to 42 U.S.C. §1983 and N.1.S.A. 10:6-1¢D); and such further relicf which the
Court may deem just and equitable.
COUNT X

Intentional infliction of Emotional Distress
i Plaintif¥s, Cecilia Luna-Diaz, Administratrix Ad Prosequendum of'the Estate of Elvin Diaz,
deceased, Cecilia Luna-Diaz, individually, Kelvi Diaz, Individually, and Julian Diaz, individually,
repeat cach and every allegation set forth in the prior paragraphs herein as if fully set forth at leng(h
herein.
2. Fach defendant named herein acted with extreme and outrageous conduet towards each
plaintiff,
3. The conduct was inlentional and in a fashion intended to produce emotional distress or with
reckless and deliberate disregard of the high degree of probability that the emotional distress would
follow,
4, The conduct described herein caused the plaintifis, Cecilia Luna-Diaz, individually, Kelvi
Diaz, Individually, and Julian Diaz, individually, emotional distress and the emotional distress was
so0 severe that no reasonable person could be expected to endure it.
5. As a result of the defendants’ infentional infliction of emotional distress, plaintiffs, Cecilia
Luna-Diaz, individually, Kelvi Diaz, Individually, and Julian Diaz, individually, suffered severe

physical, psychological and emotional injurics.

i6
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WHEREFORE, Plaintiffs, Cecilia Luna-Diaz, Administratrix Ad Prosequendum of the
Estate of Elvin Diaz, deceased, Cecilia Luna-Diaz, individually, Kelvi Diaz, Individually, and
Julian Diaz, individually, demand judgment against the defendants, Hackensack Police
Department, City of Hackensack, Sergeant Miguel Molina, Officer Ervin Hernandez. John/lane
Does 1-10, jointly and severally, and seek pecuniary damages against all defendants, punitive
damages against all defendants and for reasonable attorneys’ fees, including expert fees, litigation
expenses and costs of suit against all defendants pursuant to 42 U.S.C, $1983 and N.JL.S.A. 10:6-
1{1): and such further relief which the Cour(t may deem just and equitable,

COUNT X1
Negligence

I Plaintiffs, Cecilia Luna-Diaz, Administralrix Ad Prosequendum of the Estate of Elvin Diaz,
deceased, Cecilia Luna-Diaz, individually, Kelvi Diaz, Individually, and Julian Diaz, individually,
repeal cach and every allegation set forth in the prior paragraphs hereinas if fully set forth at fength
herein.
2. As a result of the conduct described herein, cach and every defendant was negligent in the
performance of their duties.
3. As a result, thereof, Elvin Diaz suffered pain and suffering and died and plaintifls, Cecilia
Luna-Diaz, individually, Kelvt Diaz, Individually, and Julian Diaz, individually, suffered serious
damages, including permancnt damages, suffered pain and suffering, suffered emotional distress,
and will continue (o sulfer emotional distress, and will continue to expanded expenses.

WHEREFORE, Plaintiffs, Cecilia Luna-Diaz, Administratrix Ad Prosequendum of the

Estate of Elvin Diaz, deceased, Cecilia Luna-Diaz, individually, Kelvi Diaz, Individually, and

17
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Julian Diaz, individually, demand judgment against the defendants, Hackensack Police
Department, City of Hackensack, Sergeant Miguel Molina, Officer Ervin Hernandez, John/Jane
Does 1-10, jointly and severaily, and seck pecuniary damages against all defendants, punitive
damages against all defendants and for reasonable atlorneys’ {ees. including expert fees, litigation
expenses and costs of suit against all defendants pursuant 10 42 U.8.C. §1983 and NLLS.A. 10:6-

1{{); and such further relief which the Court may deem just and equitable.

COUNT X1
Conspiracy
i Plaintiffs, CeciliaLuna-Diaz, Administratrix Ad Prosequendum of the Estate of Elvin Diaz,

deceased, Cecilia Luna-Diaz, individually, Keivi Diaz, Individually, and Julian Diaz, individually,
repeat cach and every allegation set forth in the prior paragraphs herein as if fully set forth at length
herein,

2. Each and every defendant named herein acted in concert to commit an unlawtul act,
specifically, entering the premises under the (alse pretense, without probable cause, depriving each
and every plaintiff of their ¢ivil rights and shooting and killing the decedent, Elvin Diaz.

3. The defendants herein agreed o illegally enter the home and agreed to inflict severe
punishment upon decedent, Elvin Diaz.

4, As aresult of the atoresaid conspiracy. the decedent, Elvin Diaz was killed and the
plaintiffs suffered severe damages,

5. The damages were caused by an overt act, specifically, agreeing to violate plaitiffs' civil
rights, illegally entering the premises and killing Elvin Diaz.

6. As a result, thereof, Elvin Diaz suffered pain and suffering and died and plaintiffs, Cecilia

18
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and will continue (o suffer cmotional distress, and will continue to expanded expenses.

1{); and such further reliel which the Court may deem just and equitable.

Respondeat Superior

herein.

2. Fach and every individual defendant named herein and John and Jane Does 1-10

employees of the City of Hackensack and the ITackensack Police Depaitment.

19

[una-Diaz, individually, Kelvi Diaz, Individually, and Julian Diaz, individually, suffered sevious

damages, including permanent damages, suftered pain and suffering, suffered emotional distress,

WHEREFORE, Plaintiffs, Cecilia Luna-Diaz, Administratrix Ad Prosequendum of the
Estate of Elvin Diaz, deceased, Cecilia Luna-Diaz. individually, Kelvi Diaz, Individually, and
Julian Diaz, individually, demand judgment against the defendants, Hackensack Police
Department, City of Hackensack, Sergeant Miguel Molina, Officer Ervin Hernandez, John/Jane
Does 1-10, jointly and severally, and seck pecuniary damages against all defendants, punitive
damages against all defendants and for reasonable attorneys’ fees, including expert fees, litigation

expenses and costs of suil against all defendants pursuant to 42 U.S.C. §1983 and N.1L.S. A, 10:6-

I, Plaintiffs, Cecilia Luna-Diaz, Administrairix Ad Prosequendum of'the Estate of Elvin Diaz,
deceased, Cecilia Luna-Diaz, individually, Kelvi Diaz, Individually, and Julian Diaz, individually,

repeat each and every allegation set forth in the prior paragraphs herein as if fully set forth at fength

(unidentitied police officers) were at all times acting with the scope of their employment as

3 While acting within the scope of their employment, cach and every police officer named

herein and John and Jane Does 1-10 (unidentified police officers) were negligent in the
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performance and/or failure to perform their duties.

arc fiable for the acts of the named defendants herein.

1(f}; and such further relicf which the Court may deem just and equitable,
COUNT X1V

Fictitious Defendants

herein,

rights.

20

4. Inderrespondeat superior, the City of Hackensack and the Hackensack Police Department

WHEREFORE, Plaintifis, Cecilia Luna-Diaz, Administratrix Ad Prosequendum of the
Estate of Elvin Diaz, deceased, Cecilia Luna-Diaz, mdividually, Kehvi Diaz, Individually, and
Julian Diaz, individually, demand judgment against the defendants, Iackensack Police
Department, City of Hackensack, Sergeant Miguel Molina, Officer Ervin Hernandez, John/Jane
Doces 1-10, jointly and severally, and seek pecuniary damages against all defendants, punitive
damages against all defendants and for reasonable atlorneys” fees, including expert fees, litigation

expenses and costs of suit against all defendants pursuant to 42 U.S.C. §1983 and N.J.S.A, 10:6-

1. Plaintiffs, Cecilia Luna-Diaz, Administratrix Ad Prosequendum of the Estate of Elvin Diaz,
deceased, Cecilia Luna-Diaz, individually, Kelvi Diaz, Individually, and Julian Diaz, individually,

repeat cach and every allegation set forth in the prior paragraphs herein as if fully set forth at length

2, Atall times herein, defendants John and Jane Doces 1-10 (said names being lictitious) were
police officers and other unknown persons who were involved in the illegal entry of the decedent's
premises, the tllegal detention of the plaintiffs, Cecilia Luna-Diaz and Kelvi Diaz, and exeesive

force, i.e., shooting and killing the decedent, Elvin Diaz, and the depravation of each plaintiff's civil
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3. Defendants John and Jane Does 1-10 (said names being fictitious) have violated plaintifts’
civil right and due process rights pursuant 1o the New Jersey and the United States constitution,

WHEREFORE, Plaintiffs, Cecilia Luna-Diaz, Administratrix Ad Prosequendum of the
Estate of Elvin Diaz, deceased, Cecilia Luna-Diaz, individually, Kelvi Diaz, Individually, and
Julian Diaz, individually, demand judgment against the defendants, Hackensack Palice
Department, City of Hackensack, Sergeant Miguel Molina, Officer Ervin Hernandez, John/Jane
Docs 1-10, jointly and severally, and scek pecuniary damages against all defendants, punitive
damages against all defendants and for reasonable atorneys’ fees, including expert fees, litigation
expenses and costs of suit against all defendants pursuant 0 42 U.S.C. §1983 and N.LS.A. 10:6-
1{D); and such further relief which the Court may deem just and equitable,

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs demand judgment be entered against Defendants as follows:
Awarding Plaintiffs damages, including but not limited to compensatory damages, including

econemic and non-economic damages, specifically damages for emotional distress, mental anguish
and personal injury;

Awarding Plaintiffs punitive damages for Defendants’ willful, knowing and deliberate
violations of Plaintiffs’ constitutional and statutory rights;

All rcasonable attorney’s fees as may be provided by all pertinent laws and statutes,
including under 42 U.S.C. §1983,42 U.S.C. §1988, Title I1X and the IDEA, the LAD, the NJCRA,
and all fee shifting provisions of those statutes and related case law; and

For any such other, further, additional and different reliel as this Court deems just and

proper.

21




Case 2:’:16-0\/-032?0-JLL-JAD Document 1 Filed 06/07/16 Page 22 of 22 PagelD: 22

FEITLIN, YOUNGMAN, KARAS
& GERSON, L.L.C.

A

DERICK E. GERSON

FRE
Dated: June 7, 2016

JURY DEMAND

The plaintiffs hereby demand a jury trial as to each and every issuc in this action so triable.

FEITLIN, YOUNGMAN, KARAS

v

FREDERICK E. GERSON

Dated: June 7, 2016

EAVE MATTERS e Pleadings Complaimt wpsd

22
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AQ 399 (01/09) Watver of the Service of Swnmons

UNITED STATES DISTRICT COURT

for the
District of New Jersey
CECILIA LUNA-DIAZ, et al )
Plaintiff )
v )} Civil Action No. 2:18-cv-03270-JLL-JAD
CITY OF HACKENSACK POLICE DEPT., et al )
Defendant )

WAIVER OF THE SERVICE OF SUMMONS

To: Jeffrey R, Youngman, Esq.
(Name of the plaintiff’s attorney or unrepresenied plaintiff)

I have received your request to waive service of a summons in this action along with a copy of the complaint,
two copies of this waiver form, and a prepaid means of returning one signed copy of the form to you.

I, or the entity I represent, agree to save the expense of serving a summons and complaint in this case.

I understand that I, or the entity I represent, will keep all defenses or objections to the lawsuit, the court’s
Jjurisdiction, and the venue of the action, but that I waive any objections to the absence of a summons or of service.

I also understand that I, or the entity I represent, must file and serve an answer or a motion under Rule 12 within
60 days from 06/08/2016 , the date when this request was sent (or 90 days if it was sent outside the
United States). If I fail to do so, a default judgment will be entered against me or the entity I represent.

Date:

Signature of the attorney or unrepresenied party

City of Hackensack _

Printed name of party waiving service of summons Printed name
65 Central Avenue
Hackensack, NJ 07601

Address

E-mail address

Telephone number

Duty to Avoid Unnecessary Expenses of Serving a Summons

Rule 4 of the Federal Rules of Civil Procedure requires certain defendants fo cooperate in saving unnecessary expenses of serving a summons
and complaint. A defendant who is located in the United States and who fails to return a signed waiver of service requested by a plaintiff located in
the United States will be required to pay the expenses of service, unless the defendant shows good cause for the fatlure.

“Good cause” does nof include a belief that the lawsuit is groundless, or that it has been brought in an improper venue, or that the court has
no jurisdiction over this matter or over the defendant or the defendant’s property.

If the waiver is signed and returned, you can still make these and all other defenses and objections, but you cannot object to the absence of
a summons or of service,

If you waive service, then you must, within the time specified on the waiver form, serve an answer or a motion under Rule 12 on the plaintiff
and file a copy with the court. By signing and returning the waiver forin, you are allowed more time to respond than if a summons had been served.



AQ 399 (61/09) Waiver of the Service of Summons

UNITED STATES DISTRICT COURT

for the
District of New Jersey
CECILIA LUNA-DIAZ, et al )
Plaintiff )
v. )} Civil Action No. 2:16-cv-03270-JLL-JAD
CITY OF HBACKENSACK POLICE DEPT., et al )
Defendant )

WAIVER OF THE SERVICE OF SUMMONS

Ta: Jeffrey R, Youngman, Esq.
(Name of the plaintiff’s attorney or unrepresented plaintiff)

I have received your request to waive service of a summons in this action along with a copy of the complaint,
twa copies of this waiver form, and a prepaid means of returning one signed copy of the form to you,

1, or the entity I represent, agree to save the expense of serving a summons and complaint in this case.

I understand that I, or the entity I represent, will keep all defenses or objections to the lawsuit, the court’s
jurisdiction, and the venue of the action, but that T waive any objections to the absence of a summeons or of service.

[ also understand that I, or the entity [ represent, must file and serve an answer or a motion under Rule 12 within
60 days from 06/08/20186 , the date when this request was sent (or 90 days if it was sent outside the
United States). If 1 fail to do so, a default judgment will be entered against me or the entity I represent.

Date:

Sigmature of the attorney or unrepresented party

City of Hackensack

Printed name of party waiving service of suntmons Printed name
65 Central Avenue
Hackensack, NJ 07601

Address

E-mail address

Telephone number

Duty to Avoid Unnecessary Expenses of Serving a Summons

Rule 4 of the Federal Rules of Civil Procedure requires certain defendants to cooperate in saving unnecessary expenses of serving a suminons
and complaint. A defendant who is located in the United States and who fails to return a signed waiver of service requested by a plaintiff located in
the United States will be required to pay the expenses of service, unless the defendant shows good cause for the fatlure.

“Good cause” does nof include a belief that the lawsuit is groundless, or that it has been brought in an improper venue, or that the court has
no jurisdiction over this matter or over the defendant or the defendant’s property.

If the waiver is signed and returned, you can still make these and all other defenses and objections, but you cannot object to the absence of
a siunmaons or of service,

If you waive service, then you must, within the time specified on the waiver forin, serve an answer or a motion under Rule 12 on the plaintiff
and file a copy with the court. By signing and retumning the waiver form, you are allowed more time to respond than if a summons had been served.
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UNITED STATES DISTRICT COURT

for the
District of New Jersey
CECILIA LUNA-DIAZ, et al )
Plaintiff )
v, ) Civil Action No, 2:16-cv-03270-JLL-JAD
CITY OF HACKENSACK POLICE DEPT., et al )
Defendant )

NOTICE OF A LAWSUIT AND REQUEST TO WAIVE SERVICE OF A SUMMONS

To: City of Hackensack

(Name of the defendant or - if the defendant is a corporation, partnership, or association - an officer or agent authorized to receive service)

Why are you getting this?

A lawsuit has been filed against you, or the entity you represent, in this court under the number shown above,
A copy of the conpiaint is attached.

This is not a summons, or an official notice from the court. It isa request that, to avoid expenses, you waive formal
service of a summons by signing and returning the enclosed waiver. To avoid these expenses, you must return the signed
waiver within 30 days (give at least 30 days, or at least 60 days if the defendant is outside any judicial district of the United States)
from the date shown below, which is the date this notice was sent. Two copies of the waiver form are enclosed, along with
a stamped, self-addressed envelope or other prepaid means for returning one copy. You may keep the other copy.

What happens next?

Ifyou return the signed waiver, I will file it with the court. The action will then proceed as if you had been served
on the date the waiver is filed, but no summons will be served on you and you will have 60 days from the date this notice
is sent (see the date below) to answer the complaint (or 90 days if this notice is sent to you outside any judicial district of
the United States).

Ifyou do not return the signed waiver within the tiine indicated, [ will arrange to have the summons and complaint
served on you. And I will ask the court to require you, or the entity you represent, to pay the expenses of making service.

)

Please read the enclosed stateinent about the duty to avoid unnecessary expenses.

I certify that this request is being sent to you on the date below@% ; '
Date: 06/08/2016 }ﬁﬁ ]/fj , //
{M@{#‘E 5,

 of thejaftornigy or unrepresented party

Jeffrey R. Youngman, Esq.
Printed name

Heritage Piaza il, 85 Harristown Road, Suite 207
Glen Rock, New Jersey 07452

Address

JYoungman@fykglaw.com
E-mail address

201-791-4400

Telephone number
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UNITED STATES DISTRICT COURT

for the
District of New Jersey
CECILIA LUNA-DIAZ, et al )
Plaintiff )
v. ) Civil Action No. 2:18-cv-03270-JLL-JAD
CITY OF HACKENSACK POLICE DEPT., et al )
Defendant )

NOTICE OF A LAWSUIT AND REQUEST TO WAIVE SERVICE OF A SUMMONS

To: City of Hackensack

(Name of the defendant or - if the defendant is a corporation, partnership, or association - an officer or agenf anthorized o receive service)

Why are you getting this?

A lawsuit has been filed against you, or the entity you represent, in this court under the number shown above.
A copy of the complaint is attached.

: This is not a summons, or an official notice from the court. It is a request that, to avoid expenses, you waive formal
service of a summons by signing and returning the enclosed waiver. To avoid these expenses, you must return the signed

waiver within _ 30 days (give at least 30 days, or af least 60 days if the defendant is culside any judiciol district of the United States)

from the date shown befow, which is the date this notice was sent. Two copies of the waiver form are enclosed, along with

a stamped, self-addressed envelope or other prepaid means for returning one copy. You may keep the other copy.

What happens next?

If you return the signed waiver, I will file it with the court. The action will then proceed as if you had been served
on the date the waiver is filed, but no summons will be served on you and you will have 60 days from the date this notice
is sent (see the date below) to answer the complaint (or 90 days if this notice is sent to you outside any judicial district of

the United States).

If you do not return the signed waiver within the time indicated, I will arrange to have the summons and complaint
served on you, And I will ask the court to require you, or the entity you represent, to pay the expenses of making service,

Please read the enclosed statement about the duty to avoid unnecessary expenses,

I certify that this request is being sent to you on the date below.

Date: (06/08/2016

presenfed party

. Youngman, Esq.
Printed name

Heritage Plaza |, 65 Harristown Road, Suile 207
Glen Rock, New Jersey 07452

Address

JYoungman@fvkglaw.com
E-mail address

201-791-4400

Telephone number
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