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From: Boro Clerk

To: dholland@njlm.org
Subject: Ask OPRA
Date: Monday, May 11, 2020 10:54:18 AM

We have received many OPRA’s requesting e-mails to and from Council Members on various topics.
| compile documents in batches, i.e.

Councilman Smith
Councilman Jones
Councilwoman Doe, etc, etc

Contained in each batch there maybe (for instance) an email from a resident that was sent to ALL
Council Members.

Questions:

- lleave this email in each batch. Although repetitive, if | pull the email from every batch but
one, the requestor could say, for instance, that they are aware Councilman Smith received a
copy, but he has not provided it. Am | right to do this? Also to pull from every batch but one
is time consuming. | had one requestor complain that docs were repetitive.

- Also, when | provide docs in Council batches, each batch is in date order, but | had a
requestor complain that the docs overall were not in date order. Again this would be time
consuming and the particular request | am referring to was in excess of probably 1000

pages.
Please call or email if you need clarity regarding my questions.

Thank you.

Julie Marfin

Julie Martin, RMC/CMR/QPA/RPPO
Borough of Eatontown

47 Broad Street, Eatontown, NJ 07724
Tel: 732 389 7601

Like us on Facebook at www.facebook.com/BoroughOfEatontownNJ

& follow us on Twitter at www.twitter.com/Eatontown/NJ
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From: Galland, Kevin

To: Lori Buckelew (Ibuckelew@njslom.org)
Subject: FW: OPRA Amendments

Date: Thursday, October 11, 2018 2:54:05 PM
Attachments: OPRA Amendments October 2019.docx

SKM C454e18101110300.pdf

Lori,
This is what | sent to Shane this morning.

Aewin &/ﬁ/{/

Administrator/Municipal Clerk

Borough of Woodland Park

5 Brophy Lane

Woodland Park, NJ 07424

973-345-8100 ext. 201

Fax 973-345-8194

President Municipal Clerks’ Association of New Jersey

From: Galland, Kevin

Sent: Thursday, October 11, 2018 10:58 AM
To: Mitchell, Shane (SMitchell@njleg.org)
Subject: FW: OPRA Amendments

Good Morning Shane:

The first attachment is a listing of the comments regarding the OPRA Amendments from the MCANJ
Executive Board. The second attachment is a copy of the Amendments with the pertinent issues
high-lighted.

If you have any questions, please feel free to contact me.

Regards,

Aevin fa/%m/

Administrator/Municipal Clerk
Borough of Woodland Park
5 Brophy Lane
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mailto:xxxxxxxxx@xxxxxx.xxx



PAGE 2


Definition of “Commercial Purpose”


By defining commercial purpose and then providing a mechanism to levy a special charge (pages 13, 14, 15 & 22) for the provision of such materials, only legitimizes the request and brings attention to the fact that the municipality is now obligated to respond to such requests, making more work for the Clerk.  We now respond to OPRA requests that we know are for commercial purposes in a like manner to all OPRA requests.  This will only increase the number of requests.





If the municipality establishes a special charge, the Clerk is the one who would need to document and justify the charges, with the revenue going to the municipality, and that is only when the requestor acknowledges that the request is for a commercial purpose.  This definition and the ability to charge for such requests needs to be removed from the amendments.





Definition of “Advisory, consultative or deliberative material”


Last sentence, “…, and the release of which would be injurious to the consultative function of government.”, needs to be removed as it is subjective; whereby definitions are intended to be objective.





PAGE 5


Redaction


That portion of any document which discloses the social security number, ….month and day of birth, unlisted….  


The year of birth should also be redacted.


Same of page 11.





PAGE 10


[affidavit or certified] written


Wording changed here, but not on:


Page 11


Page 15


Page 18





PAGE 12


(3) change word from “shall” to “may”.  This entire process is time consuming and forces the custodian to track and document the process to assure compliance with the provision of documents.  Further, if the State is mandating that these processes be followed – State mandate, State pay.





PAGE 13


The municipality should only be obligated to provide the requested materials in the medium or format that the municipality maintains the materials. We should not be obligated to convert the record.  Charging for the conversion does not eliminate the time spent by the Clerk or the knowledge required to convert.





PAGE 14


Immediate Access – by adding time restraints only confirms a misunderstanding of the duties and work load of custodians.  





PAGE 15


Criminal Background Information


Remove the requirement for the custodian to pursue a response.  Positive or negative response on the form does not determine response or no response.





PAGE 16


If the governing body appoints one or more deputy custodians who are acting on behalf of the custodian, then it needs to be that deputy custodian who is held responsible and accountable for the provision of the requested document, not the custodian who cannot control the process.





Provision of records – “… if received by noon.”  Cutting a day from the time period if the record is received by noon, has no basis in knowing what a custodian does on a daily basis.





PAGE 17


l mandating that policies and procedures by the State, State mandate State pay.





PAGE 18


MCANJ appreciates that one of the members of the GRC shall be appointed by the Governor based on the recommendation of the MCANJ.  However, expect significant push back if the recommendation by the MCANJ is ignored.  An officer of the MCANJ should be permitted to serve if that is the recommendation of the MCANJ.





PAGE 19


[bookmark: _GoBack]Decisions rendered by the GRC should be the equivalent of law and thus their decisions can be relied upon by custodians going forward.  



































File Under: President-OPRA Amendments October 2019
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Woodland Park, NJ 07424

973-345-8100 ext. 201

Fax 973-345-8194

President Municipal Clerks’ Association of New Jersey

e U e e e e s s e e e e e e e e e o e e e e o e e e e o e e e e o e e e e o o e e )

DISCLAIMER: Any views expressed in this message are those of the individual sender,
except where the sender specifies and with authority, states them to be the views of the County
of Passaic. This e-mail and any attachments to it may contain confidential information and
may be legally privileged.. If you are not the intended recipient, you must not review, transmit,
convert to hard copy, copy, use or disseminate this e-mail or any attachment to it. If you have
received this e-mail in error, please immediately notify the originator by return e-mail and
delete this message. Please note that if this e-mail contains a forwarded message or is a reply
to a prior message, some or all of the contents of this message or any attachments may not
have been produced by this office. Although the County of Passaic attempts to sweep e-mails
and attachments for viruses, it does not guarantee that either are virus free and accepts no
liability for any damage sustained as a result of viruses. This message is automatically
appended to each e-mail leaving the County of Passaic e-mail system.
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From: Paul Tomasko

To: mcerra@njslom.com; Ibuckelew@njslom.com
Subject: Fwd: Memorandum on proposed OPRA and OPMA legislation
Date: Tuesday, February 6, 2018 4:02:15 PM

Attachments: 1617806] Comments to S1045-217.pdf
Comments to S1046-217.pdf

Mike and Lori,

FYI.

Are the OPMA and OPRA bills still being pushed?
Thanks,

Paul

From: Stephanie Wehmann <swehmann@alpinenj.org>

To: Paul Tomasko <paultomasko@aol.com>

Cc: Nancy Wehmann <nwehmann@alpinenj.org>

Sent: Tue, Feb 6, 2018 3:14 pm

Subject: FW: Memorandum on proposed OPRA and OPMA legislation

From: John L. Shahdanian Il [mailto:jshahdanian@chasanlaw.com]

Sent: Tuesday, February 06, 2018 2:35 PM

To: Stephanie Wehmann <swehmann@alpinenj.org>; Boro Clerk <boroclerk@alpinenj.org>
Subject: Memorandum on proposed OPRA and OPMA legislation

Mayor Tomasko:
Attached please find the memoranda regarding the pending bills on OPRA/OPMA.
Regards,

John Shahdanian

JOHN L. SHAHDANIAN II

CHASAN LAMPARELLO MALLON & CAPPUZZO, PC
300 LIGHTING WAY, SUITE 200

SECAUCUS, NEW JERSEY 07094

201-809-6038

201-348-6633
JSHAHDANIAN@CHASANLAW.COM

Downtoap VCARD
www.chasanlaw.com

ERCRN

Celebrating our 60th anniversary 1957-2017











From: Matthew Watkins

To: Lori Buckelew

Cc: mslawshe@gmail.com

Subject: Maureen"s OPRA paper

Date: Thursday, December 5, 2019 5:03:22 PM
Attachments: Capstone.docx

OPRA Presentation.pptx

Lori,

Here is Maureen’s OPRA paper. You recall that you guided her and I think this came out very
nicely. I’d love to see this published in a League Magazine — I’'m sure she can edit it to
length.
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Abstract


	This paper explores the depths of New Jersey’s Open Public Records Act which is commonly referred to as “OPRA”. Many surveys were conducted on the number of requests various municipalities receive within a year a time-frame. This paper will also demonstrate the time and efforts that are needed by Municipal Clerks to fulfill these requests. It is suggested by the Municipal Clerks Association of New Jersey as well as various officials throughout the State of New Jersey to reexamine the act in order to lower the burden it has caused. 


















































LIST OF ACRONYMS AND ABBREVIATIONS





OPRA				Open Public Records Act		


FOIA				Freedom of Information Act


NJSA				New Jersey Statutes Annotated


GRC				Government Records Council


NJMCA			New Jersey Municipal Clerks Association		
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Open Public Records Act and Its Effect on Municipalities


OPRA is the acronym for the Open Public Records Act. The Open Public Records Act was enacted in the State of New Jersey in July of 2002 under the McGreevy administration. A grand topic in today’s society is transparency within the government. OPRA is a method in which citizens can obtain government documents. Although the intention of the Open Public Records Act was well in nature, the burden it has caused outweighs the positive outcomes. Citizens often perch on the fact that their hard earned tax paying dollars are not being disbursed correctly, but if they were aware of how much money is contributed to OPRA they may think twice about submitting requests. There is a significant amount of time, liability, and money that is being atrophied on OPRA. All of these burdens usually fall on one person, or one office which is the Municipal Clerk.






































Literature Review


	The Freedom of Information Act, which is commonly known as “FOIA” has been the means for the public to access records from public agencies since 1967. When an individual submits a FOIA request it must be searched, examined and then sent back to the requestor. Some information can be withheld or redacted if it falls under specific exemptions that disclosure would be harmful to the public interest. The Freedom of Information Act falls under the jurisdiction of “The Office of Information Policy at the Department of Justice”. (FOIA, n.d.) The FOIA is the centralized tool the Federal Government uses to obtain public documents. “The FOIA applies only to federal agencies. It does not apply to records held by Congress, the courts, or by state or local government agencies.” (EPA, 2018)


Each state has its own public access laws that should be consulted for access to state and local records”. (EPA, 2018) New Jersey enacted the “Open Public Records Act” commonly known as “OPRA” in July of 2002 which replaced and expanded the right-to-know law. With respect to the right-to-know law, a government record was defined as records that were required by law to be maintained on file. Simple as that. Under OPRA, a government record is defined as the following: “... any paper, written or printed book, documents, drawing, map, plan, photograph, microfilm, data processed or image processed document, information stored or maintained electronically or by sound-recording or in a similar device, or any copy thereof, that has been made, maintained or kept on file, or that has been received in the course of his or its own official business..” according to N.J.S.A. 47:1A-1.1. “Secrecy in public affairs undermines the faith of the public in government and the public’s effectiveness in fulfilling its role in a Democratic society. However, the courts have recognized that the privacy rights of individuals must be balanced with the public interest right to the information.” (Goren, 1979) The thought process behind enacting OPRA was to balance the public interest in governmental records while keeping the privacy of the public’s information. 


	Since the Federal Government regulates the FOIA, there needed to be some type of regulation for the New Jersey Open Public Records Act as well. Essentially when N.J.S.A. 47:1A-1.1 was enacted it also created the “Government Records Council” which is commonly referred to as the “GRC”. The Government Records Council falls under the jurisdiction of the New Jersey Department of Community Affairs. The “GRC” has a vast amount of duties, some of which are the following; respond to inquiries and complaints about the law from the public and public agency records custodian, issues advisory opinions on the accessibility of government records, provides mediation of disputes about access to government records, and delivers training on the law. The Government Records Council also has a “Custodian’s Handbook” as well as a “Citizen’s Guide To OPRA” which helps both the custodian and public achieve success in the OPRA process.


	“The “custodian of a government record” is that official designated by formal action of a public agency’s director or governing body that has custody or control of the government records by designating more than one custodian”. (GRC, n.d.) In the case of municipalities within New Jersey, the records custodian is the Municipal Clerk. There are 565 municipalities in New Jersey, meaning there are roughly 565 Municipal Clerks. Handling OPRA requests are not the only tasks for clerks though. Clerks are the secretary to the municipal corporation, secretary to the governing body, serve as chief administrative officer of elections, serve as administrative officer for licenses and permits, and records manager for the entire town.


	OPRA requests all have deadlines. The countdown starts once the Municipal Clerk or Records Custodian receives the request in writing. All requests must be made within a seven (7) business day turnaround.The first day is the day after the custodian receives the request. “If the custodian fails to respond to the requestor within seven business days after receiving a request, the failure to respond will be deemed a denial of the request according to N.J.S.A. 47:1A-5.1. In some instances the Municipal Clerk must respond immediately. The records that require immediate access access are “budgets, bills, vouchers, contracts (including collective negotiations agreements and individual employment contracts), and public employee salary and overtime information.” (GRC, n.d.) If a request comes in to the Municipal Clerk that requires immediate access, they must stop what they are working on and fulfill this request. 


	If the Municipal Clerk cannot complete and fulfill the request within the seven (7) business day timeline, they must respond in writing informing the requestor an extension is needed. They must also state the reason an extension is needed; i.e, to locate files in archive, attorney review etc. 


	There are copious exemptions when it comes to government records. The most common are for personal identifying information (social security numbers, date of birth), attorney client privilege, domestic violence records, ongoing investigations, and medical information. Anytime a record is being denied or redacted it must cite the statute in which the denial or redaction would make it exempt. Redactions must also be made “by using a visually obvious method that shows the requestor the specific location of any redacted material in the record”. (GRC, n.d.)


	 All correspondence must be in writing. Verbal information will not suffice. These response letters can become quite time consuming. If information needs to be redacted, each redaction must be listed separately and with the proper statute cited. Requests can take five minutes to fulfill or five hours. It really is dependant upon the type of request and if attorney review is required. 


	If a request is denied, or not answered in the required time frame, the Municipal Clerk is subject to a complaint by the Government Records Council. At the bottom of every response letter by the Clerk is a paragraph that states,


“If you request for access to a government record has been denied or unfilled within seven (7) business days required by law, you have a right to challenge the decision by the town to deny access. At you option, you may either institute a proceeding in the Superior Court of New Jersey or file a complaint with the Government Records Council (GRC)” (AdminGRC, n.d.)


If the GRC rules that the Municipal Clerk is at fault, it is a one thousand ($1,000) fine. This however is only put forth when the Municipal Clerk “knowingly and willfully” denied access to a record.  If the Clerk is found in violation a second time, the fine is two-thousand five hundred dollars ($2,500). The fine must be paid by the Municipal Clerk themselves not the municipality.


	How much does all of this cost? Well, it costs the requestor essentially nothing. There is no charge to submit a request, however there may be a cost associated with the response. The Municipal Clerk must provide access to the requestor in the medium they requested the document in. If that medium is not available they must ask the requester if a substitute would suffice. Paper copies of records are priced at $0.05 cents per letter size page and $0.07 cents per legal size. There is no cost to documents that can be provided through email.


[image: ]


In 2018, the Town of Westfield received roughly 987 OPRA requests. The chart above illustrates the amount of OPRA responses that were sent via email, USPS, and picked up. The chart shows that 96% of all OPRA requests in the year 2018 were essentially free of charge. 


	A Municipal Clerk may also assess a special service charge for records. If the volume of the request is extraordinary large and needs a substantial amount of time to complete a fee may be imposed. The cost of the record would be calculated by the hourly rate of the lowest level employee capable of fulfilling the request according to N.J.S.A. 47:1A-5.c. The Municipal Clerk must inform the requestor in advance if a special service charge is going to be applied. The requestor then has the chance to accept or deny the charge. In 2018, the Town of Westfield encountered an OPRA request which led to a special service charge. This request was for correspondence to and from a specific individual to the Mayor and Town Council. Since this request took many hours to process, copy, and attorney review, the Town of Westfield charged the requester a fee of $376.07. This was the only source of OPRA revenue for 2018. 


	Since the inception of the Open Public Records Act in July 2002, the Government Records Council has received 5,283 Denial of Access Complaints. This averages about 306 annual complaints per 17 ¼ program years. As of today, the Government Records Council has received 78 Denial of Access Complaints for the year 2019. This information was gathered by Frank F. Caruso, Executive Director of the Government Records Council. The Government Records Council also operates a toll free hotline and inquiry email inbox for Municipal Clerks and Records Custodians to use as a resource. Since the hotline and email inbox originated in 2004, the Government Records Council has received and responded to 31,142 total inquiries, averaging about 1,916 annual inquired per 16 ¼ tracked program years. So far in the current program year the GRC has received 368 inquiries which averages to about 6.2 inquiries per day, according to Caruso.


	Municipal Clerks receive and fulfill hundreds if not thousands of requests every year. A study was conducted by the Union County Municipal Clerks Association in which they collected data on how many requests were received in the years 2017 and 2018. The results are the following: [image: OPRA Requests]





			


			2017


			2018


			2019 (to April)





			Clark


			280


			291


			126





			Cranford


			


			447


			128





			Elizabeth


			720


			734


			270





			Garwood


			124


			113


			58





			Kenilworth


			


			351


			125





			Linden


			1000


			1015


			337





			Mountainside


			255


			303


			104





			New Providence


			395


			449


			178





			Roselle


			862


			1057


			396





			Roselle Park


			237


			451


			124





			Scotch Plains


			951


			1056


			360





			Springfield


			310


			390


			175





			Summit


			281


			243


			55





			Union


			1041


			1291


			418





			Westfield


			768


			987


			384











	An additional study was conducted for the entire State of New Jersey by the New Jersey Municipal Clerks Association. They inquired the “relative number of OPRA requests handled in the years 2017, 2018, and 2019 YTD.” (MCANJ, 2019) Data was collected from some 318 municipalities which yielded the following results:


			Year


			Number Of Requests





			2017


			103,935





			2018


			125,062





			2019 (Jan-March)


			38,043





			2019 (estimate)


			152,172











It is important to note that the data collected from the New Jersey Municipal Clerks Association does not include any OPRA requests that are submitted to the Board of Education, County Clerks and in some situations, Police Departments. 


	The resources needed to complete all of these OPRA requests is quite daunting to Municipal Clerks. In some municipalities it was necessary to hire an employee to strictly handle OPRA requests. 


	The Open Public Records Act recently has been known to do more harm than good. Commercial companies prosper on OPRA requests that provide information about residents to help them solicit for financial gain. An example of a commercial request would be; “all pet licences within the municipality”. This request would benefit a grooming company or dog walkers. However, the Municipal Clerk would have to redact any personal identifying information that is located on the license itself such as unlisted telephone numbers. Additionally, real estate agents are frequently submitting requests on behalf of their clients with regard to construction permit information. These documents also need to be reviewed and sometimes redacted for the same reasons. In both circumstances OPRA is being used for reasons it was not intended for. 


	There is also no limit on the amount of requests a person can submit. For example, a Teaneck resident Elie Jones submitted over 300 OPRA requests over the span of two months. “Township officials had estimated that it would take 1,250 hours to complete all of Jone’s request.” (Burrow, 2017) Jones withdrew majority of his requests but the Township still had to comply and fulfill the 31 requests pending. The Township took Jones to court after a long series of back and forth about his abuse of the act.  This case made its way through the courts which ultimately led to Jones being awarded nearly $40,000 in legal fees.


Recommendations


	The Municipal Clerks’ Association of New Jersey, Inc. sent a detailed memo to Members of the New Jersey State Senate on June 19, 2019 with regard to Senate Bills Nos: 106 and 107 (Weinberg D-37/Pennacchio R-26). These Senate Bills discuss “various changes to law addressing meetings of public bodies to provide the public with greater access to meetings and information about meetings”. (MCANJ, 2019) The MCANJ strongly opposes this bill for numerous reasons. The memo states, “It is not only the volume of OPRA requests, but it is also the associated cost of processing and municipal resources. If the trend of 20% increases year over year continues, additional staffing and associated administrative legal costs to handle the workload will be required, all funded by the taxpayers. Mathematically if this 20% increase in volume continues, the number of OPRA requests will more than double in four short years”.  (MCANJ, 2019) This memo also highlights the major liabilities associated with the Municipal Clerks’ handling the OPRA requests. 


“We simply do not have the training or the time to review prevailing court cases, which are often conflicting, to determine what documents are to be released or what redaction is appropriate. Most requests have unique characteristics that require attorney review, which are again, funded by our tax payers. There are numerous cases where attorney fees were in the tens of thousands of dollars to review documents for redaction prior to release. These costs cannot be passed along to the requestor and again shouldered by the taxpayer.” (MCANJ, 2019)


This memo was served as the first step having the voices of Municipal Clerks be heard all throughout the State of New Jersey. 


	It is suggested by the Municipal Clerks’ Association of New Jersey as well as the New Jersey League of Municipalities that a committee should be formed. This committee would be comprised of Municipal Clerks, Municipal Attorneys, Mayors, Administrators, Press, Police personnel, and open government advocates to examine both the needs of the public as well as the effects of OPRA on local government. This information and data could then be reviewed and analyzed to create a comprehensive reform of the Open Public Records Act.  Kevin Galland, Woodland Park Borough Administrator stated, “the current law is some twenty years old and has outgrown its original intended use, and is being abused by some, purely for financial gain. Those familiar with the current requests will quickly realize that the trend now is for data, no longer documents. We need to pause and form the recommended committee to provide the intended open and transparent government that we all collectively desire.” (Galland, 2019)


	Recently, municipalities all throughout the State of New Jersey are passing resolutions in support of the creation of a study commission to Review the Open Public Records Act. In a resolution dated November 22, 2019 passed by the Mayor and Council of the Borough of Roselle Park, NJ it states, “the Borough of Roselle Park municipal staff has spent approximately 139 hours responding to OPRA request received in 2019 to date, and a yearly average of approximately 114 hours since 2017”. (Roselle Park, 2019) This resolution and many of its kind from various municipalities were sent to Governor Murphy, State Legislatures and local representatives. 


In closing, the New Jersey Open Public Records Act had all of the right intentions when it was first enacted. Throughout its enactment date to present it has brought more trouble than the transparency it deemed to achieve back in 2002. It is not only putting a strain on the daily duties of Municipal Clerk’s but also to Municipal Attorneys, Police Departments, and elected officials. Transparency is without a doubt an extremely vital part of our government, however there needs to be limits. The use of OPRA should benefit residents and citizens and not be a waste of tax dollars just for a commercial business to profit. 


Although there were limitations in terms of previous studies and time constraints, it is deemed that the Open Public Records Act needs to be examined by various different individuals. By suggesting the involvement of citizens and residents would participate,  not only Municipal Clerks, Mayors, Administrators, Police Officials, it shows that everyone would like to achieve the same goal, transparency in government.


The Municipal Clerks Association of New Jersey is making progress in an attempt to reform this outdated act. This will take some time, but the benefits will be significant and greatly appreciated by those who are the records custodians of their agencies. 
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New Jersey Open Public Records Act


Maureen Lawshe














THE BEGINNING


FOIA started in 1967, nation wide


Each state has it own form of FOIA


OPRA was enacted in July of 2002 under McGreevy, which expanded the Right-to-Know


Created the Government Records Council




















“... any paper, written or printed book, documents, drawing, map, plan, photograph, microfilm, data processed or image processed document, information stored or maintained electronically or by sound-recording or in a similar device, or any copy thereof, that has been made, maintained or kept on file, or that has been received in the course of his or its own official business..” according to N.J.S.A. 47:1A-1.1.





The “GRC” has a vast amount of duties, some of which are the following; respond to inquiries and complaints about the law from the public and public agency records custodian, issues advisory opinions on the accessibility of government records, provides mediation of disputes about access to government records, and delivers training on the law. 





WHO & HOW?


Municipal Clerk or someone designated 


Seven (7) business day deadline


Exemptions - 25 most common


Cost affiliated


Special Service Charge

















There are 565 municipalities in New Jersey, meaning there are roughly 565 Municipal Clerks. Handling OPRA requests are not the only tasks for clerks though. Clerks are the secretary to the municipal corporation, secretary to the governing body, serve as chief administrative officer of elections, serve as administrative officer for licenses and permits, and records manager for the entire town.





REDACTIONS & RESPONSE LETTERS





























						2017			2018			2019 (to April)


			Clark			280			291			126


			Cranford						447			128


			Elizabeth			720			734			270


			Garwood			124			113			58


			Kenilworth						351			125


			Linden			1000			1015			337


			Mountainside			255			303			104


			New Providence			395			449			178


			Roselle			862			1057			396


			Roselle Park			237			451			124


			Scotch Plains			951			1056			360


			Springfield			310			390			175


			Summit			281			243			55


			Union			1041			1291			418


			Westfield			768			987			384





UNION COUNTY OPRA SURVEY














ABUSE OF OPRA




















There is also no limit on the amount of requests a person can submit. For example, a Teaneck resident Elie Jones submitted over 300 OPRA requests over the span of two months. “Township officials had estimated that it would take 1,250 hours to complete all of Jone’s request.” (Burrow, 2017) Jones withdrew majority of his requests but the Township still had to comply and fulfill the 31 requests pending. The Township took Jones to court after a long series of back and forth about his abuse of the act.  This case made its way through the courts which ultimately led to Jones being awarded nearly $40,000 in legal fees.





RECOMMENDATIONS

















This committee would be comprised of Municipal Clerks, Municipal Attorneys, Mayors, Administrators, Press, Police personnel, and open government advocates to examine both the needs of the public as well as the effects of OPRA on local government. This information and data could then be reviewed and analyzed to create a comprehensive reform of the Open Public Records Act.
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From: Kim White

To: Lori Buckelew

Cc: "ve"

Subject: Meeting 3.30.22 OPRA ITEMS.docx
Date: Tuesday, March 29, 2022 4:52:26 PM
Attachments: Meeting 3.30.22 OPRA ITEMS.docx

Lori, | am leaving at noon tomorrow for my meeting with Assemblyman Danielsen please
review the attached. | think I got it all (I think LOL)

Kim-Marie White, RMC/CMC/MMC/CMR/QPA

Eastampton Township

Township Clerk/Township Manager/Registrar

12 Manor House Court

Eastampton, New Jersey 08060

Phone: 609-267-5723 x209

Fax: 609-265-1714

For OPRA Request please email the link
https:.//townshipofeastamptonnj.nextrequest.com/requests/new

website: www.eastampton.com






From: dholland@njlm.org

To: Frank.Caruso@dca.nj.gov; CWoodward@carellabyrne.com
Subject: More Attendee Questions for OPRA WEbinar
Date: Monday, May 11, 2020 11:35:22 AM
Attachments: image001.png
image003.png
OPRA Questions.docx
Importance: High

Happy Monday Morning,

I received a bunch of questions from attendees over the weekend for the
OPRA webinar on Friday. I have attached them here.

“See you” both Friday.

See the League COVID-192 page for all our resources and communications.

Danielle Holland-Htut, MPA | Continuing Education/Special Programs Manager
New Jersey State League of Municipalities

222 West State Street ,Trenton, NJ 08608

Phone: 609-695-3481 ext 118

Follow us

] JinRTTube

NJLM is subject to the Open Public Records Act; any email sent or received may be
subject to a records request.
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OPRA Questions





1. We have received many OPRA’s requesting e-mails to and from Council Members on various topics.





	I compile documents in batches, i.e.





	Councilman Smith


	Councilman Jones


	Councilwoman Doe, etc, etc





	Contained in each batch there maybe (for instance) an email from a resident that was sent to 	ALL Council Members.





	Questions:          


-         	 I leave this email in each batch.  Although repetitive, if I pull the email from every batch 	but one, the requestor could say, for instance,  that they are aware Councilman Smith 	received a copy, but he has not provided it.  Am I right to do this?  Also to pull from 	every batch but one is time consuming.  I had one requestor complain that docs were 	repetitive.





[bookmark: _GoBack]-          	Also, when I provide docs in Council batches, each batch is in date order, but I had a 	requestor complain that the  docs overall were not in date order.  Again this would be 	time consuming and the particular request I am referring to was in excess of probably 	1000 pages.





2.   Can you deny an OPRA Request where the requestor has failed to give a time frame for the documents sought?  For example, a request for all resolutions on a particular subject.  


3.   What if the requestor seeks a long period of time, such at 10 years?  When is too long to transform the request into overly broad?


4 Can a municipality impose an automatic special service fee whenever it will take more than a certain number of hours to complete a request? For example, a municipality imposes a special service charge any time that a request takes longer than 2 hours to complete.  Is that appropriate?


5 When does a request go from a search to research?  Requestors often ask for records on a particular subjection, which can require a records custodian to search through many documents to locate the ones responsive to the request. 


6 Is there an exemption under OPRA to restrict access to correspondence while a municipality is negotiating a contract?  Would it fall under the deliberative privilege even though it is with a third party?  Obviously, the terms would have to be released and discussed publicly when adopting a resolution to authorize the contract, but how does the municipality protect the integrity of the negotiation process?


7 At what point do you simply deny the request if the requestor cannot sufficiently identify the public record(s)?  To what extent should the Municipal Clerk or Custodian of Public Records go to assist the requestor in clarifying a request?





8 What information should be or can be redacted from contractor’s certified payroll information?








9 Are there any documents related to bids issued / awarded by a public agency that are exempted from OPRA requests?





10 Are documents that have not been created by a public agency but are in the possession of a public agency subject to OPRA requests?








11 What public agency documents are exempt from OPRA requests?





12 I receive a lot of OPRA requests from Attorney’s / Law Offices for Discovery for their clients that they are representing.   Is there a specific reason they would go through OPRA and not just send a letter of representation requesting for discovery??   And would I be wrong for contacting those attorneys and having them withdraw their request and send it in under a letter of representation??





13 Are legislators seriously considering  amending current legislation to include protections for municipalities from requests that are an abuse of the OPRA process and constitutes harassment?





14 IF the OPRA can be anonymous how would someone do that since the forms require a signature and other identifying information.














From: Montalvo, Eve E. on behalf of O"Mara, Lori

To: fmarshall@njlm.org

Subject: OPRA Records Request - (#37 - 2020 - F. Marshall)
Date: Friday, December 18, 2020 9:52:12 AM
Attachments: 2020 12 14 - A1135 S357 S624 - SBA Ltr.pdf

A1135 SKM (C45812121416310.pdf
A1135 S357 S624 CenterForNonProfits Statement SBA 12152020.pdf
S357 S624 A1135 Eicher.pdf

S624 SKM (C45812121416270.pdf
A1135 Allen.pdf

A1135 Czipo.pdf

A1135 Marshall.pdf

S357 A1135 Shehady.pdf

S357 Buteas.pdf

S357 Chebra.pdf

S357 Eicher.pdf

S357 Gunn.pdf

S357 Marshall.pdf

S624 Marshall.pdf

Dear Mr. Marshall,

This email responds to your Open Public Records Act (OPRA) request dated Wednesday,
December 16, 2020. Your request was received electronically and delivered to the Office of
Legislative Services Records Custodian on Wednesday, December 16, 2020.

You have requested copies of written comments and any attachments submitted to
the Senate Budget and Appropriations Committee on Tuesday, December 15, 2020 on bills
A1135, S357 and S624. The attached information from the Committee meeting is responsive
to your request.

Thank you for contacting the Office of Legislative Services. Please acknowledge receipt
of this response and direct any questions about the response to the OLS Records Custodian.

Lori O’Mara-Van Driesen
Records Custodian
Office of Legislative Services
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New _jersey State League 222 West State Street, Trenton, New Jersey 08608
PHONE (609) 695-3481 * Fax (609) 695-0151

of MU“ICIpalltles EMAIL league@njlm.org © www.njlm.org
Michael F. Cerra Loretta Buckelew Jon R. Moran Frank Marshall
EXECUTIVE DIRECTOR ASSISTANT EXECUTIVE DIRECTOR SENIOR LEGISLATIVE ANALYST LEAGUE STAFF ATTORNEY

December 14, 2020
Re: A-1135/S-357 & S-624
Dear Members of the Senate Budget and Appropriations Committee,

The League appreciates the efforts made in the past by the sponsors to allow us to express
concerns with A-1135/S-357 & S-624. While discussions had been productive and we have
offered viable alternatives our fundamental concerns with these bills remain. Therefore, we
must respectfully oppose A-1135/5-357 & S-624.

These bills seek to address the issue of property tax exemptions for not-for-profit hospitals with
on-site for-profit medical providers, by broadening property tax exemption for hospitals and
creating a so-called, ‘Community Service Contribution Fee.” The underlying issues that A-
1135/5-357 & S-624 seek to resolve stems from the AHS Hospital Corp. v Town of Morristown,
tax court ruling which brought to light how the business model for modern hospitals does not
comport with the original public policy reasons for exempting non-profit hospitals from
property tax. Since the issuance of Morristown decision, municipalities across the state have
examined the business operations of the not-for-profit hospital within their communities —

leading to numerous court challenges, questioning the tax-exempt status of these entities.

These court cases have dragged on for years — proving costly for municipalities and hospitals
alike. For this reason, the League is supportive of a legislative solution to this problem,
however, these bills are not a proper solution. Our concerns are not new and have been noted
in the public record in previous iterations of this bill, from past legislative sessions. Below, are
some of the broader concerns we have expressed.

First, as a threshold issue, we believe this bill would violate the State Constitution’s Uniformity
Clause and Exemption Clause. Second, this bill’s piecemeal approach to adjusting for tax
irregularities focused solely on non-profit health care facilities is not prudent considering similar
issues present themselves with other tax-exempt entities. Given this, a comprehensive
overhaul or at the very least an examination of the State’s current tax-exempt structure is a
much preferred approach. The League sees this as an opportunity to amend and re-codify the
property tax exemption law (N.J.S.A. 54:4-3.6) to better reflect how hospitals and other entities

operate in our modern time.

-over-







Constitutional Concerns

The New Jersey Constitution requires uniform taxation, and uniform exemptions. The State
Constitution which has been examined by years of case law prohibits exemptions based on the
status of the property owner. A-1135/5-357 & S-624 would create a special exemption class
consisting of entities owned by non-profit organizations, providing for profit medical services in
a hospital setting. Entities owned and organized as not-for-profits but providing the same for
profit medical services would not be entitled to tax exemption. This disparity clearly runs afoul
of the State’s Constitution.

Committee amendments include a provision that would exempt certain hospitals completely
from the community service contribution and property taxes, should they meet a two-part
qualifying test. The first part of the test, requires a not-for-profit hospital would need to certify
to the Department of Health that the hospital did not balance bill or collect payment from an
individual for inpatient services rendered at the hospital by its employed physicians during the
calendar year, and that the hospitals forbearance of payment was lawful and consistent with an
advisory opinion issued to the hospital by the federal government. The second part of the
qualifying test requires a hospital average over three years at least 12 percent of the hospitals
total expenses be for providing community benefits, as required under IRS Form 990.

It is unclear how many not-for-profit hospitals would currently or could possibly qualify for a
total exemption under this new provision. However, this seemingly individualized treatment
underscores the League’s previous concerns that provisions of this bill and versions of the bill in
previous legislative sessions, are violative of our State’s constitutional requirement for uniform
application of property taxes.

Inadequate Method and Metric for Calculating Community Service Contribution Fee

Putting aside for the moment our constitutional concerns, we have identified several other
areas of concern with A-1135/5-357 & S-624.

Using licensed beds as a metric to calculate the Community Service Contribution (“CSC”) fee of
a hospital is not an appropriate method. First, these bills would not include in the CSC fee all
licensed beds. The bill provides for a host of exceptions which would exclude, skilled nursing,
psychiatric, sub-acute, and new born beds. It would also exclude from this calculation, “beds
not commissioned for use,” a term that is not defined and would seemingly rely on self-
reporting by the hospitals and would be nearly impossible to audit.

Second, the business and operational structures of hospitals have changed dramatically since
the time when they were first granted exemption from property taxes under N.J.S.A. 54:4-3.6,
and they will continue to change. One of those operational changes includes the reduction in







the number of licensed beds hospitals maintain. And according to various industry reports, the
number of licensed beds will continue to decrease given the changes in our nation’s health care
laws.

While committee amendments to A-1135, which we assume 5-457 and S-624 will be amended
to mirror, lock in place the number of beds as they were on January 1, 2020 to calculate future
years’ community service fees, alleviating our concerns of an ever-decreasing multiplier, this
does not remove other concerns with using licensed beds as a metric.

A-1135/S-357 & S-624 also provide for a $250 per day fee to be paid to the host municipality by
“Satellite Emergency Care Facilities” (ECF). This fee does not contemplate the differences in the
size or type of ECFs. Further, the language of the bill would seemingly allow for certain ECFs
that are currently taxed according to their assessed value to potentially pay the much lesser
CSC fee. In essence, this would amount to a new or expanded tax exemption to profitable
businesses. In other words removing currently taxable properties from the municipal property
tax rolls and leaving the difference to be made up by the remaining property tax payers.

Further, the definition of “medical provider” in these bills is much too broad and would
arguably include properties far outside what is currently tax exempt under Title 54 and the
accompanying case law. Under A-1135/S-357 & S-624 definition, “medical provider” could
mean executive offices, billing facilities, and other properties not located on the same campus
of what a hospital is traditionally thought to be.

Effect on Current Agreements

Committee amendments to A-1135 maintain agreements between municipalities and hospitals
currently in place for as long as they are active and would also require payment of the amount
greater between the agreement and the CSC fee. Additionally, committee amendments would
also see that in no event would a municipality be required to refund any amount to a hospital.
We are pleased with these amendments and support their inclusion in any legislation
addressing this issue.

Additionally, Committee amendments included a provision allowing a host municipality and a
not-for-profit hospital to reach an agreement outside of and in addition to the CSC fee. There is
however no incentive for a hospital to reach any such agreement with a host municipality.
Some current agreements require payments to host municipality that would be more than what
the hospital would pay under the CSC. As these agreements expire municipalities would be
losing out on revenue that had once been negotiated an agreed to all while providing the same

services.







In conclusion, it is not difficult to examine the impact this unconstitutional property tax
exemption would have on municipalities and property tax payers. By way of example; Capital
Health Medical Center in Pennington/Hopewell has 221 licensed beds. Using the CSC
calculation and without reducing for the exempted licensed beds, Capital Health’s yearly CSC
would be $201,663. Jersey City Medical Center in Jersey City having 328 licensed beds, would
be assessed a CSC fee of $299,300. And, Virtua Memorial Hospital, in Mount Holly at 383 beds
would be assessed a CSC of $349,488. |If these hospitals’ sprawling facilities were properly
taxed under the Morristown decision these properties would have an assessed value in the tens

if not hundreds of millions.

Effectively, A-1135/S-357 & S-624 and the CSC fee provide a tax exemption for a particular
industry, which when contemplated serves as a subsidy, paid for by all other property tax
payers of host communities. This comes at a time when local governments are already faced
with lost revenues due to the COVID-19 public health emergency, and must continue to fund
essential services such as first responders, public health and the day-to-day administration of

government.

For these and many other reasons, the League must respectfully oppose A-1135/S-357 & S-624.
We appreciate your time and attention to these concerns.

4
&

> o

Very truly yours,
Michael F. Cerra '
Executive Director
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E PLAINSBORO

Peter A. Cantu — Mayor

Neil J. Lewis — Deputy Mayor

David Bander — Township Committee
Nuran Nabi — Township Committee
Edmund C. Yates — Township Committee

December 14, 2020

Honorable Paul A. Sarlo

Deputy Majority Leader/Senate Chair of Budget and Appropriate Committee
496 Columbia Boulevard, 1st Floor

Wood-Ridge, NJ 07075

Subject: Assembly Bill A-1135
Dear Chairman Sarlo:

It is my understanding that A-1135 will come again before your Committee on Tuesday, December 15,
2020.

| am writing to reaffirm my strong opposition to this bill. Please see my October 27, 2020 letter to
Governor Murphy.

To highlight my most significant concerns:;

1. We believe that many of these hospitals, including the one in our community, are all or in part,
for-profit organizations.

2. The hospital in Plainsboro, Penn Medicine, if fully taxed would pay $7.4 million in annual property
tax. Under this bill, Penn Medicine would pay approximately $217,000 per year in property tax.

3. We believe if this bill is passed, it is grossly unfair to the taxpayers of Plainsboro, and others that
have hospital in our community.

I urge your Committee to reshape A-1135 by working closely with the New Jersey League of
Municipalities and its members.

Sincerely,

Elga Gt

Peter A. Cantu
Mayor of Plainsboro Township

Attachments

cc: Honorable Governor Phil Murphy
Honorable Linda R. Greenstein
Honorable Daniel R. Benson
Honorable Wayne P. DeAngelo
Michael Cerra, Executive Director, League of Municipalities

Township of Plainsboro, 641 Plainsboro Road, Plainsboro, New Jersey, 08536, Tel: (609) 799-0909, Fax: (609) 799-9204









Center CJ

Helping organizations build a better New Jersey

Statement of Linda M. Czipo
President & CEO, Center for Non-Profits
to the Senate Budget and Appropriations Committee
The Honorable Paul Sarlo, Chairman
December 15, 2020

Re: A-1135/S-357/S-624
To Chairman Sarlo and members of the Senate Budget and Appropriations Committee,

The Center for Non-Profits, New Jersey’s statewide umbrella organization for the charitable non-profit
community, supports A-1135/S-357/S-624. Although most of this important legislation is aimed at
providing much-needed clarity for hospitals in the wake of a 2015 tax court decision, the Center is
particularly supportive of its protections for non-profit property owners against arbitrary challenges to
their property tax-exemptions by third parties.

A-1135/S-357/5-624 would address a significant concern that has arisen in light of a prior property tax
challenge to Princeton University, which could have significant implications for charitable organizations
of all sizes across the state. Although the plaintiffs and Princeton University settled their lawsuit before
going to trial, several previous actions by the presiding Tax Court judge in the case have left a wide
array of non-profit property owners vulnerable to arbitrary and costly litigation by third parties.

Unlike most property tax challenges which are usually brought by the municipality, in the Princeton
University case the lawsuit was filed by a small group of residents who disagreed with the determination
made by the municipal tax assessor. In a procedural ruling in the case, the Tax Court of New Jersey
judge held not only that the residents had legal standing to challenge the municipality’s determination
that the university is tax exempt, but also that the non-profit (in this instance, the university) had the
burden of re-proving its eligibility for tax-exemption, even when the municipality has been
satisfied and the challenge is brought by third parties. The judge’s action has left thousands of non-profit
property owners of all sizes — supportive housing organizations, homeless shelters, schools for people
with developmental disabilities, shelters for victims of domestic violence, drug treatment centers, mental
health facilities or countless others that could be considered unpopular or controversial — vulnerable to
arbitrary legal challenges by residents that would be extremely costly and time-consuming to defend,

diverting scarce resources away from essential programs and services.

Non-profit organizations are already straining under the weight of skyrocketing demand for services and
resources that have not kept pace with the steadily escalating costs of providing programs and services
that our communities need. The COVID-19 crisis has only exacerbated this extremely challenging
situation. Amending the existing statute to limit the ability of third parties to challenge non-profit

property tax exemptions (while retaining that authority for local governments) would help to protect







organizations from being arbitrarily forced to re-prove their exemptions repeatedly and from needlessly

siphoning resources away from charitable purposes.

A-1135/S-357/5-624 would preserve accountability while providing needed assurance and protection for

thousands of community organizations throughout New Jersey.

We thank Chairman Sarlo for scheduling this important bill and we ask that you give it your full support.

Thank you.

Tel 7322270800 | Fax 732.227.0087 | 3635 Quakerbridge Road, Suite 35, Mercerville, M| 08619

Facebook.com/njnonprofits | twitter.com/nj_nonprofits | linkedin.com/company/center-for-nen-profits | njnonprefits.org'blog

Centar for Mon-Profics is a New Jersey non-profit corperation and a federally recognized 501c){3) publicly supported charity
y 7 ! (= o} !
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New Jersey Hospital Association 760 Alexander Road | PO Box 1 | Princeton, NJ 08543-0001 609-275-4000 www.njha.com

Date:  December 15, 2020
To: Members, Senate Budget & Appropriations Committee
From:  Neil Eicher, Vice President, Government Relations & Policy

Cc: Luke Wolff, Senate Majority Office
Elizabeth Mahn, Senate Majority Office
Tom Neff, Senate Minority Office
Joseph Pezzulo, Office of Legislative Services
Parag Shende, Office of Legislative Services
Christine Dobish, Office of Legislative Services

Re: S-624 / S-357 / A-1135 - Maintains property tax exemption for certain nonprofit
hospitals with on-site for-profit medical providers; requires these hospitals to pay
community service contributions to_host municipalities; establishes Nonprofit
Hospital Community Service Contribution Study Commission.

On behalf of the New Jersey Hospital Association and our nearly 400 members, we respectfully
ask you to support S-624 / S-357 / A-1135, which is scheduled to be heard in the Senate Budget
and Appropriations Committee on Tuesday December 15, 2020. This committee recently approved
the legislation on October 22, 2020. The bill is being amended to increase the hospital community
contribution fee from $2.50 per bed per day to $3.00 and increasing the fee on Satellite Emergency
Departments from $250 per day to $300 per day, among other minor changes. NJHA fully
supports the amended legislation.

New Jersey hospitals have long supported their communities beyond traditional healthcare
services. Our nonprofit hospitals provide annual community benefits totaling $2.8 billion — not to
mention the jobs and other economic contributions that hospitals bring to their municipalities.

We consider hospitals and municipalities partners in pursuit of healthier communities. Hospitals
are engaged in expensive lawsuits over their property tax exemption, and while hospitals have
negotiated in good-faith in an effort to reach an equitable solution that would provide fair payments
to host municipalities, some towns have not responded in-kind and instead have placed liens on
their hospital’s campuses and sold those liens to investors in effort to force hospitals to accept
unreasonable settlements.

That public-private partnership in protecting the health of our residents was evident in an
unprecedented way in New Jersey’s response to COVID-19. Our hospitals and frontline workers
have risen to the challenge to provide essential care amid a surge of patients, including partnerships
with the state and local municipalities to protect our most vulnerable residents, ramp up testing







Members, Senate Budget & Appropriations Committee (cont.)
December 15, 2020
Page 2

sites and work in close cooperation with local emergency operations and public health
departments.

Hospitals also experienced a significant revenue and expense hit by converting patient rooms to
negative pressure rooms, reconfiguring entire wings of the hospitals, purchasing personal
protection equipment at multiple times the normal rate, hiring additional staff from staffing
agencies, among other actions. Hospitals also halted elective procedures, which brought an
additional financial strain. N.J. hospitals lost approximately $1 billion a month through increased
expenses and loss of revenue when elective procedures were suspended, resulting in operating
margins going from a stable 4 percent to a negative 30 percent. Those financial impacts are
lingering as New Jersey adjusts to its “new normal” and hospitals make resiliency plans for a
predicted second wave of the virus. Now more than ever, this legislation will provide the financial
predictability that our members have been asking for while also providing a fair payment to our
towns.

You’ll recall that this longstanding issue arose from a Tax Court decision in the 2015 Morristown
Memorial case. In that decision, Judge Vito Bianco indicated that the Legislature needs to provide
a statewide legislative solution. Much has changed in our state since then, but what hasn’t changed
is the commitment of hospitals to deliver care 24/7 to their communities and provide more than
150,000 jobs. NJHA’s goal is to support a statewide solution that strikes a fair balance, giving
hospitals and municipalities some consistency in their budgeting when they need it most — without
engaging in prolonged legal battles. This legislation allows them to carry on together in their shared
goal of community health, safety and well-being.

Our members have stepped forward to endorse this bill to voluntarily add more financial support
for their municipalities. This bill has been unanimously endorsed by the NJHA Board of Trustees
and our NJHA Property Tax Task Force.

It is our united view that the community service contribution contained in this bill would
help avert expensive and lengthy litigation between municipalities and their hospitals — the
outcomes of which provide no certainty and could damage the important partnership that must
exist between hospitals and their communities.

Amendments
This version of the property tax legislation consists of numerous amendments offered as a
concession to some of the concerns raised by the NJ League of Municipalities. Most notably:

e Locking in bed numbers at the level on January 1, 2020 (Section 1b(1)). Opponents have
raised concerns that hospitals will delicense and decertify beds as part of an overall trend of
healthcare moving from inpatient to outpatient services. This amendment would lock in the
number of licensed beds as of Jan. 1, 2020 and includes a 2% increase in payment each year;

e Grandfathering in current deals (Section 1a(2)). Some towns have raised concerns about
this law conflicting with current deals that have been struck between towns and hospitals.
This amendment affirmatively states that the hospital must honor its agreement with the
town for the duration of their aareement. If there is a deal between the town and the hospital
provides for less than the amount as provided in the legislation, the hospital must pay the
difference required under the leqislation. In other words, if the legislation provides for a
higher amount, the hospital must pay what is required by the legislation;

760 ALEXANDER ROAD = PO BOX 1 mPRINCETON, NEW JERSEY 08543-0001 m 609-275-4000 # WWW.NJHA.COM







Members, Senate Budget & Appropriations Committee (cont.)
December 15, 2020
Page 3

e Omitted assessments funding return (Section 4). Omitted assessments, which are
retroactive assessments for 2014 and 2015 would have been required to be repaid to
hospitals in circumstances where there is a settlement between the town and the hospital.
We believe that it will unduly hurt towns financially and support removing this provision.
Therefore, no funding for omitted assessments under a current agreement will be refunded,;
and

o Affirmative statement that this Act will not impede a hospital and a town negotiating
additional deals above the community contribution (Section 1a(3)). This provision ensures
that a town and a hospital are not prohibited from negotiating additional agreements above
and beyond the community contribution requirements.

We further expect opponents to raise the following concerns which we’ve address below:

All N.J. Hospitals Will Continue to Provide Care to All Regardless of Their Ability to Pay
Under N.J.S.A. 26:2H-18.64, all hospitals in New Jersey are required to provide care to anyone
who presents to their facility “regardless of their ability to pay.” This same obligation is codified in
the N.J. Patient Bill of Rights, which is part of the Hospital Licensing Standards found at
N.J.A.C. 8:43G-4.1(a)2. Providing care to all regardless of their ability to pay is a proud New Jersey
tradition. This bill does not change the legal requirement or the mission-based obligation that
compels N.J. hospitals to provide care for anyone in need.

Constitutionally Sound

The Tax Court called upon the N.J. Legislature to examine this issue. The Exemption Clause of the
N.J. Constitution (found in N.J. Const. Art. VIII, 81, 12) allows the Legislature to provide
exemptions to property taxation without running afoul of the Uniformity Clause of the N.J.
Constitution (N.J. Const. Art. VIIL §1, 91), as long as the exemptions are created by “general laws.”
There is nothing in this section of the Constitution or in any other section that precludes this
legislation. In fact, the bill merely clarifies the existing nonprofit exemption — the exemption for
hospital purposes. The Exemption Clause (N.J. Const. Art. VIII, 81, 12) specifically permits tax
exemptions by the Legislature, which is precisely what is contained in this bill.

A separate constitutional argument deals with the Uniformity Clause. However, this bill does not
violate the Uniformity Clause. The Uniformity Clause requires uniform taxation except as
otherwise provided, and the Exemption Clause of the N.J. Constitution specifically permits tax
exemptions. Many tax exemptions exist under current law. This legislation is legally sound. Those
who question it are actually questioning the very ability of the Legislature to grant tax exemptions,
which is clearly established in the Exemption Clause.

Does Not Run Afoul of the PILOT Law

The bill provides for an exemption and a community service contribution. There is no mention of a
payment in lieu of tax (PILOT) agreement. The Community Service Contribution is something paid
by the hospital directly to the municipality. Further, PILOT agreements are created by statute.
Nothing in the PILOT statutory framework prohibits the establishment of other contribution
agreements created by statute.

We urge you to support this important legislation. Thank you for your time and consideration.
Please do not hesitate to contact us at (609) 275-4251 if you would like to discuss this issue with
us further.

760 ALEXANDER ROAD = PO BOX 1 mPRINCETON, NEW JERSEY 08543-0001 m 609-275-4000 # WWW.NJHA.COM









&\ PLAINSBORO

Peter A. Cantu — Mayor

Neil J. Lewis — Deputy Mayor

David Bander — Township Committee
Nuran Nabi — Township Committee
Edmund C. Yates — Township Committee

October 27, 2020

The Honorable Phil Murphy
Governor

225 West State Street
Trenton, New Jersey 08625

Subject: Senate Bill S-624

Dear Governor Murphy:

| am writing to you again (previously on October 7, 2020) on behalf of the Township Committee and the
residents of Plainsboro regarding S-357 and S-624 which was amended in the Senate Budget and
Appropriations Committee on October 22, 2020 (the “bill"). We respectfully request that you oppose this
bill when it arrives on your desk, and seriously consider vetoing this bill. The bill, as currently drafted and

amended, is anti-taxpayer, anti-municipality and may be unconstitutional.

There are still numerous issues and deficiencies with regard to this “hospital real estate tax exemption” bill.
Our Township has been in litigation with Penn Medicine Health Center and previously with Children’s
Hospital of Philadelphia, both in Plainsboro, since 20186, over the status of their property taxes as a result

of the AHS v Morristown court decision.

This bill is not a solution. This proposal is an invitation to further protracted litigation, constitutional
guestions, and creates many more issues than it solves. If this bill becomes law without significant changes,
Plainsboro and other host hospital communities stand to lose millions of dollars in critical back taxes and
taxes going forward, not only on properties that the hospital previously was granted exemptions, but also
on properties that have been legitimately taxed for years. This bill takes what was a simple solution - if you
run your hospital as a not-for-profit then you will be exempt and shouldn’t get taxed — and then makes it
more complex. This legislative solution permits healthcare conglomerates that call themselves ‘not-for-
profit' to saddle patients with exorbitant medical bills, while local taxpayers subsidize them, and pay their
executives multimillion dollar salaries. This is not fair and equitable to the taxpayers of Plainsboro and other

towns.

The simple solution for the legislature would have been to tax what are for-profit hospital operations, and
exempt what are not-for-profit operations. Paraphrasing our State Constitution; if you want to be tax
exempt, then don’t run your business for profit, don’t create mega conglomerates couched as not-for- profit

that delegate their services to profit making providers.

Governor, this is a special interest bill, a law that the uniformity clause of our constitution abhors. With
State aid remaining understandably flat, municipalities must ensure taxable properties are reasonably taxed
based on fair and uniform assessments, and hospitals shouldn’t get a pass. The fairest approach is to tax
what is for-profit and exempt what is not-for-profit. Either operate as a not-for-profit or pay a fair share of
taxes like every other business making a profit. Our taxpayers deserve affordable heaithcare from not-for-
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profit hospitals that they are subsidizing as exempt. These institutions have created a business model
where they profit not only off the backs of their patients, but also our taxpayers.

I have taken the liberty of attaching some concerns and suggestions that need to be addressed before this
is a fair, equitable bill.

Thank you for your consideration.

Sincerely,

Peter A. Cantu
Mayor of Plainsboro Township

PACHtic

Attachment

cc: Parimal Garg, Chief Counsel
Justin Braz, Deputy Chief of Staff for Legislative Affairs
Joseph Kelley, Deputy Chief of Staff for Economic Growth
The Honorable Linda Greenstein, New Jersey Senate, District 14
The Honorable Daniel R. Benson, Assemblyman, District 14
The Honorable Wayne P. DeAngelo, Assemblyman, District 14

Plainsboro Township Committee
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Concerns/issues with the Bill

The current bill permits the owner to be a reai estate holding company totally operated by for-profit medical
entities. Our State Constitution prohibits giving tax exemptions to entities operating for-profit. In effect, this
bill allows a shell “not-for-profit” to own the land and buildings and basically contract away all of the medical
services to for-profits and then be exempt from all but the nominal Community Service Contributions fee in
the proposed law. Not only is this an affront to our Constitution, it also is anti-competitive against private
physicians and groups who now pay taxes on their properties. While the amended bill limits exemptions to
for-profit medical services that “directly” serve the hospital, the bill fails to define “direct” services, which will
only result in further litigation. By way of example, is a pharmacy that predominantly sells to the public but
also fills prescriptions for the hospital a direct medical service? How about an oncologist who sees her own
patients in her office at the hospital, provides them with chemotherapy, but also is head of the hospital's
oncology department? Is that oncologist’s office providing “direct” medical services to the hospital?
Furthermore, one of the benefits of having a hospital in a municipality is the tax ratables from medical offices
and facilities in the neighborhood of that property.

The Community Service Contribution fee in the bill is not based upon all licensed beds. It only counts acute
care beds, and excludes beds for skilled nursing, psychiatric, subacute, newborn beds or “acute beds not
commissioned for use,” what does that phrase mean? Even the State Department of Health doesn’t use
this terminology. Why not all licensed beds or number of beds that were approved when a municipality
issued a Certificate of Occupancy? Why not assessed value or even square footage? How about
something that is static and easily counted by a municipal tax assessor?

The current proposed Community Service Contribution fee of $2.50/bed is an arbitrary amount. Itisn’t based
upon any equivalency to taxes, assessed value or even square footage. A metric that is real and based on
some fact should be used and not an arbitrary nominal amount.

Why are satellite emergency care facilities even included in the bill? They were not addressed in the AHS
v_Morristown case that the Legislature says the law is supposed to rectify. Why can't emergency care
facilities continue to be taxed? Isn’t it anti-competitive to now exempt hospital owned facilities whife taxing
well run private emergency care facilities? If under the amended bill, only for-profit medical providers who
are providing direct services to the hospital are exempt, why are standaione emergency care facilities that
are not providing medical services to the hospital exempt?

The bill has a provision providing for a total exemption from paying even the Community Service
Contribution. Wasn'’t the purpose of this bill to give the hospitals an exemption and the municipalities some
relief? Further, the total exemption provision is something that a tax assessor will be hard pressed to
evaluate or understand. There would be a convoluted hyper technicai two part test blanket exemption to
pay nothing. Finally, the one month time period for the State Department of Health and municipal assessors
to make an exemption decision under this proposed taw is unreasonably short and the tests are simply
unworkable for the assessor. There simply shouldn’t a blanket exemption.

The bill exempts these parties from paying everything retroactively from 2014 through today, even if they
are taxable, and if they should have paid the Community Service Contribution. They pay nothing for those
years, why? It is clear the healthcare corporations want to get rid of the pending litigation, but, if the bill is
a solution why punish the taxpayers who have been subsidizing these healthcare facilities and whose
municipalities have been seeking payment of the fair share due for all these years?

The definition of voluntary agreement restricts payments to services provided by towns to the hospitals.
However, payments under many of these existing agreements are not restricted to services for hospitals.
Should legislation constitutionally restrict how municipal revenues are used? This is going to create further
litigation, and also a disincentive for hospitais to continue or to even negotiate these agreements.

Township of Plainsboro, 641 Plainsboro Road, Plainsboro, New Jersey, 08536, Tel: (609) 799-0909, Fax: (609) 799-9204









Reply all | v Delete  Junk|V  eee
Senate Budget and Appropriations Registration

mallen@newjerseylaw.net & Replyall |V
Today, 9:54 AM
OLSaideSBA ¥

Inbox

Hearing: Tuesday, December 15, 2020 - 11:00 AM
First Name: Martin

Last Name: Allen

Title: Attorney

Organization: Representing: Plainsboro, Red Bank, Belleville, Vineland, Morristown, Summit, and Freehold
Township

Bill Number/Nominee: A1135

In favor: No

Opposed: Yes

Do you wish to testify: Yes

Registrant Notes:









Reply all | v Delete  Junk|V  eee
Senate Budget and Appropriations Registration

lczipo@njnonprofits.org
Today, 12:49 PM
OLSaideSBA ¥

Inbox

Hearing: Tuesday, December 15, 2020 - 11:00 AM
First Name: Linda

Last Name: Czipo

Title:

Organization: Center for Non-Profits

Bill Number/Nominee: A1135

In favor: Yes

Opposed: No

Do you wish to testify: No

Registrant Notes:

& Replyall |V









Reply all | v Delete  Junk|V  eee
Senate Budget and Appropriations Registration

fmarshall@njlm.org
Today, 11:31 AM
OLSaideSBA V¥

Inbox

Hearing: Tuesday, December 15, 2020 - 11:00 AM
First Name: Frank

Last Name: Marshall

Title:

Organization: NJ League of Municipalities

Bill Number/Nominee: A1135

In favor: No

Opposed: Yes

Do you wish to testify: Yes

Registrant Notes:

$ Replyall | v









Reply all | v Delete  Junk|V  eee
Senate Budget and Appropriations Registration

zshehady@redbanknj.org
Today, 2:18 PM
OLSaideSBA ¥

Inbox

Hearing: Tuesday, December 15, 2020 - 11:00 AM
First Name: Ziad

Last Name: Shehady

Title: Administrator

Organization: Borough of Red Bank

Bill Number/Nominee: S357/A1135

In favor: No

Opposed: Yes

Do you wish to testify: No

Registrant Notes:

& Replyall |V









Reply all | v Delete  Junk|V  eee
Senate Budget and Appropriations Registration

cbuteas@njbia.org & Replyall |V
Today, 12:37 PM
OLSaideSBA ¥

Inbox

Hearing: Tuesday, December 15, 2020 - 11:00 AM
First Name: Chrissy

Last Name: Buteas

Title: Chief Gov't Affairs Officer

Organization: NJBIA

Bill Number/Nominee: S357

In favor: Yes

Opposed: No

Do you wish to testify: No

Registrant Notes:









Reply all | v Delete  Junk|V  eee
Senate Budget and Appropriations Registration

hchebra@chambersnj.com
Today, 9:52 AM
OLSaideSBA ¥

Inbox

Hearing: Tuesday, December 15, 2020 - 11:00 AM
First Name: Hilary

Last Name: Chebra

Title: Manager, Government Affairs

Organization: South Jersey Chamber of Commerce
Bill Number/Nominee: S357

In favor: Yes

Opposed: No

Do you wish to testify: No

Registrant Notes:

& Replyall |V









Reply all | v Delete  Junk|V  eee
Senate Budget and Appropriations Registration

NEicher@njha.com & Replyall |V
Today, 10:14 AM
OLSaideSBA ¥

Inbox

Hearing: Tuesday, December 15, 2020 - 11:00 AM
First Name: Neil

Last Name: Eicher

Title:

Organization: NJHA

Bill Number/Nominee: S-357

In favor: Yes

Opposed: No

Do you wish to testify: Yes

Registrant Notes:









Reply all | v Delete  Junk|V  eee
Senate Budget and Appropriations Registration

laura@njchamber.com
Today, 1:08 PM
OLSaideSBA ¥

Inbox

Hearing: Tuesday, December 15, 2020 - 11:00 AM
First Name: Laura

Last Name: Gunn

Title: Director, Government Relations
Organization: NJ State Chamber of Commerce
Bill Number/Nominee: S-357

In favor: Yes

Opposed: No

Do you wish to testify: Yes

Registrant Notes:

& Replyall |V









Reply all | v Delete  Junk|V  eee

& Replyall |V

Inbpx

esday, December 15, 2020 - 11:00 AM










Reply all | v Delete  Junk|V  eee
Senate Budget and Appropriations Registration

fmarshall@njlm.org
Today, 11:32 AM
OLSaideSBA V¥

Inbox

Hearing: Tuesday, December 15, 2020 - 11:00 AM
First Name: Frank

Last Name: Marshall

Title:

Organization: NJ League of Municipalities

Bill Number/Nominee: S624

In favor: No

Opposed: Yes

Do you wish to testify: Yes

Registrant Notes:

$ Replyall | v









From: webmaster@njleg.org

Sent: Wednesday, December 16, 2020 10:47:26 AM (UTC-05:00) Eastern Time (US & Canada)
To: OPRAOLS

Subject: OPRAOLS Records Request Form results

FirstName: Frank

Ml

LastName: Marshall

Company: NJ League of Municipalities
MailingAddress: 222 \W. State Street
City: Trenton

State: NJ

Zip: 08608

email: fmarshall@njlm.org
AreaCode: 609

Number: 6953481

Extension: 137

Delivery: E-Mail

Certify: HAVE NOT

Max_Cost: S

payment_method: Check

Date: Wednesday, December 16, 2020
Time: 10:47:26 AM

RecordRequestinformation:

This request is being made under the Open Public Records Act and the common law seeking
copies of written comments and any attachments submitted to the Senate Budget and
Appropriations Committee for their December 15, 2020 hearing, related to bills A-1135, S-357,
& S-624. Kindly deliver these records via email to FMarshall@njlim.org. If there are any
questions please contact me at 609-695-3481 x. 137.






From: Anonymous Requestor

To: OPRA reguests at NJSLOM
Subject: OPRA request - NJ League of Municipalities Records Involving OPRA (Open Public Records Act)
Date: Wednesday, April 20, 2022 12:19:53 AM

Dear New Jersey State League of Municipalities,

This is a request for public records made under OPRA and the common law right of access. I am not required to fill
out an official form. Please acknowledge receipt of this message.

Relevant Background & Opinions of Anonymous Requester
Irvington Township recently filed a rather disturbing lawsuit that shocked and upset a great number of New
Jerseyans. It quickly became a big, statewide news story covered by many NJ news outlets.

The presumably frivolous lawsuit brought by Irvington (since abandoned) was brought against a female, African
American, senior citizen OPRA requester that required the intervention of the American Civil Liberties Union
(ACLU) to apparently "encourage" Irvington to dismiss the inappropriate lawsuit brought in apparent retaliation
against this woman for exercising her right to free speech, her right to petition for a redress of grievances, and her
rights under OPRA and common law.

Similar tactics appear to be a new and upcoming trend among New Jersey Municipalities to attack, belittle, defame,
sue, threaten, and portray OPRA requesters as "problems" when they are simply exercising their very important,
very lawful, and very much protected rights under New Jersey's Open Public Records Act.

In this regard, it was brought to my attention by an aide to a former New Jersey State Senator that the New Jersey
League of Municipalities is a staunch opponent of the Open Public Records Act in its current form, and that the
NJLM has been actively lobbying to have OPRA requesters CHARGED SUBSTANTIAL FEES for records
responsive to their OPRA requests (currently there is rarely a fee for digital records) in an attempt to actively thwart
public inquiries into government activities behind closed doors. OPRA, by contrast, is designed to shine a light on
these hidden activities. Such government transparency needs to increase, not decrease, and definitely not be
thwarted by politicians who fear the light of public inquiry into their often improper, inappropriate, wasteful, and/or
illegal activities.

It appears that the NJLM may be involved in encouraging and advising various New Jersey municipal leaders in
such a way that these leaders often feel far more inclined to attack, bully, harass, threaten, demean, intimidate,
retaliate against, obstruct, dissuade, and otherwise undermine legitimate OPRA requesters in various ways -- often
using very similar language.

The language of these increasingly common complaints made by municipal leaders against benign and well-
meaning OPRA requesters appears eerily similar, as they often seem to use the same keywords and catch-phrases in
their (often defamatory) attacks on OPRA requesters such as "voluminous requests," "unduly burdensome," and
"harass, bully, and harm municipal employees," even when they are simple, ordinary, and infrequent requests.

In short, municipal leaders are actively dodging their responsibilities under OPRA and trying to blame requesters for
their own failures and violations of OPRA, instead of simply responding to often very basic and straightforward

OPRA requests in a timely, respectful, and professional manner -- and that needs to end.

As such, I am requesting records from the NJ League of Municipalities involving these increasingly-used keywords
and catch-phrases as they relate to or involve OPRA requests and OPRA requesters.

- End of relevant background and personal opinions -
Records requested:

Copies of any and all public records containing one or more of the following keywords in relation to
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communications and documents specifically involving "OPRA" or the "Open Public Records Act" (see search
details below list):

"Frivolous"
"Unduly"
"Burden"
"Burdened"
"Burdensome"
"Overburden"
"Overburdening"
"Overburdened"
"Time consuming"
"Voluminous"
"Expensive"
"Harass"
"Harassment"
"Harm"

"Abuse"

"Stalk"
"Stalking"
"Intimidate"
"Intimidating"
"Too Many"
"Irvington"
"Elouise McDaniel"
"McDaniel"
"Tony Vauss"
"Vauss"
"Resolution"
"Lawsuit"
"Legislation"

Please search each keyword above individually in relation to records specifically discussing or involving OPRA, the
Open Public Records Act, OPRA requests, OPRA complaints filed against records custodians, OPRA-handling
strategies and suggestions for municipal records custodians and clerks, OPRA opinion pieces, and similar OPRA-
related records.

One way to do this effectively would be to search for a individual "Keyword" in the list above plus the word
"OPRA" such as:

"Voluminous" and "OPRA" ... searched together, and then...

"Voluminous" and "Open Public Records Act" ... again, searched together...

And then repeating this process for every keyword in the list in relevant records sources such as emails, text
messages, meeting minutes, audio/video transcripts, etc, to locate all relevant records.

"Parties" should include representatives (agents, officers, and employees) of the New Jersey League of
Municipalities.

With respect to email records, please provide them in a PDF in "landscape" orientation and include the following
fields: Sender/Receiver, To/From, Cc, Bee, Subject, Body of Email, Email Attachments, all embedded images, Date,
and Time.

Time frame for this request should be January 1, 2018 to present.
Types of communications and documents should include but not be limited to emails, letters, publications, speeches,

text/SMS messages, audio recordings (i.e. in-person meetings, voicemails, text message voicemails, etc.), video
recordings (i.e. Zoom meetings, conventions, public speakers, etc.), online posts, online articles, trainings,





presentations, curriculum, newsletter articles, memos, books, manuals, opinion pieces, editorials, agendas, minutes,
templates, sample or draft resolutions, sample or draft legislation, and other records discussing OPRA-related
matters that include any of the keywords in the list above.

I request that responsive records be provided in searchable PDF format as an email reply.

I believe this request is clearly defined, highly specific, not overly-broad, and includes all necessary elements for a
targeted and specific search of public records. However, if you believe this request requires additional clarification
or a further narrowing in some way, please specify whatever you deem to be overly broad or not specific enough so
that I may consider clarifying/narrowing my request further.

Thank you in advance for your timely and professional handling of my request.

Yours faithfully,

Anonymous Requestor

Please use deliver records electronically via email to the below UNIQUE address for all replies to this request:
opratrequest-31174-84d80b17@requests.opramachine.com

Is OPRA@njslom.org the wrong address for OPRA requests to New Jersey State League of Municipalities? If so,
please contact us using this form:

https://opramachine.com/change request/new?body=njslom

Disclaimer: This message and any reply that you make will be published on the internet. Our privacy and copyright
policies:
https://opramachine.com/help/officers

View this OPRA request & responses online:
https://opramachine.com/request/nj_league of municipalities_reco
Please note that in some cases publication of requests and responses will be delayed.

If you find this service useful as an OPRA custodian, please ask your web manager to link to us from your
organisation's website.
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From: EMarshall@njslom.org

To: Ibuckelew@njlm.org

Subject: RE: Body Worn Cameras - OPRA Requests
Date: Wednesday, January 19, 2022 2:24:04 PM
Attachments: image001.png

image003.png
Hoboken - OPRA Special Service Charge.pdf

| don’t have any examples and | don’t know if there are any. | would imagine everyone uses the
default special service charge for recouping costs. That is, the hourly rate for the lowest level
employee capable of fulfilling the request. Special service charges cannot be set by ordinance
because by their nature are estimated and charged on an ad-hoc basis. If the municipality must use
a third-party service the costs of this can be passed on to the requestor but such costs, like the
special service charge, must conveyed and approved by the requestor in advance.

| have attached Hoboken’s ordinance regarding special service charges which appears to set a cap of
$32 per hour for the special service charge. If looking for an ordinance this may be useful although |
wouldn’t imagine an ordinance is necessarily required.

Frank Marshall, Esq. | Associate General Counsel
New Jersey State League of Municipalities

222 West State Street, Trenton, NJ 08608
609-695-3481 extension #137

EIEAL YoullD

NJLM is subject to the Open Public Records Act; any email sent or received may be
subject to a records request.

From: Lori Buckelew

Sent: Wednesday, January 19, 2022 2:11 PM

To: Frank Marshall <FMarshall@njslom.org>
Subject: FW: Body Worn Cameras - OPRA Requests

Frank,
See below, do we have any samples?

Lori

From: MITCH, JOHN [mailto:john.mitch@twp.woodbridge.nj.us]
Sent: Wednesday, January 19, 2022 12:10 PM

To: Lori Buckelew <lbuckelew@njlm.org>

Subject: Body Worn Cameras - OPRA Requests

Hi Lori,

Our 200+ member police department has recently deployed body worn cameras to all
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§ 6-15.1. Purpose.

New Jersey has adopted the Open Public Records Act, N.J.S.A. 47:1A-5, which has
as its general purpose making government records more available to the public than
they have been in the past. In certain instances, the production of voluminous records,
archived records, or records in a format which is not the usual format maintained by the
municipality or other special circumstances would be costly and time consuming. The
New Jersey Open Public Records Act permits the municipality to require the payment of
fees, special service charges and/or special charges as a prerequisite to the production of
records requiring extraordinary time and effort, special equipment or special formatting.

§ 6-15.2. Ordinary requests for information.

The statutory fee schedule shall apply to routine requests under the Open Public Records
Act. The fees of N.J.S.A. 47:1A-5 are hereby incorporated herein as such fees schedule
presently exists or as such fees might appear in future modifications or amendments of
the statute.

At present time, fees under N.J.S.A. 47:1A-5 for routine copies of municipal documents
are:

Pages 1 through 10 $0.75 per page
Pages 11 through 20 $0.50 per page
All pages after 20 $0.25 per page

If fees for particular documents are set by statute to be amounts other than those set
forth here, those fees shall apply.

§ 6-15.3. Establish deputy custodians of records.

The establishment of the position of deputy custodians of documents are as follows:
A. Chief of Police.

Tax Assessor.

Tax Collector.

Construction Official.

m o 0w

Court Administrator.

However, all requests must be made directly to the Custodian of Records, the City
Clerk.

§ 6-15.4. No research or interpretation may be compelled.

Nothing in this section shall require the custodian or deputy custodians of documents or
any other municipal official to examine, analyze, tabulate, or interpret documents which
are subject to production under the New Jersey Open Public Records Act.
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§ 6-15.5 § 6-15.6

§ 6-15.5. Special service charge/special charges authorized.

A.

Charges authorized. The City Clerk or deputy custodian of documents qualifying
for mandatory production as governmental records under the New Jersey Open
Public Records Act shall be entitled to special service charges and/or special
charges as set forth in this section.

Requests to be in writing. Any requests for documents shall be made to the City
Clerk in writing and preferably on a form established by the City Clerk for such
purposes.

Advance notice of fees, special service charges and special charges; deposit. Any
requester of government records which may be eligible for the imposition of a fee,
special charge or special service charge under this section shall receive advance
notice of the amount of fees and charges before any work is started. The City Clerk
shall require prepayment of such charges before causing the work to begin.

§ 6-15.6. Fees, special service charges and special charges; when charged;
amounts authorized.

A.

Duplication or other work beyond capability of municipal-in-house work force.
Whenever the in-house municipal work force or available municipal equipment is
insufficient to duplicate or produce government records in a timely fashion, the City
Clerk may cause such duplication or production to be accomplished by outside
vendors such as copy centers or producers of digital images. If the costs of such
duplication or production charged by such vendors exceeds the routine charges set
forth in N.J.S.A. 47:1A-5, the actual direct cost of same without any additional
surcharge for labor costs shall be paid.

Special service charged authorized. Whenever government records cannot be
reproduced by regular copying equipment or fulfillment of the request would
involve extraordinary time and effort (for example, where a large number of records
must be recovered from storage or substantive staff time is required to review,
redact, sort and/or assemble records), charges may be imposed as follows:

(1) The actual cost (materials and supplies but no staff labor) of duplication or
reproduction; plus

(2) A special service charge of $32 per hour or the actual direct cost of labor (if
less) shall be imposed for each hour of extraordinary time predicted to be
utilized to respond to the request.

Rates for in-house production of prints or blueprints. Any prints or blueprints
produced in-house in response to a governmental records request shall be produced
for $28 per page.

Digital records. If a request for governmental records involves production or
conversion of digital or computerized records or film which is:

(1) In a medium not routinely used by the agency (i.e., electronic or film).
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§ 6-15.6 §6-15.8

(2) Not routinely developed or maintained by an agency; or

(3) Requiring a substantial amount of manipulation or programming of
information technology.

The requester shall pay fees and special charges incurred by the City if the
conversion is done directly by the City as follows:

(1) Direct costs (no overhead) to comply with the request; plus

(a) Special charges; the lesser of the cost of technology and labor actually
incurred or $45 per hour.

§ 6-15.7. Notice of requester of copyright laws.

A.

The City of Hoboken may be compelled by New Jersey Law to produce or duplicate
governmental records but no compliance with these legal obligations shall be
deemed to constitute a license, sublicense or waiver of copyright laws.

The City Clerk shall give the following notice to any requester of governmental
records.

NOTICE — COPYRIGHT LAWS

You must comply with U.S. copyright laws. These laws may restrict your right
to use, duplicate or modify the records provided to you by the City of Hoboken.
You should consult your own legal counsel on this since severe civil and criminal
penalties for violation of copyright laws are provided.

§ 6-15.8. Waivers for governmental or educational requester.

The Mayor, Clerk or City Council (by resolution) may waive the fees or other charges
otherwise chargeable if the requestor of governmental records is a governmental or
educational entity.
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sworn officers. We are already receiving OPRA requests for copies of same. Are you aware of any
municipality that may have enacted an Ordinance with regards to costs for same when redacting is
needed? We did adopt an Ordinance setting forth $ 1.43 for a blue ray copy however my thoughts
are focused on recouping charges, if we can, for redactions.

Hope you are well,

John

PRIVACY NOTICE:

This e-mail, including attachments, may include privileged, confidential and/or
proprietary information, and may be used only by the person or entity to which it is
addressed. If the reader of this e-mail is not the intended recipient or his or her
authorized agent, the reader is hereby notified that any dissemination, distribution or
copying of this e-mail is prohibited. If you have received this e-mail in error, please
notify the sender by replying to this message and delete this e-mail immediately.

WARNING:

Email received by or sent to Township officials is subject to the Open Public Records Act
[OPRA]. This means that absent some specific privilege, all such communications are
considered a public record and are subject to publication and/or dissemination to the public
upon request.





