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Attachments: S107 Amendments.pdf

S106 Amendments.pdf

Attached are the proposed amendments to Senator Weinberg’s OPRA/OPMA bills and below is the
OLS description of the changes.

Please review and provide your thoughts.
If you are so inclined you can listen to today s 1pm Senate State Government Committee hearing at

: . . .asp. You will need to refresh the link, maybe several
times, until you see LISTEN. Click on L|sten to for the hearing. There may be moments of silence.

Lori

From: Couture, Louis

Sent: Wednesday, June 13, 2018 7:00 PM
To: Lori Buckelew

Subject: Amendments to S106 andS107

Hi Lori,
As promised, please find attached the draft amendments for tomorrow.
Here are the OLS descriptions:

S106 PROPOSED COMMITTEE AMENDMENTS
The committee proposes to amend the bill to:

e permit members of public bodies to communicate privately with independent consultants or
advisors about matters on an agenda;

e require that the Legislature keep comprehensive, rather than reasonably comprehensible,
minutes of its meetings;

e clarify that minutes shall be made available to the public within 15 business days after its next
meeting;

e provides municipalities with 5,000 or less inhabitants, boards of education with 500 or less
pupils, and public authorities with less than $10 million in assets will have 20 business days
after the next meeting to make the amendments available to the public;

e permits a public body to vote in favor of a reasonable delay in making the minutes available
due to an emergency;

e requires the Legislature to record its voting sessions;

e requires subcommittees to prepare reports of meetings that are closed to the public;

e removes language concerning a public body keeping reports of meetings of subcommittees.
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SENATE STATE GOVERNMENT, WAGERING, TOURISM &
HISTORIC PRESERVATION COMMITTEE

AMENDMENTS

to

SENATE, No. 107
(Sponsored by Senators WEINBERG and PENNACCHIO)

OMIT SECTION 3 IN ITS ENTIRETY

OMIT SECTION 14 IN ITS ENTIRETY

INSERT NEW SECTION 3 TO READ:

'3. Section 1 of P.L.1995, ¢.23 (C.47:1A-1.1) is amended to read
as follows:

1. Asused in P.L.1963, c.73 (C.47:1A-1 et seq.) as amended and
supplemented:

"Biotechnology” means any technique that uses living organisms,
or parts of living organisms, to make or modify products, to improve
plants or animals, or to develop micro-organisms for specific uses;
including the industrial use of recombinant DNA, cell fusion, and
novel bioprocessing techniques.

“Commercial purpose” means the direct or indirect use of any part
of a government record for sale, resale, solicitation, rent or lease of a
service, or any use by which the user expects a profit either through
commission, salary, or fee. “Commercial purpose” shall not include
using, distributing, gathering, procuring, transmitting, compiling,
editing, disseminating, or publishing of information or data by the
news media, or any parent, subsidiary, or affiliate of any news media,
as defined by section 2 of P.L.1977, ¢.253 (C.2A:84A-21a), or by any
news, journalistic, educational, scientific, scholarly, or governmental
organization.

"Custodian of a government record™ or "custodian” means in the
case of a municipality, the municipal clerk and in the case of any other
public agency, the officer officially designated by formal or written
action of that agency's director or governing body, as the case may be.

"Government record" or "record” means any paper, written,
electronic, or printed book, document, drawing, map, plan,
photograph, microfilm, data processed or image processed document,
information stored or maintained electronically or by [sound-
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recording] video or audio recording or in a similar device, or any copy
thereof, that has been made, maintained or kept on file, or is required
by law to be made, maintained or kept on file, in the course of his or
its official business by any [officer, commission, agency or authority
of the State or of any political subdivision thereof, including
subordinate boards thereof] public employee or public agency, or that
has been received in the course of his or its official business by any
such [officer, commission, agency, or authority of the State or of any
political subdivision thereof, including subordinate boards thereof]
public employee or public agency. Any video or audio recordings
made of those portions of meetings from which the public was not
excluded pursuant to subsection b. of section 7 of P.L.1975, c.231
(C.10:4-12), including emergency meetings held pursuant to
subsection b. of section 4 of P.L.1975, ¢.231 (C.10:4-9), shall be
available in unedited form. The terms shall not include inter-agency or
intra-agency advisory, consultative, or deliberative material.

“Advisory, consultative or deliberative material” means material
that is used and relied upon during the consultative process prior to the
completion of a competitive application, the award of any contract, or
the adoption of an ordinance, rule, regulation, or policy by any public
agency and that reflects personal opinions, recommendations, and
deliberations comprising part of a process by which public agency
decisions and policies are formulated, rather than factual or statistical
data, information or the official policy of that body, and the release of
which would be injurious to the consultative function of government.

A government record shall not include the following information
[which is deemed to be confidential for the purposes of P.L.1963, ¢.73
(C.47:1A-1 et seq.) as amended and supplemented]:

information received by a member of the Legislature from a
constituent or information held by a member of the Legislature
concerning a constituent, including but not limited to information in
written form or contained in any e-mail or computer data base, or in
any telephone record whatsoever, unless it is information the
constituent is required by law to transmit;

any memorandum, correspondence, notes, report or other
communication prepared by, or for, the specific use of a member of the
Legislature in the course of the member's official duties, except that
this provision shall not apply to an otherwise publicly-accessible
report which is required by law to be submitted to the Legislature or its
members;

any copy, reproduction or facsimile of any photograph, negative or
print, including instant photographs and videotapes of the body, or any
portion of the body, of a deceased person, taken by or for the medical
examiner at the scene of death or in the course of a post mortem
examination or autopsy made by or caused to be made by the medical
examiner except:

when used in a criminal action or proceeding in this State which
relates to the death of that person,
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for the use as a court of this State permits, by order after good
cause has been shown and after written notification of the request for
the court order has been served at least five days before the order is
made upon the county prosecutor for the county in which the post
mortem examination or autopsy occurred,

for use in the field of forensic pathology or for use in medical or
scientific education or research, or

for use by any law enforcement agency in this State or any other
state or federal law enforcement agency;

criminal investigatory records;

victims' records, except that a victim of a crime shall have access
to the victim's own records;

any written request by a crime victim for a record to which the
victim is entitled to access as provided in this section, including, but
not limited to, any law enforcement agency report, domestic violence
offense report, and temporary or permanent restraining order;

personal firearms records, except for use by any person authorized
by law to have access to these records or for use by any government
agency, including any court or law enforcement agency, for purposes
of the administration of justice;

personal identifying information received by the Division of Fish
and Wildlife in the Department of Environmental Protection in
connection with the issuance of any license authorizing hunting with a
firearm. For the purposes of this paragraph, personal identifying
information shall include, but not be limited to, identity, name,
address, social security number, telephone number, fax number,
driver's license number, email address, or social media address of any
applicant or licensee;

trade secrets and proprietary commercial or financial information
obtained from any source. For the purposes of this paragraph, trade
secrets shall include data processing software obtained by a public
body under a licensing agreement which prohibits its disclosure;

any record within the attorney-client privilege. This paragraph
shall not be construed as exempting from access attorney or consultant
bills or invoices except that such bills or invoices may be redacted to
remove any information protected by the attorney-client privilege;

administrative or technical information regarding computer
hardware, software and networks which, if disclosed, would jeopardize
computer security;

emergency or security information or procedures for any buildings
or facility which, if disclosed, would jeopardize security of the
building or facility or persons therein;

security measures and surveillance techniques which, if disclosed,
would create a risk to the safety of persons, property, electronic data or
software;

information, including location, of private alarm systems and
surveillance cameras;

information which, if disclosed, would give an advantage to
competitors or bidders;
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information generated by or on behalf of public employers or
public employees in connection with any sexual harassment complaint
filed with a public employer or with any grievance filed by or against
an individual or in connection with collective negotiations, including
documents and statements of strategy or negotiating position;

information which is a communication between a public agency
and its insurance carrier, administrative service organization or risk
management office;

information which is to be kept confidential pursuant to court
order;

any copy of form DD-214, or that form, issued by the United
States Government, or any other certificate of honorable discharge, or
copy thereof, from active service or the reserves of a branch of the
Armed Forces of the United States, or from service in the organized
militia of the State, that has been filed by an individual with a public
agency, except that a veteran or the veteran's spouse or surviving
spouse shall have access to the veteran's own records;

any copy of an oath of allegiance, oath of office or any affirmation
taken upon assuming the duties of any public office, or that oath or
affirmation, taken by a current or former officer or employee in any
public office or position in this State or in any county or municipality
of this State, including members of the Legislative Branch, Executive
Branch, Judicial Branch, and all law enforcement entities, except that
the full name, title, and oath date of that person contained therein shall
not be deemed confidential;

that portion of any document which discloses the social security
number, credit card number, personal debit card number, personal
bank account information, unlisted telephone number or driver license
number of any person; except for use by any government agency,
including any court or law enforcement agency, in carrying out its
functions, or any private person or entity acting on behalf thereof, or
any private person or entity seeking to enforce payment of court-
ordered child support; except with respect to the disclosure of driver
information by the New Jersey Motor Vehicle Commission as
permitted by section 2 of P.L.1997, ¢.188 (C.39:2-3.4); and except that
a social security number contained in a record required by law to be
made, maintained or kept on file by a public agency shall be disclosed
when access to the document or disclosure of that information is not
otherwise prohibited by State or federal law, regulation or order or by
State statute, resolution of either or both houses of the Legislature,
Executive Order of the Governor, rule of court or regulation
promulgated under the authority of any statute or executive order of
the Governor,

[A] a list of persons identifying themselves as being in need of
special assistance in the event of an emergency maintained by a
municipality for public safety purposes pursuant to section 1 of
P.L.2017, c.266 (C.40:48-2.67); [and
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A] a list of persons identifying themselves as being in need of
special assistance in the event of an emergency maintained by a county
for public safety purposes pursuant to section 6 of P.L.2011, c.178
(C.App.A:9-43.13);

cell phone numbers, unless the cell phone number is listed as a
home telephone number;

electronic-mail addresses provided to the public agency as contact
information for the purpose of receiving official public notifications;

electronic-mail addresses provided to the public agency as contact
information on any official government form; and

that portion of any document that requires and would disclose
personal identifying information of persons under the age of 18 years,
except with respect to the disclosure of driver information by the New
Jersey Motor Vehicle Commission as permitted by section 2 of
P.L.1997, ¢.188 (C.39:2-3.4) or the disclosure of driver information to
any insurer or insurance support organization, or a self-insured entity,
or_its agents, employees, or contractors, for use in connection with
claims investigation activities, antifraud activities, rating or
underwriting.

A government record shall not include, with regard to any public
institution of higher education, the following information which is
deemed to be privileged and confidential:

pedagogical, scholarly and/or academic research records and/or the
specific details of any research project conducted under the auspices of
a public higher education institution in New Jersey, including, but not
limited to research, development information, testing procedures, or
information regarding test participants, related to the development or
testing of any pharmaceutical or pharmaceutical delivery system,
except that a custodian may not deny inspection of a government
record or part thereof that gives the name, title, expenditures, source
and amounts of funding and date when the final project summary of
any research will be available;

test questions, scoring keys and other examination data pertaining
to the administration of an examination for employment or academic
examination;

records of pursuit of charitable contributions or records containing
the identity of a donor of a gift if the donor requires non-disclosure of
the donor's identity as a condition of making the gift provided that the
donor has not received any benefits of or from the institution of higher
education in connection with such gift other than a request for
memorialization or dedication;

valuable or rare collections of books and/or documents obtained by
gift, grant, bequest or devise conditioned upon limited public access;

information contained on individual admission applications; and

information concerning student records or grievance or
disciplinary proceedings against a student to the extent disclosure
would reveal the identity of the student.
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"Personal firearms record" means any information contained in a
background investigation conducted by the chief of police, the county
prosecutor, or the Superintendent of State Police, of any applicant for a
permit to purchase a handgun, firearms identification card license, or
firearms registration; any application for a permit to purchase a
handgun, firearms identification card license, or firearms registration;
any document reflecting the issuance or denial of a permit to purchase
a handgun, firearms identification card license, or firearms
registration; and any permit to purchase a handgun, firearms
identification card license, or any firearms license, certification,
certificate, form of register, or registration statement. For the purposes
of this paragraph, information contained in a background investigation
shall include, but not be limited to, identity, name, address, social
security number, phone number, fax number, driver's license number,
email address, social media address of any applicant, licensee,
registrant or permit holder.

The term “government record” shall include allowances sold at
auction pursuant to P.L..2007, ¢.340 (C.26:2C-45 et seq.) or any similar
greenhouse gas initiative, together with the auction clearing price for
each allowance, the identity of the winning bidder, and the quantity of
allowances obtained by each bidder, and of which none shall be
considered to be a trade secret within the scope of this act, P.L.1963,
c.73 (CA7:1A-1 et seq.). The term shall also include records
containing the names of reviewers of grants, donations, gifts or
applications made to a public agency including the names of reviewers
of charter school applications, which names shall not be redacted, and
EZ pass records, or substantially similar records, for vehicles owned
by the State and any other public entities, other than those reflecting
law enforcement usage notwithstanding any other law to the contrary.

"Public agency" or "agency" means any of the principal
departments in the Executive Branch of State Government, and any
division, agency, authority, board, bureau, office, commission or other
instrumentality within or created by such department; the Legislature
of the State and any office, board, bureau or commission within or
created by the Legislative Branch; and any independent State
authority, commission, instrumentality or agency. The terms shall also
mean any political subdivision of the State or combination of political
subdivisions, and any division, board, bureau, office, commission or
other instrumentality within or created by a political subdivision of the
State or combination of political subdivisions, and any independent
authority, commission, instrumentality or agency created by a political
subdivision or combination of political subdivisions. The term shall
also include a school district, special district, an educational
information resource center established pursuant to P.L.1983, c.186
(C.18A:6-95.1 et seq.), or charter school, guasi-governmental agency,
or public employee. The term shall also mean and include, by way of
example but not limitation, the New Jersey State League of
Municipalities, the New Jersey Association of Counties, the New
Jersey School Boards Association, and the New Jersey State






Amendments to Senate, No. 107

Page 7

Interscholastic _Athletic Association, and a substantially similar
successor organization or association, a joint insurance group or fund
for political subdivisions of this State, and bi-State agencies. The term
shall not mean a volunteer fire company or a volunteer fire department
established pursuant to N.J.S.40A:14-68, or a volunteer first aid,
rescue or ambulance squad as defined in section 3 of P.L..1987, c.284
(C.27:5F-20).

“Quasi-governmental agency” means any association, commission,
agency, authority, organization, public-private entity, or any other
entity, in which one or more public agencies exercise substantial
control, or as determined by the Government Records Council or a
court of law, by considering factors including but not limited to:
whether a public agency exercises control over the quasi-government
agency or the public agency maintains the ability to review, approve,
or reject the quasi-governmental agency’s proposals or plans, holds a
beneficial interest in the quasi-governmental agency’s assets, is the
primary source of funding of, or is indebted to, or is a creditor of, or
guarantor of the debts of, the quasi-governmental agency. The term
shall not include any entity involving the Legislature or any
organization organized under paragraph (3) of subsection c. of section
501 of the federal Internal Revenue Code (26 U.S.C.s.501) that was
not created by, or with the approval of, a public agency primarily for
the purpose of assisting that public agency or any labor organization or
any contractor providing goods or services to a public agency except
as otherwise provided by this subsection. However, nothing contained
herein shall affect the application of P.L.1963, ¢.73 (C.47:1A-1 et seq.)
to entities that otherwise fall within the definition of “public agency.”
The term shall not mean a volunteer fire company or a volunteer fire
department established pursuant to N.J.S.40A:14-68, or a volunteer
first aid, rescue or ambulance squad as defined in section 3 of
P.L.1987, c.284 (C.27:5F-20).

“Public employee” means any person who occupies any office,
position or employment in a public agency, as defined in this section,
but only to the extent that he or she acts in an official capacity. This
term shall also include, but shall not be limited to, an elected or
appointed person.

"Law enforcement agency"” means a public agency, or part thereof,
determined by the Attorney General to have law enforcement
responsibilities.

"Constituent” means any State resident or other person
communicating with a member of the Legislature.

"Member of the Legislature” means any person elected or selected
to serve in the New Jersey Senate or General Assembly.

"Criminal investigatory record” means a record which is not
required by law to be made, maintained or kept on file that is held by a
law enforcement agency which pertains to any criminal investigation
or related civil enforcement proceeding.

"Victim's record” means an individually-identifiable file or
document held by a victims' rights agency which pertains directly to a






Amendments to Senate, No. 107

Page 8

victim of a crime except that a victim of a crime shall have access to
the victim's own records.

"Victim of a crime" means a person who has suffered personal or
psychological injury or death or incurs loss of or injury to personal or
real property as a result of a crime, or if such a person is deceased or
incapacitated, a member of that person's immediate family.

"Victims' rights agency™ means a public agency, or part thereof,
the primary responsibility of which is providing services, including but
not limited to food, shelter, or clothing, medical, psychiatric,
psychological or legal services or referrals, information and referral
services, counseling and support services, or financial services to
victims of crimes, including victims of sexual assault, domestic
violence, violent crime, child endangerment, child abuse or child
neglect, and the Victims of Crime Compensation Board, established
pursuant to P.L.1971, ¢.317 (C.52:4B-1 et seq.) and continued as the
Victims of Crime Compensation Office pursuant to P.L.2007, ¢.95
(C.52:4B-3.2 et al.) and Reorganization Plan No. 001-2008."

(cf: P.L.2017, c.266, s.4)

REPLACE SECTION 5 TO READ:

5. Section 6 of P.L.2001, c.404 (C.47:1A-5) is amended to read as
follows:

6. a. The custodian of a government record shall permit the record
to be inspected, examined, and copied by any person during regular
business hours; or in the case of a municipality having a population of
5,000 or fewer according to the most recent federal decennial census, a
board of education having a total district enroliment of 500 or fewer,
or a public authority having less than $10 million in assets, during not
less than six regular business hours over not less than three business
days per week or the entity's regularly-scheduled business hours,
whichever is less; unless a government record is exempt from public
access by: P.L.1963, c.73 (C.47:1A-1 et seq.) as amended and
supplemented; any other statute; resolution of either or both houses of
the Legislature; regulation promulgated under the authority of any
statute or Executive Order of the Governor; Executive Order of the
Governor; Rules of Court; any federal law; federal regulation; or
federal order. Prior to allowing access to any government record, the
custodian thereof shall redact from that record any information which
discloses the social security number, credit card number, personal
debit card number, personal bank account information, unlisted
telephone number, or driver license number of any person; except for
use by any government agency, including any court or law
enforcement agency, in carrying out its functions, or any private
person or entity acting on behalf thereof, or any private person or
entity seeking to enforce payment of court-ordered child support;
except with respect to the disclosure of driver information by the New
Jersey Motor Vehicle Commission as permitted by section 2 of
P.L.1997, ¢.188 (C.39:2-3.4) or the disclosure of driver information to
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any insurer or insurance support organization, or a self-insured entity,
or_its agents, employees, or contractors, for use in connection with
claims investigation activities, antifraud activities, rating or
underwriting; and except that a social security number contained in a
record required by law to be made, maintained or kept on file by a
public agency shall be disclosed when access to the document or
disclosure of that information is not otherwise prohibited by State or
federal law, regulation or order or by State statute, resolution of either
or both houses of the Legislature, Executive Order of the Governor,
rule of court or regulation promulgated under the authority of any
statute or executive order of the Governor. Except where an agency
can demonstrate an emergent need, a regulation that limits access to
government records shall not be retroactive in effect or applied to deny
a request for access to a government record that is pending before the
agency, the council or a court at the time of the adoption of the
regulation.

If the custodian of a government record redacts information from a
copy of the record, the custodian shall provide the requestor with a
redacted version of the document and one affidavit or certified
statement for the entire request that states the date of the record, the
originator or author of the record, the subject matter or title of the
record, the number of pages with redactions, and the specific statutory
provision or other lawful basis for each such redaction. The custodian
shall redact any such information by deleting or obscuring only that
information and shall not alter in any manner the space in the
government record formerly occupied by such redacted information.
This provision shall only apply to documents redacted on or after the
effective date of P.L. , c. (pending before the Legislature as this
bill).

b. (1) A copy or copies of a government record may be purchased
by any person upon payment of the fee prescribed by law or
regulation. Except as otherwise provided by law or regulation and
except as provided in paragraph (2) of this subsection, the fee assessed
for the duplication of a government record embodied in the form of
printed matter shall be $0.05 per letter size page or smaller, and $0.07
per legal size page or larger. If a public agency can demonstrate that
its actual costs for duplication of a government record exceed the
foregoing rates, the public agency shall be permitted to charge the
actual cost of duplicating the record. The actual cost of duplicating the
record, upon which all copy fees are based, shall be the cost of
materials and supplies used to make a copy of the record, but shall not
include the cost of labor or other overhead expenses associated with
making the copy except as provided for in subsection c. of this section.
A public agency may charge the fee for each copy made in the process
of responding to a government record request made during the
redaction process.

Access to electronic records and non-printed materials shall be
provided free of charge, but the public agency may charge for the
actual costs of any needed supplies such as computer discs.
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(2) No fee shall be charged to a victim of a crime for a copy or
copies of a record to which the crime victim is entitled to access, as
provided in section 1 of P.L.1995, ¢.23 (C.47:1A-1.1).

(3) If a public agency maintains the record in an electronic format
or medium that can be electronically mailed without charge to the
requestor, it shall make the requestor aware and allow for delivery of
the record in such format or medium. The requestor shall have seven
business days to respond to the custodian, otherwise the request is
deemed fulfilled. 'A requestor who requests the duplication of a
government record in the form of printed matter after being apprised
of its existence in an electronic format or medium may be charged a
special service charge as provided in subsection c. of this section."

When a requestor has not specified his or her chosen method for
receipt of records and if the government record is on the public agency
website, the custodian shall advise the requester to obtain the record
from the agency website as long as the custodian provides the website
address, identifies each responsive document and the specific location
on the website of each identified responsive document. If the
requester prefers to purchase copies from the public agency, he or she
shall be permitted to purchase such copies from the records custodian,
in accordance with the provisions of this act, P.L.1963, ¢.73 (C.47:1A-
1 et seq.) 'and may be charged a special service charge as provided in
subsection c. of this section' . The requestor shall have seven business
days to respond to the custodian specifying that he or she prefers to
purchase the copies, otherwise the request may be deemed fulfilled.

If a public agency maintains a government record in a format or
medium that can be inspected without charge to the requestor, it shall
inform the requestor of the place and time that the record will be
available for inspection in such format or medium. If the requestor
prefers to purchase copies from the public agency, the requester shall
be permitted to purchase such copies from the records custodian, in
accordance with the provisions of this act, P.L.1963, c.73 (C.47:1A-1
et seq.). The requestor shall have seven business days to respond to
the custodian specifying that he or she prefers to purchase the copies,
otherwise the request may be deemed fulfilled.

c. Whenever the nature, format, medium, manner of collation, or
volume of a government record embodied in the form of printed matter
to be inspected, examined, or copied pursuant to this section is such
that the record cannot be reproduced by ordinary document copying
equipment in ordinary business size or involves an extraordinary
expenditure of time and effort to accommodate the request, 'or
whenever a requestor requests duplication in printed form of a record
maintained in an electronic format or on an agency’s website as
provided in paragraph (3) of subsection b. of this section,' the public
agency may charge, in addition to the actual cost of duplicating the
record, a special service charge [that] . A special service charge shall
be reasonable and shall be based upon the actual, direct cost of
providing the copy or copies [; provided, however, that] . Special
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service charge rates, in the case of a municipality, [rates] for the
duplication of particular records when the actual cost of copying
exceeds the foregoing rates shall be established in advance by
ordinance. When a request is for a commercial purpose, the public
agency may charge, in addition to the actual cost of duplicating the
record, a special administrative charge. A special administrative
charge shall be reasonable and related to ongoing operational
expenses, and shall be for expenditures eligible for inclusion in the
special administrative charge based upon the criteria and parameters
set forth by the Government Records Council.

For purposes hereof, the actual, direct costs shall mean those
expenditures that an agency actually incurs in searching for and
duplicating documents to respond to a request, which includes basic
rate of pay for the employee. Direct costs shall not include overhead
expenses such as costs of space and heating or lighting the facility in
which the records are stored. The requestor shall have the opportunity
to review and object to the charge prior to it being incurred. During
such review, the public agency shall provide the requestor, without
charge, a detailed breakdown of how the special service charge was
assessed including, at a minimum, reasonable estimates categorizing
the hours needed to identify, copy or prepare for inspection, and to
produce and return the requested documents, and the number of pages
to be produced. Special service charges shall not be assessed for
requests for budgets, bills, vouchers, contracts and public employee
salary and overtime information unless the request is deemed
voluminous.

d. A custodian shall permit access to a government record and
provide a copy thereof in the medium or format requested if the public
agency maintains the record in that medium or format. If the public
agency does not maintain the record in the medium or format
requested, the custodian shall either convert the record to the medium
or_format requested or provide a copy in some other meaningful
medium or format. If a request is for a record: (1) in a medium or
format not routinely used by the agency; (2) not routinely developed or
maintained by an agency; or (3) requiring a substantial amount of
manipulation or programming of information technology, the agency
may charge, in addition to the actual cost of duplication, a special
charge that shall be reasonable and shall be based on the cost for any
extensive use of information technology, or for the labor cost of
personnel providing the service, that is actually incurred by the agency
or attributable to the agency for the programming, clerical, and
supervisory assistance required, or both.

e. Immediate access ordinarily shall be granted to budgets, bills,
vouchers, contracts, including collective negotiations agreements and
individual employment contracts, and public employee salary and
overtime information for the current, prior, and upcoming fiscal year.
Immediate access shall mean by the close of business or 5 P.M.,
whichever is earlier, unless otherwise provided by law or regulation.
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If the request is received at noon or if received after noon, the request
shall be fulfilled by noon the following day, unless otherwise provided
by law or regulation.

f. The custodian of a public agency shall adopt a form for the use
of any person who requests access to a government record held or
controlled by the public agency. The form shall provide space for the
name, address, and [phone] telephone number of the requestor and a
brief description of the government record sought. The form shall also
include space for a commercial requestor to certify that the
information will be used for a commercial purpose. The form shall
include space for the custodian to indicate which record will be made
available, when the record will be available, and the fees to be
charged. The form shall also include the following: (1) specific
directions and procedures for requesting a record; (2) a statement as to
whether prepayment of fees or a deposit is required; (3) the time
period within which the public agency is required by P.L.1963, c.73
(C.47:1A-1 et seq.) as amended and supplemented, to make the record
available; (4) a statement of the requestor's right to challenge a
decision by the public agency to deny access and the procedure for
filing an appeal; (5) space for the custodian to list reasons if a request
is denied in whole or in part; (6) space for the requestor to sign and
date the form; (7) space for the custodian to sign and date the form if
the request is fulfilled or denied. The custodian may require a deposit
against costs for reproducing documents sought through an anonymous
request whenever the custodian anticipates that the information thus
requested will cost in excess of $5 to reproduce.

If a request for information is made in writing on a document other
than the form adopted by the public agency and the request contains
the requisite information prescribed in this subsection, the custodian
shall treat the request as if made on the form adopted by the public
agency. The document shall also indicate and provide criminal
background information, similar to what is required on an adopted
government record request form.

A response on any form providing criminal background
information on the requestor, whether in the affirmative or negative,
shall be confidential and shall be redacted prior to disclosure of any
such request. If a requestor does not provide criminal background
information, the custodian shall attempt to contact the requestor to
obtain such information, and shall not deny the request for failure to
provide such information unless attempts are made by the custodian to
obtain such information and the requestor refuses or cannot be
contacted.

g. A request for access to a government record shall be in writing
and hand-delivered, mailed, transmitted electronically, including by
electronic_mail, transmitted by facsimile when no more than four
pages in length, or otherwise conveyed to the appropriate custodian. A
request that is intended for a commercial purpose shall be certified to
that fact in the request. The public agency may require a requestor to
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state whether the requested records are for a commercial purpose, but
the agency shall not require the requestor to provide the exact purpose
of the commercial use. A custodian shall promptly comply with a
request to inspect, examine, copy, or provide a copy of a government
record. If a record is missing or damaged, or the custodian is unable to
comply with or denies a request for access, the custodian shall indicate
the specific basis therefor on the request form and promptly return it to
the requestor. The custodian shall sign and date the form and provide
the requestor with a copy thereof. If the custodian of a government
record asserts that part of a particular record is exempt from public
access pursuant to P.L.1963, ¢.73 (C.47:1A-1 et seq.) as amended and
supplemented, the custodian shall delete or excise from a copy of the
record that portion which the custodian asserts is exempt from access
and shall promptly permit access to the remainder of the record.

If the custodian of a government record redacts information from a
copy of the record, the custodian shall provide the requestor with a
redacted version of the document and one affidavit or certified
statement for the entire request that states the date of the record, the
originator _or author of the record, the subject matter or title of the
record, the number of pages with redactions, and the specific statutory
provision or other lawful basis for each such redaction. The custodian
shall redact any such information by deleting or obscuring only that
information and shall not alter in _any manner the space in the
government record formerly occupied by such redacted information.
This provision shall only apply to documents redacted on or after the
effective date of P.L. , c. (pending before the Legislature as this
bill).

If the government record requested is temporarily unavailable
because it is in use or in storage, the custodian shall so advise the
requestor and shall make arrangements to promptly make available a
copy of the record. If a request for access to a government record
would substantially disrupt agency operations, the custodian may deny
access to the record after attempting to reach a reasonable solution
with the requestor that accommaodates the interests of the requestor and
the agency.

h. Any officer or employee of a public agency who receives a
request for access to a government record shall forward the request to
the custodian of the record or direct the requestor to the custodian of
the record.

In the case of a municipality, a custodian, in response to a request
for access forwarded by another officer or employee or received
directly by the custodian, may direct any officer or employee of that
municipality having custody of a record to act on the custodian’s
behalf and make the record available for inspection, examination,
copying, or the purchase of copies. Such direction shall not relieve the
custodian of any responsibility under P.L.1963, c.73 (C.47:1A-1 et
seq.), as amended and supplemented.

i. Unless a shorter time period is otherwise provided by statute,
regulation, or executive order, a custodian of a government record
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shall grant access to a government record or deny a request for access
to a government record as soon as possible, but not later than seven
business days after receiving the request, including the business day on
which the request was received by the records custodian, if received by
noon, provided that the record is currently available and not in storage
or archived. In the event a custodian fails to respond within seven
business days after receiving a request, the failure to respond shall be
deemed a denial of the request, unless the requestor has elected not to
provide a name, address or telephone number, or other means of
contacting the requestor. If the requestor has elected not to provide a
name, address, or telephone number, or other means of contacting the
requestor, the custodian shall not be required to respond until the
requestor reappears before the custodian seeking a response to the
original request. If the government record is in storage or archived,
the requestor shall be so advised within seven business days after the
custodian receives the request. The requestor shall be advised by the
custodian when the record can be made available. If the record is not
made available by that time, access shall be deemed denied.

A request received after 12 p.m. shall be deemed as received on the
next business day.

J- A custodian shall post prominently in public view in the part or
parts of the office or offices of the custodian that are open to or
frequented by the public a statement that sets forth in clear, concise
and specific terms the right to appeal a denial of, or failure to provide,
access to a government record by any person for inspection,
examination, or copying or for purchase of copies thereof and the
procedure by which an appeal may be filed.

The custodian of a public agency that has a website shall, at a
minimum, prominently post on the website the name, mailing address,
electronic mailing address, telephone number, and facsimile number
for the custodian of records as well as a statement that information
submitted to the agency, including home addresses, may be considered
a government record and available for public review.

k. The files maintained by the Office of the Public Defender that
relate to the handling of any case shall be considered confidential and
shall not be open to inspection by any person unless authorized by law,
court order, or the State Public Defender.

I. A public agency shall adopt policies and procedures to ensure
that records exempt from disclosure are not inadvertently or
deliberately disclosed by the use of technology.

A public agency shall adopt procedures to have computer systems
and computer applications collect, but not disclose, information
exempt from access but maintained as electronic records.

Public agencies shall notify the public that the information
provided on official forms may be disclosed, unless otherwise exempt

by law.
(cf: P.L.2014, c.19, s.3)

REPLACE SECTION 12 TO READ:
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12. (New section) a. In exceptional circumstances, and
notwithstanding any other law or rule or regulation to the contrary,
whenever there is filed a verified petition to the Superior Court of the
county in which the request for government records was made under
P.L.1963, ¢.73 (C.47:1A-1 et seq.) alleging that a requestor has sought
records thereunder for the '[sole]' purpose to harass a public agency,
the court may issue a protective order limiting the number and scope
of requests the requestor may make or such other relief as it deems
appropriate, including referral of the matter to mediation. The court
may issue the protective order if it finds that the requestor has sought
records under P.L.1963, c.73 (C.47:1A-1 et seq.) for the '[sole]!
purpose to harass the public agency as the term harass is defined in
N.J.S.2C:33-4. The petition shall be accompanied by a declaration of
facts by the public agency withholding the records demonstrating that
it has complied with P.L.1963, ¢.73 (C.47:1A-1 et seq.) and has made
a good faith effort to reach an informal resolution of the issues relating
to the records request. The requestor shall have notice and an
opportunity to answer the allegations set forth in the petition submitted
by the public agency. The public agency shall have the burden of
proof by clear and convincing evidence. The court’s consideration of
a public agency’s petition for relief shall proceed in a summary or
expedited manner and shall include a formal hearing whenever the
interest of justice so requires. If the custodian of a public agency
determines that responding to a record request will substantially
disrupt agency operations, the custodian may deny access to the record
after attempting to reach a reasonable solution with the requestor that
accommodates the interests of the requestor and the agency, as set
forth in subsection g. of section 6 of P.L.2001, c.404 (C.47:1A-5).

b. The order specified in subsection a. of this section may limit,
or in appropriate circumstances, eliminate, the public agency’s duty to
respond to government records requests from the requestor in the
future.

c. Upon entry of an order pursuant to this section, the order of the
court shall be immediately reviewable by petition to the Appellate
Division of the Superior Court. A party shall, in order to obtain
review of the order, file a petition within 20 days after service upon
him or her of a written notice of entry of the order, or within further
time not exceeding an additional 20 days as the court may for good
cause allow. If the notice is served by mail, the period within which to
file the petition shall be increased by five days. A stay of an order or
judgment shall not be granted unless the petitioning party
demonstrates that it will otherwise sustain irreparable damage and
probable success on the merits. Any person who fails to obey the
order of the court shall be cited to show cause why he or she is not in
contempt of court.

INSERT NEW SECTION 14 TO READ:
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'14. Section 4 of P.L.2017, c.2 (C.52:18A-234.4) is amended to
read as follows:

4. a. A Chief Data Officer shall be appointed by the Chief
Technology Officer, after consultation with the State Treasurer. The
Chief Data Officer, in cooperation with the State Treasurer, shall be
responsible for overseeing and implementing a unique, dedicated open
data website and any additional or existing open data websites linked
thereto by an agency. The Chief Data Officer shall have the authority
to:

(1) establish, in consultation with the Attorney General,
procedures, standards, and best practices regarding the appropriate
access and presentation of open data and datasets by each agency;

(2) develop a dataset format standard to be used by all agencies in
providing their datasets to the Chief Data Officer, or in making their
data available on their own websites, and ensure that under the
standard, the datasets shall be accessible in a non-proprietary,
machine-readable format that is compliant with federal and State
accessibility rules and requirements and implemented on a schedule
deemed appropriate by the Chief Data Officer;

(3) monitor and ensure compliance with the procedures, standards,
and policies adopted pursuant to this act;

(4) provide such management and technical assistance as the Chief
Data Officer deems necessary to ensure that there is ready access to
the open data and datasets available to the public and agencies; and

(5) develop, in conjunction with the Attorney General, a
methodology to review and reconcile inter-agency disputes regarding
access to open data and datasets, and privacy issues.

b. The Chief Data Officer, with the cooperation of the State
Treasurer, shall be responsible for:

(1) creating and maintaining a unique, dedicated website that
either provides datasets maintained and provided by agencies or
searchable links to datasets hosted by agency websites;

(2) updating datasets and links as they are provided by an agency;
and

(3) monitoring agency websites to make certain they follow the
policies and procedures established by the Chief Data Officer pursuant
to this section.

C. (1) The open data website shall include data or information
concerning each of the following, which may be periodically updated,
but shall not be subject to removal, and which shall be required of
agencies, as that term is defined in section 3. of P.L.2017, c.2
(C.52:18A-234.3), and of the Legislature of the State and any office,
board, bureau, or commission within or created by the Legislative
Branch of State Government; the Judiciary of the State and any office,
board, bureau, or commission within or created by the Judicial Branch
of State Government; and any independent State authority,
commission, instrumentality, or agency:
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annual agency expenditures, as determined by the State Treasurer
and as may be available within the central accounting system and State
payroll system, which shall include but not be limited to:
disbursements by an agency from funds established within the State
treasury; bond debt services, including amounts of bond debt or
interest paid and sources of funds for bond issues; salaries and wages
including, compensation paid to employees of State agencies,
including current contracts under which compensation is determined;
contractual service purchases, including amounts paid to vendors;
commodity purchases, including amounts paid to vendors; capital
outlay and improvements, including amounts paid to vendors; aid to
local units of government, including amounts paid to individual units
of local government for aid programs; additional forms of assistance
and benefits as determined by the State Treasurer; and the exact
amount of each such expenditure and the name and address of each
individual, organization, business or other entity receiving such
monies;

annual State revenues, as determined by the State Treasurer and as
may be available within the central accounting system, which shall
include but not be limited to: receipts and deposits by an agency into
funds established within the State treasury; taxes, including any tax
which is payable to or collectible by the Director of the Division of
Taxation in the Department of the Treasury; agency earnings,
including amounts collected by each agency for merchandise sold,
services performed, and licenses and permits issued; revenue derived
from the use of money and property, including amounts received for
compensation for the use of State-owned money and property; gifts,
donations, and federal grants, including amounts received from public
and private entities to aid in support of a specific function or other
governmental activity; other revenue, including receipts not classified
elsewhere; and non-revenue receipts, including all receipts that do not
constitute revenue;

annual State bonded indebtedness, as determined by the State
Treasurer and as may be available within the central accounting
system, which shall include but not be limited to: the amount of the
total original obligation stated in terms of principal and interest; the
term of the obligation; the source of funding for repayment of the
obligation; the amount of principal and interest previously paid to
reduce the obligation; the remaining balance of the obligation; data or
information related to refinancing of the obligation; the cited statutory
or constitutional authority to issue such bonds; the specific names of
firms or individuals serving as bond counsel; and the names of the
banks assisting in the sale of bonds;

annual State liabilities for pension and post-retirement medical
benefits, as determined by the State Treasurer and as may be available
within the central accounting system; and

any other data or information determined to be necessary and
appropriated by the State Treasurer.
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(2) The data and information required to be posted on the Internet
website that is based on or otherwise derived from data or information
made available from the central accounting system or the State payroll
system shall be made available on the open data website as soon as
practicable, but not later than 45 days after the last day of the
preceding State fiscal year. Data or information of the Kind that is not

available in such systems on the effective date of P.L. ,c. (C. )
(pending before the Legislature as this bill) shall not be required to be
posted.

The Chief Data Officer shall be entitled to receive from each
agency any assistance and information the Chief Data Officer
determines to be necessary and appropriate to compile the data and
information necessary to maintain and operate the open data website.

The Chief Data Officer shall not be required to disclose or
otherwise make available on the open data website data or information
that is determined by the State Treasurer or the Attorney General to be
private, personal, or confidential in accordance with State or federal
law, rules, or regulations.

d. The State Treasurer and an agency may, pursuant to the
"Administrative Procedure Act,” P.L.1968, ¢.410 (C.52:14B-1 et seq.),
adopt such rules and regulations as may be deemed necessary to
effectuate the purposes of this act.’

(cf: P.L.2017,c.2,s.4)

REPLACE SECTION 15 TO READ:

15. (New section) a. There is established the New Jersey Local
Public Finance Internet Website Development Program.

b. The program shall be under the jurisdiction of the Department
of the Treasury, and shall be administered by the State Treasurer, the
Chief Technology Officer, and any clerical, technical, and other
professional staff or assistants as may be designated by the State
Treasurer from among the personnel appointed and employed by the
department.

c. The purpose of the program shall be to provide advice and
technical assistance to units of local government that elect to design
and develop, maintain and operate a single, searchable local public
finance Internet website that has the capacity to display and retain data
and information concerning the unit of local government’s (1) annual
expenditures, including '[,1' bond debt services and interest, salaries
and wages paid to employees, contractual service purchases including
amounts paid to vendors, commodity purchases including amounts
paid to vendors, capital outlays and improvements including amounts
paid to vendors, and aid paid to subunits of the entity; (2) annual
revenues, including '[,]' revenue derived from the receipts and
deposits from any State agency, taxes including compulsory tolls or
fees imposed by the public entity for the purpose of financing services,
the amounts received as compensation for the use of property owned
or used by the public entity, and gifts, donations and federal grants and
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other sources of revenue not classified elsewhere; (3) total bonded
indebtedness, including the amount of the original obligation stated in
terms of principal and interest, the terms of the obligation and the
source of funding for the repayment thereof, the amounts of principal
and interest previously paid to reduce the obligation and the remaining
balance of the obligation, the data and information related to
refinancing of the obligation, if such refinancing occurred, the
statutory or constitutional authority to issue such bonds, the name of
the firms or individuals serving as bond counsel, and the name of the
banks assisting in the sale of bonds; and (4) outstanding liabilities for
pension and post-retirement medical benefits; and has the capacity to
display and retain public notices, agendas, schedules, minutes, and
other electronic documents required to be made available in
accordance with P.L.1963, ¢.73 (C.47:1A-1 et seq.).

d. 'The Office of Information Technology, under the authority of
the State Treasurer and in consultation with the Department of
Community  Affairs, the Government Records Council, a
representative from the Municipal Clerks’ Association of New Jersey,
a representative from the New Jersey Association of Counties, and a
representative from the New Jersey League of Municipalities shall
develop and maintain a searchable, online database to which units of
local government may submit any government record for retention
thereon. The list of searchable uploaded records shall be updated
reqularly.

This subsection shall not be construed to affect or supplant any
requirement of or any duty incumbent upon a records custodian
established pursuant to P.L.1963, c.73 (C.47:1A-1 et seq.).

e.! To effectuate the purposes of the program, the State Treasurer
shall:

make and publish guidelines that may be used by local units of
government to identify best practices in the design of a single,
searchable local public finance Internet website;

procure and make available to local units of government a template
and any prewritten or custom computer software that the State
Treasurer determines to be necessary and appropriate to develop a
single, searchable local public finance Internet website; and

direct the Chief Technology Officer to provide information
technology support and services that may be determined by the Chief
Technology Officer to be necessary and appropriate for a local unit of
government to maintain and operate a single, searchable local public
finance Internet website following its initial design and development.

'[e.Jf.' The State Treasurer shall make an annual report
regarding the implementation and administration of the program.

The report shall identify any guidelines that were made and
published by the State Treasurer during the year immediately
preceding the year in which the report is required to be made.

The report shall identify any templates and any prewritten or
custom computer software that the State Treasurer determined to be
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necessary and appropriate to develop a single, searchable local public
finance Internet website during the year immediately preceding the
year in which the report is required to be made.

The report shall identify the information technology support and
services provided by the Chief Technology Officer and any other
clerical, technical, and other professional staff or assistants to each unit
of local government that maintains and operates a single, searchable
local public finance Internet website during the year immediately
preceding the year in which the report is required to be made.

The report shall identify each local unit of government that used
the guidelines, templates and software, or the information technology
support and services made available through the program to design and
develop, maintain and operate a single, searchable local public finance
Internet website during the year immediately preceding the year in
which the report is required to be made.

The report shall include any findings or recommendations that may
be made by the State to improve the effectiveness of the program
during the year immediately preceding the year in which the report is
required to be made.

The State Treasurer shall file the report required to be made in
accordance with this section with the Governor and the Legislature, in
accordance with section 2 of P.L.1991, c.164 (C.52:14-19.1), on or
before October 1 '[, 2013] of the calendar year beginning January 1
next succeeding the effective date of P.L. , c. (pending before the
Legislature as this bill)' and on or before October 1 each year
thereafter.

'[fJa." Notwithstanding the provisions of the “Administrative
Procedure Act,” P.L.1968, c.410 (C.52:14B-1 et seq.) to the contrary,
the State Treasurer may adopt immediately upon filing with the Office
of Administrative Law such rules and regulations as the State
Treasurer determines to be necessary and appropriate to effectuate the
purposes of the program established in accordance with this section,
which rules and regulations shall be effective for a period not to
exceed 360 days following the effective date of P.L. ,c. (pending
before the Legislature as this bill) and may thereafter be amended,
adopted, or readopted by the State Treasurer in accordance with
P.L.1968, c.410 (C.52:14B-1 et seq.).

"[9.1h." Asused in this section:

"Chief Technology Officer" means the person appointed by and
serving at the pleasure of the Governor who is responsible for the day-
to-day operations of the Office of Information Technology in, but not
of, the Department of the Treasury; and

“Local unit of government” includes a county, municipality, local
authority, school board, or other local instrumentality of the State and
'of' any public agency or agency as defined by section 1 of P.L.1995,
.23 (C.47:1A-1.1).

REPLACE SECTION 16 TO READ:
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16. (New section) The Office of Information Technology, the
Division of Local Government Services in the Department of
Community Affairs, and the Government Records Council shall
conduct a data practices survey every five years. The purpose of the
survey shall be to review the collection, processing, use and
dissemination of information by public agencies, in light of the
recognized need for open government, with a focus on
'[indentifying]" identifying privacy related issues. The survey results
shall include any recommended specific measures, including
boundaries for access to government records and legislation, to deal
with the issues and safeguard the privacy rights of individuals.

The Office of Information Technology shall establish an Office of
Privacy in, but not of, the Office of Information of Technology, to
assist in identification of privacy related issues and to bring those
issues to the attention of those charged with determining the
appropriate boundaries for access to government records, including
records custodians, the Government Records Council, and the courts.
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REPLACE SECTION 5 TO READ:

5. Section 7 of P.L.1975, ¢.231 (C.10:4-12) is amended to read as
follows:

7. a. Except as provided by subsection b. of this section all
meetings of public bodies shall be open to the public at all times.
Except for communications that are purely administrative or
procedural in nature, no member of a public body, other than the
Legislature, during any meeting of that public body to which the
public is admitted, shall communicate privately, by means of
communication _equipment, including electronic mail, instant
messaging or_similar technologies, including directly or indirectly
through staff or legal counsel, with any other member of the public
body about any matter on the agenda for that meeting, and no member
shall communicate privately with any other person, other than staff
'Tor] ,' legal counsel !, or independent consultants or advisers' ,
about any matter on the agenda for that meeting by means of
communication _equipment, including electronic mail, instant
messaging or similar technologies. Nothing in this act shall be
construed to limit the discretion of a public body to permit, prohibit, or
regulate the active participation of the public at any meeting, except
that a [municipal governing] public body [and a board of education] ,
other than the Legislature, shall be required to set aside a portion of
every meeting of the [municipal governing] public body [or board of
education, the length of the portion to be determined by the municipal
governing body or board of education,] for public comment at the
meeting in question, with such comments being limited to items on the
agenda and on any governmental [or school district] issue that a
member of the public feels may be of concern to and within the
authority of the [residents of the municipality or school district]
public body. A public body, other than the Legislature, shall permit all
proceedings of any public meeting to be recorded, photographed,
audiotaped, videotaped, broadcast or recorded for broadcast by any
member of the public or news organization, subject only to such






Amendments to Senate, No. 106

Page 2

reasonable rules as the public body may adopt prior to the meeting to
minimize undue disruption to its meetings.

A public body shall prepare a written policy that is intended to
maximize public participation and that addresses the amount of time it
will devote to receiving public comments at meetings and shall include
that written policy on each meeting agenda prepared by the public
body and on the public body’s Internet site, if the public body has
established an Internet site, and in the public place described in
subsection d. of section 3 of P.L.1975, ¢.231 (C.10:4-8). The Director
of the Division of Local Government Services in the Department of
Community Affairs shall prepare guidelines for public bodies that
create minimum standards ensuring public participation.

Whenever the provisions of any other law address the receipt of
public comments by a public body, the provisions of that law and the
provisions of this section shall be complied with to the maximum
extent possible and practical; however, the provisions of the Municipal
Land Use Law, P.L.1975, ¢.291 (C.40:55D-1 et seq.), regarding the
receipt of public comments shall be followed notwithstanding the
provisions of this section.

b. A public body may exclude the public only from that portion of
a meeting at which the public body discusses any:

(1) matter which, by express provision of federal law, State statute,
or rule of court shall be rendered confidential or excluded from the
provisions of subsection a. of this section;

(2) matter in which the release of information would impair a right
to receive funds from the Government of the United States;

(3) material the disclosure of which constitutes an unwarranted
invasion of individual privacy such as any records, data, reports,
recommendations, or other personal material of any educational,
training, social service, medical, health, custodial, child protection,
rehabilitation, legal defense, welfare, housing, relocation, insurance,
and similar program or institution operated by a public body pertaining
to any specific individual admitted to or served by an institution or
program, including but not limited to, information relative to the
individual's personal and family circumstances, and any material
pertaining to admission, discharge, treatment, progress, or condition of
any individual, unless the individual concerned (or, in the case of a
minor or an incapacitated individual, the individual's guardian) shall
request in writing that the material be disclosed publicly;

(4) collective bargaining agreement, or the terms and conditions
which are proposed for inclusion in any collective bargaining
agreement, including the negotiation of the terms and conditions
thereof with employees or representatives of employees of the public
body;

(5) matter involving the purchase, lease, or acquisition of real
property with public funds, the setting of banking rates, or investment
of public funds, if [it] public discussion could adversely affect the
public interest if discussion of the matters were disclosed,;
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(6) tactics and techniques utilized in protecting the safety and
property of the public, provided that their disclosure could impair that
protection, or investigations of violations or [possible] probable
violations of the law;

(7) [pending or anticipated litigation or contract negotiation]
consultation with legal counsel concerning the legal rights and duties
of the public body with regard to current litigation or litigation likely
to be filed in connection with any executed contract which the public
body is, or is likely to become, a party, or concerning current or
anticipated contract negotiations, other than in subsection b. (4) herein
in which the public body is, or may become, a party, or matters falling
within the attorney-client privilege, to the extent that confidentiality is
required in order for the attorney to exercise his ethical duties as a
lawyer;

(8) matter involving the employment, appointment, termination of
employment, [terms and conditions of employment,] evaluation of the
performance of, promotion, or disciplining of any specific
[prospective public officer or employee or current] public officer or
employee, prospective or current, employed or appointed by the public
body [, unless all the individual employees or appointees whose rights
could be adversely affected request in writing that the matter or
matters be discussed at a public meeting]. Public bodies shall give
written notice of at least two business days to any officer or employee,
and any adversely affected individual or individuals, in advance of any
proposed meeting at which his or her employment, appointment,
termination, evaluation of the performance of, promotion or discipline
may be discussed. The matter or matters pertaining to him or her shall
be discussed in closed session unless the officer or employee and any
adversely affected individual or individuals, but not a third party
representative, requests in writing that the matter or matters be
discussed in open session. This paragraph shall not apply to a public
body’s discussions or actions relating to tenure matters if any statute or
collective bargaining agreement shall provide otherwise.

(9) deliberations of a public body occurring after a public hearing
that may result in the imposition of a specific civil penalty upon the
responding party or the suspension or loss of a license or permit
belonging to the responding party as a result of an act or omission for
which the responding party bears responsibility.

c. The grounds for exclusion of the public set forth in subsection
b. of this section shall be construed strictly to minimize instances in
which meetings or portions of meetings are closed to the public. The
public may not be excluded from a public body’s discussion of actual
contracts or executed contracts, except that a public body may go into
closed session for consultations with legal counsel, pursuant to
paragraph (7) of subsection b. of this section, when there is current
litigation, or litigation is likely to be filed, concerning an actual or
executed contract.

(cf: P.L.2013, ¢.103, 5.57)
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REPLACE SECTION 7 TO READ:

7. Section 9 of P.L.1975, ¢.231 (C.10:4-14) is amended to read as
follows:

9. 'a.' The Legislature shall keep '[reasonably comprehensible]
comprehensive' minutes of all 'of' its meetings showing the time and
place, the members present, the subjects considered, the actions taken,
the vote of each member, and any other information required to be
shown in the minutes by law, which shall be promptly available to the
public to the extent that making such matters public shall not be
inconsistent with section 7 of P.L.1975, ¢.231 (C.10:4-12).

'b.' Each public body, other than the Legislature, shall [keep
reasonably comprehensible] '[cause the public body to]' keep
comprehensive minutes of all its meetings, including any portion of a
meeting from which the public was excluded pursuant to section 7 of
P.L.1975, ¢.231 (C.10:4-12), showing, at a minimum, the time and
place, the members present, the subjects considered, the actions taken,
including all motions made, the identities of the moving and seconding
members, the vote of each member and each member’s stated reasons,
if any, for his or her action or vote, the identity of each member of the
public who spoke and a summary of what was said, and any other
information required to be shown in the minutes by law [, which] .

Minutes shall be made available to the public as soon as possible
but not later than 15 'business' days after the next meeting of the
public body occurring after the meeting for which the minutes were
prepared, to the extent that making such matters public shall not be
inconsistent with section 7 of P.L.1975, ¢.231 (C.10:4-12). 'In the case
of a municipality having a population of 5,000 or fewer inhabitants
according to the most recent federal decennial census, a board of
education having a total district enrollment of 500 or fewer pupils, or a
public authority having less than $10 million in assets, the minutes of
the meeting shall be made available not later than 20 business days
after the next subsequent meeting.

A public body may vote at that next subsequent meeting in favor of
a_reasonable delay in making the minutes available due to an
emergency that would preclude the public body from abiding by the
15- or 20-day requirement, respectively. Prior to taking such vote, the
public body shall announce and provide a detailed explanation of the
reason for the delay. The public body shall include that explanation in
the minutes of the meeting at which the vote took place.

2

As used in this subsection, “emergency” means any sudden,
unexpected, or unforeseeable event or condition, natural or man-made,
which interferes with the conduct of normal business operations of a
public body for three or more calendar days. Without limiting the
generality of the foregoing, an emergency may arise when a condition
such as any one or more of the following arises: forces of the natural
elements, fire, explosions, epidemics, power failures, labor disputes,
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transportation failures, war, riots, civil disturbances, and other acts of
lawlessness or violence.

c.' Any member of a public body, other than the Legislature, who
becomes aware of a meeting held in violation of P.L.1975, c.231
(C.10:4-6 et seq.), including electronic communications among
members of a public body or of a subcommittee which the public body
has determined shall hold meetings open to the public in accordance
with section 18 of P.L. ,c. (C. ) (pending before the Legislature
as this bill), constituting a quorum thereof, that do not address a purely
administrative matter, shall inform the presiding member who shall
ensure that minutes of such meetings shall be made, and such
electronic communications, if any, shall be filed with the clerk of the
public body for a period of time to be determined by the State Records
Committee to permit their use in litigation, to enforce the provisions of
P.L.1975, c.231 (C.10:4-6 et seq.), or for public access.

'd.! Each public body '[, other than the Legislature,]' that
possesses sound recording devices that are available and functioning
shall cause to be recorded by those sound recording devices only the
public portions of all meetings of that public body, including any
emergency meeting held pursuant to section 4 of P.L.1975, c¢.231
(C.10:4-9), and shall maintain possession of the recordings for a period
of time to be determined by the State Records Committee to permit
their use in litigation, to enforce the provisions of P.L.1975, c.231
(C.10:4-6 et seq.), or for public access. Sound recordings, or any
video recordings, shall reflect the public portions of meetings in their
entirety, including the public comment portions of meetings. The
unedited recordings shall be promptly made available to the public, but
not later than the '[5th] fifth! business day following the meeting, to
the extent that making such matters public shall not be inconsistent
with section 7 of this act. Public bodies shall only present the
recordings as official and authentic representations of the public
meetings if presented in their unedited form. Public bodies, if
presenting edited versions of the recording, shall conspicuously label
such as an edited version and shall include a notification that the
official unedited recording is available on request from the public
body.

'e.! A subcommittee of a public body, other than the Legislature,
shall prepare reports of its meetings '
would otherwise be a meeting if it were open to the public,! which
shall be filed with the public body pursuant to a schedule prepared by
the public body, except that every subcommittee shall be required to
file at least one report with the public body each quarter. A report
shall include a statement of the number of meetings of the
subcommittee held since its last report, the names of the members of
the subcommittee, and a concise statement of the matters discussed. A
report of a subcommittee shall be available for public access in the
same manner, and subject to the same limitations on access, as minutes
of a meeting of a public body. A subcommittee that has given an oral

. including any gathering that
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report at a meeting of the public body of which it is a subcommittee
shall be excused from providing the public body with a written report
for that quarter.

(cf: P.L.1975, c.231, 5.9)

REPLACE SECTION 18 TO READ:

18. (New section) A public body shall determine for each
subcommittee whether meetings of that subcommittee shall be open to
the public. For a meeting of a subcommittee that will be open to the
public, the public body shall provide adequate notice of that meeting;
however, other requirements applicable to meetings of public bodies
shall not apply to meetings of a subcommittee. A subcommittee that
holds meetings open to the public may exclude the public only from
that portion of a meeting at which the subcommittee discusses matters
set forth in subsection b. of section 7 of P.L.1975, ¢.231 (C.10:4-12),
and if pursuant to the procedures set forth in section 8 of P.L.1975,
c.231 (C.10:4-13).

'[A public body shall keep reports of meetings of subcommittees
open to the public in the manner required by section 9 of P.L.1975,
c.231 (C.10:4-14).1"






S107 PROPOSED COMMITTEE AMENDMENTS:
The committee proposes to amend the bill to:

e remove a provision permitting volunteer fire companies or departments to contract with a
municipal governing body to have its clerk serve as the fire company’s records custodian;

e exclude volunteer fire companies and departments from the definition of “public agency” and
“quasi-governmental agency”;

e exempt from disclosure any portion of a document that discloses personal identifying
information of minors, except when permitted by law for the New Jersey Motor Vehicle
Commission, or when driver information is disclosed to insurance companies for use in
connection with claims investigation activities, antifraud activities, rating or underwriting;

e remove a provision that would have included interns and volunteer employees in the
definition of “public employee”;

e permit a public agency to charge a special service charge whenever a person requests a paper
copy of a record that is available electronically after the person was advised that the record
may be emailed at no charge to the requestor or advised as to the specific location that the
record may be accessed online;

e removes the requirement that the sole purpose of a requestor’s request must be harassment
in order to file a petition in court against the requestor;

e incorporates into the “New Jersey Open Data Initiative” law, N.J.S.A.52:18A-234.1 et seq,
rather than creating a new section of law, the requirement that the State maintain a single,
searchable Internet website providing certain State agency information;

e requires the Office of Information Technology to develop and maintain a searchable, online
database to which units of local government may submit any government record for retention
on the database;

e updates certain provisions to current law and updates references to specific dates; and

e makes a technical correction.

Let me know what you think. You can share the description with other groups, but please refrain
from sharing the documents with people outside the League.

Thanks,

Louis Couture
NJ Senate Democratic Office



From: Galland, Kevin

To: o

Subject: FW: MCANJ Statement OPMA OPRA
Date: Thursday, June 14, 2018 1:03:42 PM
FYI

From: Galland, Kevin

Sent: Thursday, June 14, 2018 12:15 PM

To: Mitchell, Shane (10X 'f@x

Cc: Zawadski, Dina (% Diane Pflugfelder (clerk@libertytownship.org); Gore,
Eileen (10X @xx dszabo@bernards.org;

1©x« Denise Cafone (X@xx

Subject: MCANJ Statement OPMA OPRA

Good Afternoon Shane:

Just wanted to reach out to you to let you know that the email below, sent by the current President
of the MCANJ, is the opinion of one individual who happens to be the current President of the
Association. Unfortunately, the content of the email was created without input from the balance of
the MCANJ Executive Board, nor did the balance of the Board have the opportunity to review and/or
discuss its content prior to its release.

My personal opinion was not to take a position on the amendments as | believe our meeting of April

30™" was the foundation for moving forward in a positive manner. To express a negative position
would not be new news and would only reestablish/reinforce our prior adversarial relationship. It
goes without saying that our Association, representing Municipal Clerks, would have extreme
difficulty in supporting any OPRA legislation, but we are committed to working with the Senator in
the future to express, at a minimum, our differences.

Regards on behalf of the following MCANJ Executive Board:
Kevin Galland — 15t V.P.

Diane Pflugfelder — 29 v.p.

Kim Marie White — Secretary

Denise Szabo — Immediate Past President
Joel Popkin — MCANJ Executive Director

From: Dina Zawadski [mailto:xx 1

Sent: Wednesday, June 13, 2018 5:16 PM

To: x

Cc: Galland, Kevin; Diane Pflugfelder; g@xx )¢
X ; Lori Buckelew (gxx )
Subject: statement

Good afternoon:


mailto:xxxxxxxx@xxxx.xx
mailto:xxxxxxxxx@xxxxxx.xxx
mailto:xxxxxxxxx@xxxxxxxxxxx.xxx
mailto:xxxxxxxxxx@xxxxx.xxx
mailto:xxxxx@xxxxxxxxxx.xxx
mailto:xxxxxx@xxxxxxxxxx.xxx
mailto:xxxxxxxxxx@xxxxxxxxx.xxx
mailto:xxxxxxxxx@xxxxxx.xxx

As President of MCANJ Association, we held many discussions with the Executive Board and MCANJ
representatives, MCANJ does not believe a realistic solution is feasible and does not seem that our
substantial differences can be resolved unless the amendments being proposed tomorrow address
our previous concerns. At this time we still oppose these bills. The costs and practical burden of
your legislation, discussed at length in the past are simply too much to overcome in attempting to
reach a consensus on the existing legislation.

Thank you.

Dina L. Zawadski, RMC,CMC
Township Clerk

MCANJ President

Public Information Officer
1011 Cooper St.

Deptford, NJ 08096
XXXXXXXXX(@XXXXXXXXXXX XXX

(p) 856-686-2203
(fax) 856-845-8804

U e e e I e o e e e e o e e e e o e e e e o e e e e e e e e e e e o e e e e o e

DISCLAIMER: Any views expressed in this message are those of the individual sender,
except where the sender specifies and with authority, states them to be the views of the County
of Passaic. This e-mail and any attachments to it may contain confidential information and
may be legally privileged.. If you are not the intended recipient, you must not review, transmit,
convert to hard copy, copy, use or disseminate this e-mail or any attachment to it. If you have
received this e-mail in error, please immediately notify the originator by return e-mail and
delete this message. Please note that if this e-mail contains a forwarded message or is a reply
to a prior message, some or all of the contents of this message or any attachments may not
have been produced by this office. Although the County of Passaic attempts to sweep e-mails
and attachments for viruses, it does not guarantee that either are virus free and accepts no
liability for any damage sustained as a result of viruses. This message is automatically
appended to each e-mail leaving the County of Passaic e-mail system.

e o e e e s e e e e e e o e e o e P e e e e e e e e e e e e e e e ) P e e e e e )


mailto:xxxxxxxxx@xxxxxxxxxxx.xxx

From: XX

To: XX

Subject: FW: OPRA Seminar April 16, 2018
Date: Friday, April 13, 2018 9:01:20 AM
Attachments: image001.png

image003.png
DOCSLIB-#651139-v1-OPRA Presentation April 2018.DOC

Fyi ©

Danielle Holland-Htut, Program Specialist
New Jersey State League of Municipalities
222 West State Street Trenton, NJ 08608
Phone: 609-695-3481 ext 118

Fax: 609-695-0151

XXXXXXXX@XXXXXX. XXX

Follow us

£ ] JinAllTube

Facebook: facebook.com/njleague Twitter: @nj_league
LinkedIn: linkedin.com/company/new-jersey-league-of-municipalities YouTube:
outube.com/channel/UCbce?oVwoLvOévxNz 89m7Zw

***xPlease be advised that the New Jersey State League of Municipalities is subject to the New Jersey Open Public
Records Act. As such, any email sent or received by the League may be subject to a vecords request.

From: Carl Woodward [mailto:ioxk

Sent: Thursday, April 12, 2018 12:16 PM
To: Danielle Holland; Lewis Scheindlin (¥0xx
Subject: OPRA Seminar April 16, 2018

Danielle,

Attached please find my update on OPRA cases for 2017 and the first quarter of 2018. It should be
available for distribution to the attendees, either in hard copy or on-line, or both. | will not be using
a Powerpoint, but will refer to various decisions summarized therein.

Please contact me with any questions. Looking forward to seeing you on Monday.
Kindest regards,

Carl R. Woodward, III

Carella, Byrne, Cecchi, Olstein,
Brody & Agnello, P.A.

5 Becker Farm Road

Roseland, New Jersey 07068
Phone: (973) 994-1700

Fax: (973) 994-1744
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 2017-18 UPDATE ON OPEN PUBLIC RECORDS ACT CASES

NEW JERSEY STATE LEAGUE OF MUNICIPALITIES


BY: CARL R. WOODWARD, III, ESQ.

LEAGUE ASSOCIATE COUNSEL

APRIL 16, 2018


With appreciation to the New Jersey Institute of Local Government Attorneys and its Local Government Law Review



The past year plus has been particularly busy in the New Jersey Courts for cases under the Open Public Records Act and its analog, the Common Law Right of Access.  This presentation will highlight the most significant issues reviewed, with pertinent summaries of the decisions, both reported and unreported.


1. Electronic Information.


Gilleran v. Township of Bloomfield, 227 N.J. 159 (2016)

The Supreme Court held that unfettered access to the video tape footage of a governmental facility’s security system, on demand, for any or no reason, would be contrary to the legislative intent behind the security exceptions contained in N.J.S.A. 47:1A-1.1 of the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13. One exception excludes from the definition of public records “emergency or security information or procedures for any buildings or facility which, if disclosed, would jeopardize security of the building or property or persons therein.” Another exception excludes from disclosure “security measures and surveillance techniques which, if disclosed, would create a risk to the safety of persons, property, electronic data or software.” Plaintiff sought disclosure, under OPRA and the common law right of access, of video tape footage from a security camera overlooking a portion of property adjacent to the Bloomfield Town Hall. His stated interest stemmed, apparently, from his desire to view an area containing the mayor’s parking space to see who had entered the building from that space. The trial court ordered release of the video, and the Appellate Division affirmed.. The Supreme Court held that when viewed together, the two exceptions advance a discernible public policy of keeping from public scrutiny, information that, if disclosed, would jeopardize or undermine the effectiveness of such systems for public buildings and the people within them. Central to this conclusion was the concern that access to the surveillance medium itself could compromise the system by disclosing its limitations and vulnerabilities. The court went on to observe, but not specifically consider, that the common law balancing test, including a demonstration of need, would be a better vehicle for determining such requests. The Chief Justice dissented. He said that that a strict reading of OPRA does not support the interpretation given by the majority and that the majority decision effectively created an across-the-board exception from OPRA for the disclosure of security footage.



North Jersey Media Group, Inc. v. Township of Lyndhurst, 229 N.J.541 (2017)


North Jersey Media Group (NJMG) sought access to police dash cam recordings, use of force reports, investigative reports and witness statements under OPRA and the common law, related to a high speed chase and shooting of the driver that resulted in his death.  The Supreme Court ruled that the use of force report was releasable under OPRA and the dash cam video was available under the common law, but the other investigative records were not subject to disclosure at the outset of the investigation.

Attorney General Law Enforcement Directive No. 2018-1 (February 26, 2018)


Attorney General Grewal, in a directive to all law enforcement Chief Executive Officers, set forth an analysis and guidance to police departments and law enforcement agencies throughout the State regarding the handling of the public’s requests for video footage from body-worn cameras (BWCs) and patrol vehicle dashboard-mounted cameras (dash-cams) once the initial investigation of the use-of-force incident is substantially complete.  Such responses should occur within 20 days of the actual incident.  This guidance is issued in response to the North Jersey Media Group v. Tp. of Lyndhurst case which determined that OPRA did not entitle requesters to the videos, but that the common law right of access most likely would.  The guidance is limited to use of force that resulted in death or serious injury.  The Directive sets forth how the determination to release a video is to be made, i.e. on a case-by-case basis by the County Prosecutor or the Director of the Div. of Criminal Justice.  Unless there are specific and compelling reasons to delay the release, the video is to be disclosed publicly by (1) upon substantial completion of the initial investigation and (2) upon formal request by a member of the public or the media pursuant to the common law right of access.  Further, there is to be consultation with persons depicted in a recording or their families, editing to protect privacy rights.


Paff v. Galloway Township, 229 N.J. 340 (2017)

This case involved an OPRA request for the production of a “log” of emails sent by the municipal clerk and the police chief during a 2 week period.  The log required the extraction of the recipient, date and subject line of each email.  No other portion of the emails was requested.  The Clerk refused to produce the “log” because it required the creation of a new document, one that did not previously exist.  She even submitted a similar request to the GRC, which denied it for the same reason.  The trial court ruled that the log could be “created” with a few keys strokes on the computer and, therefore, would not burden the records custodian.  On appeal the Appellate Division reversed and agreed with the Clerk.  However, the Supreme Court concluded that the “log” was nothing more than the production of “information” as that term is used in the Act, and, therefore, the log had to be created and produced.  The Court acknowledged that even producing the minimal information requested could result in breach of some of the exceptions set forth in the Act, and therefore evaluation for redactions was appropriate.

Conley v. New Jersey Department of Corrections, Docket No. A-4754-14T3 (App. Div., Jan. 12, 2018)

Conley, an inmate as new Jersey State Prison in Trenton, formally requested the Department of Corrections Custodian of Records (“DOC”) to provide copies of Monthly Statistical Reports together with a Monthly Remedy Log, all as required to be prepared by the DOC pursuant to federal  and State regulations.  DOC responded that it had begun “utilizing a new database system in which the above requested reports (as provided to [appellant] in previous requests) are no longer generated or available,” arguing that DOC was not required to create any document  in order to respond to a request.  The Court concluded that the specific information requested was a “government record” as information “made, maintained or kept on file” by a government agency “in the course of its official business” or information that has been “received” by a government agency “in the course of its official business.”  It further concluded that the DOC’s argument was based solely on the manner in which DOC chose to store or maintain this public information. Thus, while government agencies are not required to conduct research in response to a vague or poorly worded request, they cannot erect barriers to deny access to government records previously available under OPRA.

Ganzweig v. Township of Lakewood, Docket No. A-4613-14T2, 2017 WL 3687522 (App. Div., Aug. 28, 2017)

The Appellate Division affirmed the trial court’s determination that Lakewood and the Ocean County Prosecutor’s Office had violated the Open Public Records Act (OPRA), N.J.S.A.47:1A-1 to -13, by withholding certain police dash cam videos and audio recordings of a stop by Lakewood police after which the driver was charged with possession of a controlled substance and related offenses. The court also ordered the release of documents involving an investigation of the officer, who was found to have falsified documents about the stop. The Appellate Division held that the police dash cam videos and audio recordings were required to be disclosed because they were made pursuant to the local police chief’s directive and, as a result, met the “required by law” exception to the criminal investigatory record exemption. The court also held that even though the documents regarding the prosecutor’s investigation of the officer were related to an ongoing investigation, the prosecutor had not specifically shown how their disclosure would be “inimical to the public interest.” The court remanded the matter for a determination as to whether the prosecutor’s office had complied with the requirements of N.J.S.A. 47:1A-3(b) when issuing a press release related to the crime.


2. Public Agency Subject to OPRA.


Verry v. Franklin Fire District No. 1, 230 N.J. 285 (2017)


The Supreme Court upheld an Appellate Division ruling that a fire district, as an instrumentality of a political subdivision created by a municipality pursuant to N.J.S.A. 40A:14-70, is subject to OPRA. A constituent volunteer fire department, on the other hand, is an instrumentality of the fire district, and, as an instrumentality of an instrumentality, is not directly subject to OPRA.  The fire district, upon receiving an OPRA request for the constitution and bylaws of the volunteer fire department, was obligated to provide access to those documents because they should have been on file or accessible to the district pursuant to its authority to supervise the volunteer fire department under N.J.S.A. 40A:14-70.1(a) or (b).


Serringer v. Choose New Jersey, Inc., Docket No. A-0208-15T1, 2017 WL 1193784 (App. Div. March 31, 2017)


Choose New Jersey, Inc., is a privately funded, non-profit corporation, founded in 2010, “to encourage and nurture economic growth throughout New Jersey, with a focus on [the State’s] urban centers.”  Plaintiff submitted an OPRA and common law right of access request for correspondence between the corporation and State representatives.  Choose New Jersey denied the request, arguing that it was not funded by the State, with no State control over any of its operations, employees or directors.  The Appellate Division affirmed the trial court’s dismissal of the action, concluding that merely because Choose New Jersey worked closely with the State did not make it a State agency subject to OPRA or the common law right of access. 

Stern v. Lakewood Volunteer Fire Department, Inc., Docket No. A-5085-14T2 (App. Div., Dec. 8, 2016)


The Appellate Division rejected the argument by several fire companies in a fire district that they were not public entities and therefore not bound by the requirements of the Open Public Records Act (OPRA), N.J.S.A.47:1A-1 to -13. The fire companies had existed independently before they were consolidated into the fire district, which is an acknowledged public entity. The fire companies exist only under the authority of the State Legislature. There was no serious argument to be made that the companies were not subservient to the district and its publicly elected board of commissioners. The court also held, however, that although the fire companies were subject to OPRA, the plaintiff was not entitled to significant attorney’s fees. There could be no enhancement to the lodestar because the issues involved were neither novel nor complex. The court in addition reduced the fees in an acknowledgment that the fire companies are not staffed in a way as to be quickly compliant with public record requests. The court also took note, as a basis for further reduction of the fees, that fire companies were restricted to acting only at the time of emergency and not for general public safety.

3. Redactions, Confidentiality, Privacy

In re New Jersey Firemen’s Association Obligation to Provide Relief Application under OPRA, 230 N.J. 258 (2017)


After the decision in Paff v. N.J. State Firemen’s Association, 431 N.J. Super.278 (App. Div. 2013)—in which the court held that the New Jersey Firemen’s Association (Association) is a public entity—a request under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, was submitted to the Association seeking the production of information about financial relief provided to a member. The Association denied the request and then sought a declaratory judgment on the issue. The Supreme Court held that relief under the Declaratory Judgment Act, N.J.S.A. 2A:16-52, is available to the records custodian only before a decision has been rendered on the release of documents. Once the release has been denied, only the requestor can seek declaratory judgment. Production of the documents was properly denied, however, under OPRA’s privacy exemption, N.J.S.A. 47:1A-1, and Burnett v. County of Bergen, 198 N.J.408 (2009).

Wolosky v. Sparta Board of Education, Docket No. A-4536-14T2 (App. Div., Jan. 13, 2017)

Wolosky asked the Sparta Board of Education to provide copies of invoices from the board's attorney for a three-month period. The board produced the documents under the Open Public Records Act (OPRA), N.J.S.A.47:1A-1 to -13, but redacted all references on the invoices to student initials. The court upheld the redactions because they were made in order to protect the students’ reasonable expectations of privacy. The court also held that Wolosky was not entitled to disclosure of this information under the common law.

Scheeler v. New Jersey Department of Education, Docket No. A-3125-14T3 (App. Div., Jan. 19, 2017)

Plaintiff filed a request under Open Public Records Act (OPRA), N.J.S.A.47:1A-1 to -13, for copies of financial disclosure statements filed by members of the Woodbine Board of Education with the New Jersey Department of Education (DOE). The DOE provided the documents but redacted the board members’ home street addresses. Both the Government Records Council (GRC) and later the Appellate Division sustained the redactions. The Appellate Division applied the balancing test set forth in Doe v. Poritz, 142 N.J. 1 (1995), emphasizing that disclosure would violate a citizen’s reasonable expectation of privacy and that nonconsensual disclosure of home addresses could lead to people harassing board members at home and, thus, have a chilling effect on the interest of individuals in running for office. Further, the court held that there was no sufficient public need for the members’ home street addresses, because the DOE had not redacted the city, state, and zip code information necessary to determine if board members met residency requirements. Deferring to the agency’s expertise, the court concluded that the GRC decision was not contrary to law, was not arbitrary, capricious or unreasonable and was supported by substantial evidence.

Smith v. Swedesboro-Woolwich School District Board of Education, Docket No. A-0840-15T4 (App. Div. March 6, 2017)


Plaintiff sought minutes of a closed session meeting of the board of education at which continuation of the superintendent’s contract was discussed. Aspects of the minutes were redacted under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, as exempt from disclosure as a matter of the privacy of personnel, and also under the attorney-client and advisory, consultative, deliberative privileges. Plaintiff challenged the redactions, and the court agreed that the redactions were appropriate.

Paff v. Bergen County, Docket No. A-1839-14T1 (App. Div. March 13, 2017)

Paff requested a log of internal affairs complaints filed against Bergen County Corrections officers under both the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, and the common law right of access. The County Sheriff’s officers released records in a redacted form, excluding the names of the complainants and individual officers subject to complaints. Paff challenged the redactions, and the county asserted that the redacted information was exempt from disclosure as confidential, in compliance with the Attorney General's Internal Affairs Policies and Procedures (the Guidelines), adopted by the Bergen County Sheriff's Office. The court held that the Guidelines were adopted pursuant to a statutory mandate and that officers must comply with them. Thus, Paff was not entitled to receive the names of the complainants and officers subject to complaints. Although the county officers had inadvertently neglected to explain the basis of their redactions as required by OPRA, the court rejected Paff’s demand for attorney’s fees, saying that there was no “unjustifiable denial of access,” and that “[f]ees are awarded when the records response is ignored, trammeling OPRA’s objective of a transparent government.” Applying the six-part balancing test of Loigman v. Kimmelman, 102 N.J. 98, (1986), the court also found that Paff was not entitled to the records under the common law.

Wolosky v. Somerset County, Docket No. A-1024-15T4 (App. Div., March 30, 2017)

Plaintiff sought copies of records requests made by citizens under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13. The county provided the documents, but redacted the requestors’ phone numbers, street addresses and email addresses from the documents it produced.  The Appellate Division upheld the Law Division’s decision sustaining the county’s redactions, finding that a requestor for public records did not relinquish its right to privacy in the phone numbers and addresses.  The Court also ruled that plaintiff had failed to sustain his claim to the unredacted information under the common law right of access.



Wolosky v. Borough of Washington (Unpub. Nov. 17, 2017)


https://scholar.google.com/scholar_case?case=18195300445363262477

In response to a request under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, for the 2015 year-end payroll record for the municipal clerk, the Borough of Washington provided the requested document but redacted the deductions for pension contributions, pension loan payments, and health insurance payments. The court upheld the redactions as personnel or pension records exempt from disclosure under N.J.S.A. 47:1A-10. The court determined that these three items are not a required part of an employee’s payroll record pursuant to the New Jersey Department of Labor and Workforce Development’s definition of the term in N.J.A.C. 12:16-2.1(a), and therefore, were not subject to disclosure under OPRA.

Coombs v. Borough of Westwood (Docket No. BER-L-447-18, Law Div. Mar. 13, 2018)

Complainant requested payroll records for all employees of Westwood for 2017, including the records for all minor, temporary employees of the Borough.  All payroll records were produced, including those of the 47 minor employees, whose names were redacted due to their age and “to maintain of their reasonable expectation of privacy”.  A revised list was subsequently produced that included the names of all minors who were now over 18, but provided only the initials of the remaining 13 who were under 18.  The municipality relied on Exemption #24 in the Handbook for Records Custodians and the practice followed when redacting information for minors in such instances as police reports.  The Court, distinguishing various cases protecting the identity of minors in school and recreational situations, concluded that there was no expectation of privacy, that OPRA mandated release of the names of the minors as government records and ordered release of the minors full names.

4. Confidentiality Provisions in Settlement Agreement.


New Jersey Intergovernmental Insurance Fund v. Selecky, Docket No. A-1292-15T1 (App. Div., July 11, 2017)

The New Jersey Intergovernmental Insurance Fund (NJJIF) sought liquidated damages against Selecky for violation of the confidentiality provisions of a settlement agreement between Selecky and the NJJIF.  A third-party blogger had obtained a copy of the settlement agreement through the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, and published it.  Selecky then made comments to the Star Ledger newspaper about a municipal court action that had been dismissed on appeal and that formed the basis for her malicious prosecution action, which was the subject of the settlement and the confidentiality agreement.  The court noted that “parties [to an] agreement cannot override the public’s right of access under OPRA. . ., but they will still be bound to keep information confidential pursuant to a negotiated agreement, even if that information is later disclosed under OPRA.”  However, the court found that on its face, the settlement agreement applied only to the malicious prosecution action, and that Selecky was free to comment on the underlying municipal court matter without breaching the confidentiality agreement.


Scheeler v. Galloway, (Unpub. App. Div. Nov. 15, 2017)

https://scholar.google.com/scholar_case?case=11962160494889841604

Galloway Township denied access to a settlement agreement requested under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13. Prior to the OPRA request, all terms of the         settlement had been agreed to by the attorneys and there were no further negotiations after the   request; stipulations of dismissal had been executed and exchanged; the township’s records       contained a release executed by the plaintiff; and Galloway had issued checks pursuant to the    terms of the agreement. The Government Records Council (GRC) had dismissed the requestor’scomplaint on the grounds that the settlement agreement was unsigned and therefore was not final. The Appellate Division reversed the GRC’s decision as not supported by substantial credible evidence. The court further held that even though Galloway had not executed the release, the release nevertheless constituted an enforceable contract. Galloway therefore violated OPRA by not providing the requestor immediate access to the signed release, as required by N.J.S.A. 47:1A-5(e), but, instead waited seven days to produce it.

5. Criminal Investigatory Records; Vaughn Index

Paff v. New Jersey State Police, Docket No. A-2877-15T2 (App. Div., Aug. 7, 2017)


Paff filed a request under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, for State Police investigative records about an alleged sexual misconduct investigation of a county sheriff, which request was denied.  In his complaint, Paff requested access to the documents only under the common law right to know, or, in the alternative, a “Vaughn Index” of the withheld documents.  The Appellate Division upheld the denial of access under the common law because plaintiff’s general interest in a matter that might involve a public official did not outweigh the confidentiality of a criminal investigation, protection of witnesses, or the privacy interests of the sheriff or others involved.  Moreover, there was no requirement to provide a Vaughn Index, because the index itself could create the same issues.  The court distinguished this request from one for production of dash-cam videos.  Note: compare to the dash-cam cases cited above.


6. Draft Appraisal Report; Deliberative Process and Attorney Work Product Privileges

Bay Head Mantoloking Land Co. v. Konopada, Docket No. A-4347-15T1 (App. Div., Aug. 14., 2017)


In the context of the DEP-sponsored dune enrichment project following Hurricane Sandy, the Appellate Division upheld the denial of a request under Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, and the common law for draft appraisals of properties for which bona fide negotiations and condemnation proceedings had not yet begun.  Both the attorney work product privilege and the deliberative process privilege were valid reasons for the denial.  The court distinguished Trachtenberg v. Township of West Orange,  416 N.J. Super. 354 (App. Div. 2010), in which the court held that after two years of debate without a decision as to whether to proceed with the acquisition, the privileges no longer applied because the governing body had not engaged in negotiations and was unlikely to do so in the near future.  Here, because a vast majority of the needed easements had already been voluntarily conveyed and the DEP was involved, it appeared likely that negotiations for the remaining easements would proceed imminently.


Paff v. Cape May County Prosecutor’s Office, Docket No. A-4604-14T1 (App. Div., Nov. 17, 2016)


John Paff filed a demand for documents, under both the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, and the common law right of access to public records, from the Cape May County Prosecutor’s Office.  The request sought correspondence from the prosecutor to the Borough of Wildwood Crest about certain police officers.  The trial court determined that the documents were exempt from release under OPRA, because they involved inter-agency advisory, consulting or deliberating materials, criminal investigatory records and records generated on behalf of a public employee concerning a grievance by or against an employee. However, the court determined the records should be released pursuant to the common law right to know, and the prosecutor appealed.  On appeal, the prosecutor did not dispute that the letters were public documents or that Paff had the requisite standing to make the request, so the App. Div. reviewed only whether Paff’s right to the documents outweighed the prosecutor’s interest in preventing disclosure.  The Appellate Division remanded the matter to the trial court to supplement and clarify its findings on the various factors to be considered by Loigman v. Kimmelman, 102 N.J. 98 (1986), with both parties then having the right to submit supplemental briefs before a final determination.


L.R., Etc. v. Camden City Public School District / L.R., Etc. v. Parsippany-Troy Hills Township Public School District, et al. / The Innisfree Foundation v. Hillsborough township Board of Education / The Innisfree Foundation v. Cherry Hill Board of Education, ___N.J. Super.___ (App. Div., Oct. 17, 2017)

The App. Div. consolidated these four related appeals in which the various plaintiffs sought to obtain from the defendant school districts copies of settlement agreements and records dealing with the provision of special services to other qualified children.  The plaintiffs included a nonprofit advocacy organization for disabled children and the mother of a disabled student in the Camden Schools.  The respective school districts refused to provide the requested documents citing statutory and regulatory provisions that protect the privacy of school students.  The App. Div. determined that the plaintiffs were entitled to the documents, although in redacted form so that the identity of the students remained confidential.  On remand the App. Div. directed that the documents could only be disclosed to the advocacy groups, as redacted, if (1) the requester was a “bona fide researcher” within the intended scope of N.J.A.C. 6A:32-7.5(e)(16) or (2) could obtain a court order authorizing such access under N.J.A.C. 6A:32-7.5(e)(15); and further provided that such records shall not be turned over until the districts shall have provided reasonable notice to  the affected student’s parents or guardians.  As to the Camden case, the App. Div. remanded for further proceedings with respect to the documents sought, but affirmed the trial court’s grant of access concerning records that exclusively mentioned the requestor’ s child.  The App. Div. stayed its decision to allow the parties to appeal to the Supreme Court.

7. Confidentiality of Mental Health Records

Spillane v. N.J. State Parole Board (Unpub. App. Div. Sept. 21, 2017)

https://scholar.google.com/scholar_case?case=7370146177586053719

Under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, a requestor sought access to his own mental health evaluation report submitted to the parole board. The Appellate


Division upheld a decision of the Government Records Council (GRC) based on Executive Order No. 26, which excludes mental health records as a class of public records subject to disclosure. Additionally, N.J.A.C. 10A:71-2.2 allows for non-disclosure of records retained by the State Parole Board. The court concluded that the GRC properly relied on both the statute and the regulation. The court found no reason to make an exception where the requestor is asking for a record pertaining specifically to himself, because OPRA regulates the right of the public and citizens in general, not of particular individuals. If the public or citizens in general are not entitled to the record under OPRA, then the requestor is not entitled to it. The court expressed no opinion about the requestor’s ability to access the record through Parole Board procedures or by other means in litigation.

8. Overbroad, Excessive or Abusive Requests

Serringer v. Office of the Governor of the State of New Jersey, Docket No. A-0837-15T2 (App. Div., June 16. 2017)

Serringer submitted a request under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, to the Office of the Governor for all correspondence between that office and Choose New Jersey, Inc. between January 1, 2015 and April 24, 2015.  The request did not include any specific subject matter.  The Appellate Division affirmed the trial court’s ruling that the request was overbroad and invalid.  The absence of a subject matter meant that the office would have to conduct a search of all files of current and past employees of the office to find those addressed to, or received from, Choose New Jersey, Inc.  This would be unduly burdensome.

Gordon v. City of Orange Custodian of Records, Docket No. A-4869-13T2, A-1272-14T1 (App. Div., June 23, 2017)


The Appellate Division reversed a decision of the Government Records Council (GRC) and held that the custodian of records had acted “knowingly and willfully” when it denied a request under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13.  The request sought records of disability insurance payments received and sick days accumulated by the City Clerk within a specified time period.  The custodian claimed that the records “involve[d] issues regarding ongoing litigation,” even though there was no pending litigation.  The request was characterized as overbroad, but the GRC found that it was not and issued an interim order requiring the release.  The matter was remanded for the imposition of appropriate penalties. 


Township of Teaneck v. Jones, Docket No. BER-C-14-17 (Ch. Div., Contillo, P.J. Mar. 9, 2017)


In response to an avalanche of requests initiated by a single individual (380 filed in a two-month period) under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, the Township of Teaneck and its records custodian sought a preliminary injunction enjoining the requestor from making any further records requests without leave of the court.  Judge Contillo found that the “accumulated volume of the requests is the size and heft of a phone book,” and noted the assertion that the Custodian and staff would “have to expend at least 1,250 hours, not including legal review of redactions.”  Nonetheless, the court found “no well-settled legal right of a custodian to be affirmatively excused from responding to OPRA requests considered burdensomely voluminous.” The court also held that OPRA requests, no matter how overwhelming, cause no immediate and irreparable harm.  The court acknowledged that although a custodian could deny a particular request on the grounds of disruption of operations, or could impose a reasonable special service charge to be prepaid by the requestor, there was a possibility that the municipality would be subjected to attorney’s fees if such actions were later deemed to be improper.  However, the possibility of attorney’s fees was not irreparable harm.  The court noted that if a requestor engages in harassing conduct, relief may be available under civil law or the criminal code.  Despite its denial of an injunction in this case, the court noted the potential for a change in the rights of custodians to seek declaratory and injunctive relief because certification has been granted in IMO New Jersey Firemen’s Association Obligation to Provide Relief Under Open Public Records Act, 443 N.J. Super. 238 (App. Div.), certif. granted 224 N.J. 528 (2016).


Carter v. Franklin Fire District No. 2, (Unpub. App. Div. Nov. 20, 2017) https://scholar.google.com/scholar_case?case=7467646235118570918

Franklin Fire District No. 2 received a request under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, seeking all purchase orders, vouchers, and warrants, including invoices/attachments for each record, about financial software used by the district to process its monetary disbursements (including any reasonably construed variation thereof). The district did not respond at all. The Government Records Council presumed this to be a denial. However, the council, affirmed by the Appellate Division, held that the denial was appropriate because the request failed to include such things as date ranges, a clear subject matter, and recognizable parties. Such a blanket request for access to records over an unlimited period of time without specific identifiers was improper. The GRC entered an interim order directing the custodian to respond to the requestor’s complaint with a statement of information (which the district also ignored), but that, alone, did not make the requestor a “prevailing party” entitled to counsel fees.

Wronko v. Township of Jackson (Unpub. App. Div. Dec. 12, 2017)


https://scholar.google.com/scholar_case?case=4192168443388607191

Under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, a requestor sought all attorney invoices submitted to Jackson Township during a one-year period and all settlement agreements that Jackson had entered into during a five-year period. The trial court ruled that the request had been properly denied because it was not specific enough and would require the production of a large number of documents. The Appellate Division concluded that the request was sufficiently specific to satisfy OPRA’s requirements and, accordingly, reversed.


9. Non-Existent Record

Williams v. Passaic County Prosecutor’s Office, Docket No. A-5116-14T3 (App. Div. Feb. 23, 2017)

Under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, the Passaic County Prosecutor’s Office was not obligated to produce a transcript of a 911 call.  Appellant had filed a denial of access complaint with the GRC, which rejected the action based on the absence of a transcript of the 911 call. The App. Div. affirmed, holding that the requestor was entitled to the actual recording, if accessible, but could not force the public agency to produce a transcript that was not in existence at the time of request.

10. Access To Third-Party OPRA Requests


Scheeler v. Office of the Governor, 448 N.J. Super. 333 (App. Div. 2017)


Requests under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, are themselves public records subject to disclosure under OPRA.  The requestor sought copies of OPRA requests submitted to the Governor’s Office and other State agencies about Bridgegate.  The Appellate Division found that OPRA requests are themselves government records because they are received and maintained by public entities and because there is no statutory or regulatory exemption for them.  The court ruled that broad language to the contrary in Gannett NJ Partners, LP v. County of Middlesex, 379 N.J. Super. 205 (App. Div. 2005), was misplaced because the language in that opinion was merely dicta and that case never directly addressed the issue before the court here. 

11. Willful Violations


North Jersey Media Group, Inc. v. State, Office of the Governor, 451 N.J. Super. 282 (App. Div. 2017)


The Appellate Division held that a trial court has the statutory authority to impose civil penalties for a willful violation of the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13.  The court further held that the trial court erred in denying a request for relief in aid of litigants’ rights.  Over the course of a number of months, North Jersey Media Group, Inc. (Media), publisher of the Bergen Record, filed a number of requests under OPRA and the common law, for records concerning the so-called Bridgegate matter.  The failure of the Office of the Governor to produce any records resulted in various complaints seeking turnover of the records, legal fees and other penalties.  In remanding the matter to the trial court, the Appellate Division found that the Governor’s Office had violated a prior court order by failing to provide a certification by someone with personal knowledge about the search for documents and the trial court was therefore obligated to grant Media’s motion for relief in aid of litigants’ rights under Rule 1:10-3.  Further, the court determined that pursuant to N.J.S.A. 47:1A-11, the trial court has the same authority as the Government Records Council to impose civil penalties when, under the totality of the circumstances presented, there is a knowing and willful violation of OPRA and an unreasonable denial of access to public records.  

Johnson v. Borough of Oceanport, Docket No. A-3165-T1 (App. Div., Oct. 27, 2016)


The Appellate Division affirmed the denial by Government Records Council (GRC) of Sharkey’s request for reconsideration of a 2009 decision that Sharkey had knowingly and willfully violated the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, and an order that he pay a civil penalty. The basis for the reconsideration request was a 2011 GRC decision holding that Sharkey had not willfully violated OPRA in connection with other records requests filed after the ones adjudicated in 2009. The court agreed with the GRC that Sharkey filed the request grossly out of time—more than two years after receiving the decision in the 2011 case. It further noted that the 2011 decision was based on facts different from the 2009 decision.



Carter v. Franklin Fire Dist. No. 1 (Unpub. App. Div. Nov. 20, 2017)


https://scholar.google.com/scholar_case?case=6442210597803193605

Franklin Fire District No. 1 received a request under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, from the same requestor as in Carter v. Franklin Fire Distr. No. 2, supra, for all annual financial disclosure statements filed by its commissioners from 2000 to 2011. The district, through its attorney, denied the request, explaining that the documents requested were not maintained by the district but were instead available through the Franklin Township municipal clerk’s office. Carter then requested the documents from the clerk and they were duly received. Even though a later email revealed that the documents for one of the years in question were actually in possession of the district, the Government Records Council concluded that the fire district’s custodian had not knowingly and willfully violated OPRA and that her mistake in denying the OPRA request was merely negligent. The Appellate Division affirmed. By forwarding the documents to counsel for response, the custodian rebutted any contention by the requestor of a knowing and willful attempt to shroud possible wrongdoing from the public’s view or to deny access to government records. Moreover, the requestor was never denied the documents because he obtained them from the municipal clerk.


12. Mootness


Stop & Shop Supermarket Co., LLC v. Bergen County Planning Board, 450 N.J. Super. 286 App. Div. 2017)


Stop & Shop filed a request with Bergen County under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, for documents in connection with a County Planning Board proceeding to which it was a competitor-objector.  It received the documents, but shortly thereafter filed a declaratory judgment action seeking the documents and to argue that a delay in the production of documents deprived it of a fair hearing and due process in its appeal of the planning board action to the Board of Freeholders.  The court determined that any action on the OPRA request was moot because plaintiff had already received the documents, and a declaratory judgment action was not appropriate because there was no case or controversy.  No legal fees under OPRA were due because plaintiff had received the documents before beginning suit and, therefore, it was neither a prevailing party nor a catalyst.  In 38 Local Government Law Review 37 (January 2015) we summarized the Law Division opinion in this case.  The Appellate Division affirmed in a published decision.  The published opinion omitted discussion of facts and conclusions in a related case between the same parties that was appealed separately.  The unpublished decision of the Appellate Division can be found at https://scholar.google.com/scholar_case? case=3332883790304370105.

13. Attorneys Fees.

Grieco v. Borough of Haddon Heights, 449 N.J. Super. 513 (Law Div. 2015)

Haddon Heights responded to a request under the Open Public Records Act (OPRA) by inadvertently sending responsive documents from 2015 but not also from 2014 as requested.  Without further communication to the borough, the requestor filed suit, but within a few days thereafter, the remaining documents were voluntarily supplied by the borough.  The requestor’s application for attorney’s fees was denied.  The court found that the requestor had a statutory obligation to cooperate with the municipality in resolving disputes and therefore had an obligation to advise the municipality of the missing documents before filing suit.  The requestor was not the catalyst for the production of the additional documents and therefore was not a “prevailing party” within the meaning of N.J.S.A. 47:1A-6.  The case was decided in 2015, but approved for publication in 2017. 


D.F. v. Collingswood Bd. of Ed., Docket No. A-5311-14T2 (App. Div., Nov. 10, 2016)


The Appellate Division dismissed an appeal without prejudice because the order on appeal was not a final judgment.  The trial court order was issued in a case brought under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, after an in camera review of bills submitted by the attorney for the Collingswood Board of Education.  Citing attorney-client privilege, the board had redacted the bills to delete the names of the persons with whom the attorney had spoken or corresponded.  The trial court reasoned that “learning with whom an attorney is speaking is just as important and in some cases even more important than learning what an attorney is researching.” 


Collingswood Bd. Ed. v. McLoughlin, Docket No. A-2475-14T1 (App. Div., Oct. 21. 2016)

The Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, does not permit a public entity to file a declaratory judgment action against requestors in lieu of providing a prompt response to the request. A reporter and editor were denied summary judgment dismissing a declaratory judgment action by the Collingswood Board of Education, but were granted access to the requested records and awarded attorney’s fees. The Appellate Division reversed the denial of the summary judgment. It remanded the matter to the trial court for a determination as to whether the fee award should be adjusted to account for work unnecessarily expended by the requestors in litigating the declaratory judgment action.  But see: In re New Jersey Firemen’s Association Obligation to Provide Relief Application under OPRA, 230 N.J. 258 (2017).

Kennedy v. Montclair Ctr. Corp. Bus. Improvement Distr. (Unpub. App. Div. Nov. 27, 2017) https://scholar.google.com/scholar_case?case=18167079902621126090

The Appellate Division held that a requestor pursuing a declaratory judgment under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, is not entitled to attorney’s fees for legal work performed after receipt of the requested records. Plaintiff filed suit after the Montclair Business Improvement District denied him access to its records on the basis that it was not a public agency subject to OPRA. Shortly thereafter, however, the district provided the requested records to the plaintiff at the copying rate that plaintiff demanded, but continued to maintain that it was not a public agency. Plaintiff persisted in the litigation, and the Appellate Division ultimately declared that defendant was a public agency subject to OPRA. On remand, the trial court found that the plaintiff was not entitled to an award of fees under N.J.S.A. 47:1A-6 for work performed after receipt of the requested records. The Appellate Division relied on the plain language of the section, the policies embodied in OPRA and prior judicial decisions to find that fees may only be awarded only to “requestors” in denial of access cases. Extending the requirement of counsel fees to those who are granted access but persist in seeking declaratory judgment that the entity is a public agency would contravene to the goals of a cooperative process and swift public access.
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Email: xxxxxxxxx ( @xxxxxxxxxxxx XXX

The contents of this e-mail message are from the law firm of Carella, Byrne and any
attachments are intended solely for the addressee(s) named in this message. This
communication is intended to be and to remain confidential and may be subject to applicable
attorney/client and/or work product privileges. If you are not the intended recipient of this
message, or if this message has been addressed to you in error, please immediately alert the
sender by reply e-mail and then delete this message and its attachments. Do not deliver,
distribute or copy this message and/or any attachments and if you are not the intended
recipient, do not disclose the contents or take any action in reliance upon the information
contained in this communication or any attachments.

IRS Circular 230 disclosure:

To ensure compliance with requirements imposed by the IRS, we inform you that, unless
expressly stated otherwise, any U.S. federal tax advice contained in this communication
(including any attachments) is not intended or written to be used, and cannot be used, for the
purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting,
marketing or recommending to another party any transaction or matter addressed herein.

Disclaimer

The information contained in this communication from the sender is confidential. It is intended solely for use
by the recipient and others authorized to receive it. If you are not the recipient, you are hereby notified that
any disclosure, copying, distribution or taking action in relation of the contents of this information is strictly

prohibited and may be unlawful.

This email has been scanned for viruses and malware, and may have been automatically archived by
Mimecast Ltd, an innovator in Software as a Service (SaaS) for business. Providing a safer and more
useful place for your human generated data. Specializing in; Security, archiving and compliance. To find out
more Click Here.
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To: XXXXXXX @XXXXXXX XXX

Subject: FW: Talking Points on OPRA/OPMA
Date: Thursday, June 14, 2018 11:38:35 AM
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From: Lori Buckelew

Sent: Thursday, June 14, 2018 11:38 AM
TO: XXXXXXXXXXX (@ XXXXXXXXXXXX . XXX

Cc: Michael F. Cerra <xxxxxx@XxxXXX.XXx>
Subject: Talking Points on OPRA/OPMA

Mayor,

As you requested, attached are some talking points on OPRA/OPMA. If you have any questions or
need additional information please do not hesitate contact on my cell 732-895-9611. | will be
heading down to the Statehouse shortly.

Lori

Lori Buckelew

Senior Legislative Analyst
NJ League of Municipalities
609.695.3481 x112

Follow us

_f]¥ JinAllTube

Facebook: facebook.com/njleague Twitter: @nj_league
Linkedin: linkedin.com/company/new-jersey-league-of-municipalities YouTube:
outube.com/channel/UCbce20VwolvOévxNz 89m7Zw

This communication, including attachments, may contain information that is privileged and confidential, and it is only intended for the use
of the individual or entity to which it is addressed. If you are not the intended recipient, any disclosure, copying, distribution, or use of this
communication is prohibited. If you have received this email in error, please advise by telephone and destroy the original document.

Please be advised that the New Jersey State League of Municipalities is subject to the New Jersey Open Public Records Act. As such, any email sent or

received by the League may be subject to a records request.
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OPRA/OPMA Outstanding Issues:



1. Subcommittees (OPMA):

The definition of subcommittees has been changed to “any subordinate committee of a public body, except the Legislature, regardless of label, that is formally created by that body, comprised of two or more members, but less than a quorum, of the public body, and recognized by the public body as a subcommittee thereof.”  Subcommittees would be required to prepare at least quarterly reports of their meetings that must include; the number of meetings held since the last report, the names of members of the subcommittee, and a concise statement of the matters discussed.  Every subcommittee must file at least one report with the public body.  A subcommittee report is available for public access in the same manner as minutes of a meeting of the public body.  If the subcommittee has given an oral report at a meeting of the public body then they are not required to submit the written report for that quarter.  The public body must determine if a subcommittee meeting is open to the public.  If the meeting is open to the public, adequate notice must be provided. 



· Subcommittees do not expend public funds nor establish ordinances/policies



· Advisory in nature



· Lose the ability to explore various options or start the conversation at the “high point” (for example, starting budget discussions under the assumption all departments received the budget they requested)



· Creates opportunity for litigation if governing body chooses not to make a subcommittee open to the public based on a policy decision and not a listed exempted under OPMA.



· Subjects subcommittees to politics



2. Prevailing Attorney Fees (OPMA & OPRA):

The OPRA bill continues to mandate prevailing attorney fees for violation of OPRA, and the OPMA bill is changing prevailing attorney fees from permissive to mandatory. 



· Judges must have the discretion to award prevailing attorney fees where appropriate

· Created a cottage industry under OPRA of attorneys submitting “test” request to multiple towns at once

· Concern same cottage industry will be created with OPMA

· Does not allow for clerical errors or human error

· Added burden on taxpayers who ultimately pay the prevailing attorney fees



3. Release of Minutes (OPMA):

The bill would require that minutes be made available as soon as possible but no later than 15 days after the next meeting of the public body occurring after the meeting for which the minutes were prepared. Understand Senator Weinberg is amending the bill to provide for 2 days for towns with population under 5,000 and provide some relief in emergent situations.

· This is just micromanagement by the legislature. 

· Need flexibility to address community needs

· Creating a situation where the municipal clerk will just be responding to OPRA request and completing minutes and not serving the residents.

4. Expands the definition of Government Records (OPRA):

The bill expands the definition of government record to include a record that is “required by law to be made, maintained or kept on file.”  Currently, if an OPRA request is received for a document that does not exist, the OPRA request is denied and there is no violation of OPRA.



· This will end up in litigation at taxpayers expense

· While the records custodian will not be liable there will still be an OPRA violation

· Holding current governing body accountable for actions of previous administrations and in some cases prior to OPRA

[bookmark: _GoBack]


From: XX

To: ox

Cc: X

Subject: FW: URGENT: Opposition to S-106 (OPMA) & S-107 (OPRA)
Date: Thursday, June 14, 2018 10:48:01 AM

Attachments: OPMA-OPRAResolutions.pdf

FYI.

From: Lisa Tilton [mMailto:xxxxxxx @ XXXXXXXXXXXX.XXX]

Sent: Thursday, June 14, 2018 10:43 AM

TO: XXXXXXXX (@ XXXXX. XXX; XXXXXXXXX @ XXXXXK.XXXK; XXXXXXXXX @ XXXXX.XXX; SENCruzPexxx @ XXXXX.XXX;
XXXXXXXXXXX (@ XXXXX. XXX

CC: XXXXXXXXXX @ XXXXXXXXXXXX.XXX; Michael F. Cerra <xxxxxx@xxxxxx.xxx>; Michael J. Darcy, CAE
SXXXXXX (@ XXXXXX. XXX XXXXXX @ XXXXXXXXXXXX.XXX; Steve Martinelli Sr.
CXXXXXXXXXXX @ XXXXXXXXXXXX.XXX>; David Turner <xxxxxxX @ XXXXXXXXXXXX.XXX>;
XXXXXXXXX @ XXXXXXXXXXXX. XXX; Dominic DiYanni <xXXXXXXX @ XXXXXXX.XXX>;
XXXXXXXXKXXXXXXK @ XXXXKXKKKK. XXX XXXXXX (@ XXXXXXXXXXXX.XXX; johnmorrissey5@comcast.net
Subject: URGENT: Opposition to S-106 (OPMA) & S-107 (OPRA)

Dear Senators:

Senator James Beach,
Senator Shirley K. Turner,
Senator Chris A. Brown,
Senator Nilsa Cruz-Perez,
Senator Samuel D. Thompson,

Please accept this email on behalf of Buena Vista Township Mayor Chuck Chiarello and Township
Committee regarding the proposed legislation S-106 and S-107 slated for discussion today at the
Senate Government, Wagering, Tourism & Historic Preservation Committee.

Buena Vista Township vehemently opposes the legislative proposals regarding the Open Public
Meetings Act (OPMA) and Open Public Records Act (OPRA) as stated in Bills S-106 and S-107.
Enactment of these bills as proposed would increase and pose unfunded mandates on municipalities
in order to comply with the new standards. Reforms can be made to recognize the burden on local
governments while honoring the intent of these Acts.

Buena Vista Township has previously opposed and continues to oppose proposed legislation to the
Open Public Meetings Act and Open Public Records Act as described in the attached adopted
resolutions. The Township strongly requests you take these resolutions under consideration and
reject Senate Bill Nos. 106 and 107 and draft new legislation to modernize OPMA and OPRA while
providing municipalities and clerks with the resources to effectuate these changes for the benefit of
the public.

Thank you for your time and consideration.


mailto:xxxxxx@xxxxxx.xxx
mailto:xxxxxxxxxx@xxxxx.xxx
mailto:xxxxxxxxx@xxxxxx.xxx

RESOLUTION NO. 186-2017

RESOLUTION OF THE TOWNSHIP OF BUENA VISTA, COUNTY OF ATLANTIC,
STATE OF NEW JERSEY EXPRESSING OPPOSITION TO LEGISLATIVE
PROPOSALS REGARDING THE OPEN PUBLIC MEETINGS ACT AND OPEN
PUBLIC RECORDS ACT

WHEREAS, the New Jersey Senate Budget and Appropriations Committee took
action on Senate Bill Nos. 1045 and 1046, which amend the Open Public Meetings Act and
Open Public Records Act, respectively, on June 29, 2017; and

WHEREAS, the Committee released the bills to the full Senate without

recommendation because the bills are unnecessary, unpopular with the public, and wouldiﬁ
|

result in significant financial and administrative burdens on municipalities; and |

WHEREAS, the bills fail to adequately protect taxpayers, municipalities and,
especially, municipal clerks from abusive, harassing, and purposefully confrontational
individuals who submit voluminous requests for no legitimate reason; and

WHEREAS, the legislation would expand the Open Public Meeting Act to create
impractical and burdensome requirements with respect to subcommittees and working groups
established by the entire governing body, which would effectively limit the ability of small
groups of local officials discussing issues of public concern for the purposes of informing the
governing body; and

WHEREAS, under the bills, the responsibilities of municipal clerks, who the
Legislature has already loaded with responsibilities beyond the scope of their office, would
be stretched even further than current law requires without a single dollar of additional
resources provided to, or authorized to be collected by, municipalities; and

WHEREAS, the bills would impose a financial burden on municipalities that would
not be offset by a revenue source other than the property tax, making the bills unfunded
mandates prohibited by the New Jersey Constitution; and

WHEREAS, some municipalities are more equipped than others to meet the burdens
that would be imposed by Senate Bill Nos. 1045 and 1046, however, without assistance of
any kind from the States or the courts, every municipality would be on its own to meet the
myriad new requirements of the law; and

WHEREAS, the New Jersey League of Municipalities raised similar concerns

regarding the proposed legislation.






NOW, THEREFORE, BE IT RESOLVED by the Township of the Buena Vista,
that the Legislature is strongly urged to reject Senate Bill Nos. 1045 and 1046 and draft new
legislation to modernize OPRA and OPMA while providing municipalities and clerks with |
the resources to effectuate these changes for the benefit of the public.

BE IT FURTHER RESOLVED, that a copy of this resolution be forwarded to
Governor Christie, Senate Leader Steve Sweeney, Senator, Jeff Van Drew, Senator Jim
Whelan, Senator Loretta Weinberg, Assemblyman Chris Brown, Assemblyman Vincent
Mazzeo and Executive Director of the New Jersey League of Municipalities and Atlantic

County Municipalities.

Certified to be a true copy of the Resolution adopted by the Township Committee of’
Buena Vista Township, County of Atlantic and State of New Jersey, on the 25" day of

September, 2017.

TOWNSHIP COMMITTEE
TOWNSHP OF BUENA VISTA

BY: %‘j&?{b/w%

CHUCK CHIARELLO, MAYOR

DATED: AUGUST 28,2017
ADOPTED: AUGUST 28, 2017
ATTEST:

|\ Dbfoc

TISA A. TILTON, TOWNSHIP CLERK
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RESOLUTION NO. 162-2015

RESOLUTION OPPOSING NEW JERSEY LEGISLATURE BILLS S781 AND S782 TO
ENACT CHANGES TO THE OPEN PUBLIC RECORDS ACT (OPRA) AND OPEN PUBLIC
MEETINGS ACT LAW

WHEREAS, after many years of discussion and debate, the Open Public Records Act
(OPRA) was approved by the Legislature and signed into law, as P.L. 2001, making significant
changes in the law governing public records; and

WHEREAS  this law is generally regarded as successful in promoting open government
and transparency in governmental procedures and proceedings; and

WHEREAS, despite this success, compliance with OPRA can place an inordinate
burden on local governments, particularly smaller communities, which often have limited staff
and part-time individuals serving departments; and

WHEREAS, the Township Committee has identified compliance with the Open Public
Records Act, N.J.S.A. 47:A-1 et. seq. (‘OPRA”) as a problem for municipalities as a result of
loss efficiency and out-of-pocket costs to municipalities; and

WHEREAS, the New Jersey Legislature has proposed bills S781 and 5782 which
include amendments to the Open Public Records Act and Open Public Meetings Act; and

WHEREAS, after careful review and consideration of such bills, Township Committee
opposes the enactment of $781 and S782 until amendments can be made and further
reviewed;

WHEREAS, enactment of S781 and S782 would increase and pose unfunded mandates
on municipalities in order to comply with the new standards; and

WHEREAS, the Township Committee has become increasingly aware of the costs of
complying with OPRA and of individuals and attorneys who are using OPRA for their personal
financial gain; and

WHEREAS, reforms can be made to OPRA and OPMA to recognize the burden on local
governments while honoring the intent of these Acts; and

NOW, THEREFORE, BE IT RESOLVED, by the Township Committee of Township of
Buena Vista, County of Atlantic, State of New Jersey in conference assembled, that the State
Legislature consider reforms to S781 and S782 which eases time frames for compliance with
requests, increases reimbursement costs and limits requests of a strictly commercial nature as
well as removes unfunded mandates on municipalities; and

NOW, THEREFORE, BE IT FURTHER RESOLVED, by the Township Committee of
Buena Vista Township that the Governor and State Legislature are urged to review S781 and
S782 provisions of OPRA and OPMA and consult with Municipal Clerks to reform such bills.

BE IT FURTHER RESOLVED, that a copy of this resolution be forwarded to Governor Christie,
Senate Leader Steve Sweeney, Senator, Jeff Van Drew, Senator Jim Whelan, Senator Loretta
Weinberg, Assemblyman Chris Brown, Assemblyman Vincent Mazzeo and Executive Director of
the New Jersey League of Municipalities and Atlantic County Municipalities.

TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF BUENA VISTA

BY:@Q«&gl&w&Za

CHUCK CHIARELLO - MAYOR

DATED: JUNE 8, 2015 A
w =
ADOPTED: JUNE 8, 2015 TOWNSHIP 8|2 2z
COMMITTEE Slolel %44
ATTEST: Z|l wn <1 Z| <| <
‘ . ARMATO i 7]
YR (\ . Q—( L«,}-bbv KELLY v
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ON CONSENT AGENDA / YES _ NO







Lisa A. Tilton, RMC/CMR
Township Clerk / Registrar
Planning / Zoning Board Secretary
Insurance Fund Commissioner
Buena Vista Township

890 Harding Highway

PO Box 605

Buena, NJ 08310
856-697-2100 Ext. 11

Fax: 856-697-8651
www.buenavistanj.com

The Township of Buena Vista email system is for business purposes only. This email and any files transmitted with it are confidential and
are intended soley for the use of the individual or entity to which they are address. This communication may contain material protected
by the attorney-client privilege. If you are not the intended recipient or the person responsible for delivering the email to the intended
recipient, be advised that you have received this email in error and that any use, dissemination, forwarding, printing, or copying of this
email is strictly prohibited. If you received this email in error, please notify the sender immediately by reply email and destroy all copies
of the original mail.


http://www.buenavistanj.com/

From: XX

To: o

Subject: FW: URGENT: Opposition to S-106 (OPMA) & S-107 (OPRA)
Date: Thursday, June 14, 2018 10:46:54 AM

Attachments: OPMA-OPRAResolutions.pdf

From: Lisa Tilton [mailto:xxxxxxx @ XXXXXXXXXXXX.XXX]

Sent: Thursday, June 14, 2018 10:43 AM

TO: XXXXXXXX @ XXXXX.XXX; XXXXXXXXX (@ XXXXX. XXX XXXXXXXXX @ XXXXX.XXX; SENCruzPexxx @ XXXXX.XXX;
XXXXXXXXXXX @ XXXXX XXX

CC: XXXXXXXXXX @ XXXXXXXXXXXX.XXX; Michael F. Cerra <xxxxxx@xxxxxx.xxx>; Michael J. Darcy, CAE
KXXXXXX (@ XXXXXX. XXX XXXXXX @ XXXXXXXXXXXX.XXX; Steve Martinelli Sr.
KXXXXXXXXXXX @ XXXXXXXXXXXX.XXX>; David Turner <xxxxxxx @ XXXXXXXXXXXX. XXX>
XXXXXXXXX @ XXXXXXXXXXXX. XXX, Dominic DiYanni <XXXXXXXX @ XXXXXXX.XXX>;
XXXXXXKXKXXXXXXK (@ XXXXKKKKKK. XXX XXXXXX @ XXXXXXXXXXXX.XXX; johnmorrissey5@comcast.net
Subject: URGENT: Opposition to S-106 (OPMA) & S-107 (OPRA)

Dear Senators:

Senator James Beach,
Senator Shirley K. Turner,
Senator Chris A. Brown,
Senator Nilsa Cruz-Perez,
Senator Samuel D. Thompson,

Please accept this email on behalf of Buena Vista Township Mayor Chuck Chiarello and Township
Committee regarding the proposed legislation S-106 and S-107 slated for discussion today at the
Senate Government, Wagering, Tourism & Historic Preservation Committee.

Buena Vista Township vehemently opposes the legislative proposals regarding the Open Public
Meetings Act (OPMA) and Open Public Records Act (OPRA) as stated in Bills S-106 and S-107.
Enactment of these bills as proposed would increase and pose unfunded mandates on municipalities
in order to comply with the new standards. Reforms can be made to recognize the burden on local
governments while honoring the intent of these Acts.

Buena Vista Township has previously opposed and continues to oppose proposed legislation to the
Open Public Meetings Act and Open Public Records Act as described in the attached adopted
resolutions. The Township strongly requests you take these resolutions under consideration and
reject Senate Bill Nos. 106 and 107 and draft new legislation to modernize OPMA and OPRA while
providing municipalities and clerks with the resources to effectuate these changes for the benefit of
the public.

Thank you for your time and consideration.

Lisa A. Tilton, RMC/CMR


mailto:xxxxxx@xxxxxx.xxx
mailto:xxxxxxxxx@xxxxxx.xxx

RESOLUTION NO. 186-2017

RESOLUTION OF THE TOWNSHIP OF BUENA VISTA, COUNTY OF ATLANTIC,
STATE OF NEW JERSEY EXPRESSING OPPOSITION TO LEGISLATIVE
PROPOSALS REGARDING THE OPEN PUBLIC MEETINGS ACT AND OPEN
PUBLIC RECORDS ACT

WHEREAS, the New Jersey Senate Budget and Appropriations Committee took
action on Senate Bill Nos. 1045 and 1046, which amend the Open Public Meetings Act and
Open Public Records Act, respectively, on June 29, 2017; and

WHEREAS, the Committee released the bills to the full Senate without

recommendation because the bills are unnecessary, unpopular with the public, and wouldiﬁ
|

result in significant financial and administrative burdens on municipalities; and |

WHEREAS, the bills fail to adequately protect taxpayers, municipalities and,
especially, municipal clerks from abusive, harassing, and purposefully confrontational
individuals who submit voluminous requests for no legitimate reason; and

WHEREAS, the legislation would expand the Open Public Meeting Act to create
impractical and burdensome requirements with respect to subcommittees and working groups
established by the entire governing body, which would effectively limit the ability of small
groups of local officials discussing issues of public concern for the purposes of informing the
governing body; and

WHEREAS, under the bills, the responsibilities of municipal clerks, who the
Legislature has already loaded with responsibilities beyond the scope of their office, would
be stretched even further than current law requires without a single dollar of additional
resources provided to, or authorized to be collected by, municipalities; and

WHEREAS, the bills would impose a financial burden on municipalities that would
not be offset by a revenue source other than the property tax, making the bills unfunded
mandates prohibited by the New Jersey Constitution; and

WHEREAS, some municipalities are more equipped than others to meet the burdens
that would be imposed by Senate Bill Nos. 1045 and 1046, however, without assistance of
any kind from the States or the courts, every municipality would be on its own to meet the
myriad new requirements of the law; and

WHEREAS, the New Jersey League of Municipalities raised similar concerns

regarding the proposed legislation.






NOW, THEREFORE, BE IT RESOLVED by the Township of the Buena Vista,
that the Legislature is strongly urged to reject Senate Bill Nos. 1045 and 1046 and draft new
legislation to modernize OPRA and OPMA while providing municipalities and clerks with |
the resources to effectuate these changes for the benefit of the public.

BE IT FURTHER RESOLVED, that a copy of this resolution be forwarded to
Governor Christie, Senate Leader Steve Sweeney, Senator, Jeff Van Drew, Senator Jim
Whelan, Senator Loretta Weinberg, Assemblyman Chris Brown, Assemblyman Vincent
Mazzeo and Executive Director of the New Jersey League of Municipalities and Atlantic

County Municipalities.

Certified to be a true copy of the Resolution adopted by the Township Committee of’
Buena Vista Township, County of Atlantic and State of New Jersey, on the 25" day of

September, 2017.

TOWNSHIP COMMITTEE
TOWNSHP OF BUENA VISTA

BY: %‘j&?{b/w%

CHUCK CHIARELLO, MAYOR

DATED: AUGUST 28,2017
ADOPTED: AUGUST 28, 2017
ATTEST:

|\ Dbfoc

TISA A. TILTON, TOWNSHIP CLERK
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RESOLUTION NO. 162-2015

RESOLUTION OPPOSING NEW JERSEY LEGISLATURE BILLS S781 AND S782 TO
ENACT CHANGES TO THE OPEN PUBLIC RECORDS ACT (OPRA) AND OPEN PUBLIC
MEETINGS ACT LAW

WHEREAS, after many years of discussion and debate, the Open Public Records Act
(OPRA) was approved by the Legislature and signed into law, as P.L. 2001, making significant
changes in the law governing public records; and

WHEREAS  this law is generally regarded as successful in promoting open government
and transparency in governmental procedures and proceedings; and

WHEREAS, despite this success, compliance with OPRA can place an inordinate
burden on local governments, particularly smaller communities, which often have limited staff
and part-time individuals serving departments; and

WHEREAS, the Township Committee has identified compliance with the Open Public
Records Act, N.J.S.A. 47:A-1 et. seq. (‘OPRA”) as a problem for municipalities as a result of
loss efficiency and out-of-pocket costs to municipalities; and

WHEREAS, the New Jersey Legislature has proposed bills S781 and 5782 which
include amendments to the Open Public Records Act and Open Public Meetings Act; and

WHEREAS, after careful review and consideration of such bills, Township Committee
opposes the enactment of $781 and S782 until amendments can be made and further
reviewed;

WHEREAS, enactment of S781 and S782 would increase and pose unfunded mandates
on municipalities in order to comply with the new standards; and

WHEREAS, the Township Committee has become increasingly aware of the costs of
complying with OPRA and of individuals and attorneys who are using OPRA for their personal
financial gain; and

WHEREAS, reforms can be made to OPRA and OPMA to recognize the burden on local
governments while honoring the intent of these Acts; and

NOW, THEREFORE, BE IT RESOLVED, by the Township Committee of Township of
Buena Vista, County of Atlantic, State of New Jersey in conference assembled, that the State
Legislature consider reforms to S781 and S782 which eases time frames for compliance with
requests, increases reimbursement costs and limits requests of a strictly commercial nature as
well as removes unfunded mandates on municipalities; and

NOW, THEREFORE, BE IT FURTHER RESOLVED, by the Township Committee of
Buena Vista Township that the Governor and State Legislature are urged to review S781 and
S782 provisions of OPRA and OPMA and consult with Municipal Clerks to reform such bills.

BE IT FURTHER RESOLVED, that a copy of this resolution be forwarded to Governor Christie,
Senate Leader Steve Sweeney, Senator, Jeff Van Drew, Senator Jim Whelan, Senator Loretta
Weinberg, Assemblyman Chris Brown, Assemblyman Vincent Mazzeo and Executive Director of
the New Jersey League of Municipalities and Atlantic County Municipalities.

TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF BUENA VISTA

BY:@Q«&gl&w&Za

CHUCK CHIARELLO - MAYOR

DATED: JUNE 8, 2015 A
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COMMITTEE Slolel %44
ATTEST: Z|l wn <1 Z| <| <
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Township Clerk / Registrar
Planning / Zoning Board Secretary
Insurance Fund Commissioner
Buena Vista Township

890 Harding Highway

PO Box 605

Buena, NJ 08310

856-697-2100 Ext. 11

Fax: 856-697-8651

Www.buenavistanj.com

The Township of Buena Vista email system is for business purposes only. This email and any files transmitted with it are confidential and
are intended soley for the use of the individual or entity to which they are address. This communication may contain material protected
by the attorney-client privilege. If you are not the intended recipient or the person responsible for delivering the email to the intended
recipient, be advised that you have received this email in error and that any use, dissemination, forwarding, printing, or copying of this
email is strictly prohibited. If you received this email in error, please notify the sender immediately by reply email and destroy all copies

of the original mail.
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From: XX

To: ox
Subject: Fwd: MCANJ Statement OPMA OPRA
Date: Thursday, June 14, 2018 1:13:04 PM

Sent from my T-Mobile 4G LTE Device

-------- Original message --------

From: "Galland, Kevin" <xXXxXXXXX(@XXXX.XX>
Date: 6/14/18 1:03 PM (GMT-05:00)

To: Lori Buckelew <xXXXXXXXX(@XXXXXX.XXX>
Subject: FW: MCANJ Statement OPMA OPRA

FYI

From: Galland, Kevin

Sent: Thursday, June 14, 2018 12:15 PM

To: Mitchell, Shane (10X @

Cc: Zawadski, Dina (% Diane Pflugfelder (clerk@libertytownship.org); Gore,
Eileen (X@xx @xx dszabo@bernards.org;

10x« Denise Cafone (Xxx

Subject: MCAN] Statement OPMA OPRA

Good Afternoon Shane:

Just wanted to reach out to you to let you know that the email below, sent by the current President
of the MCANJ, is the opinion of one individual who happens to be the current President of the
Association. Unfortunately, the content of the email was created without input from the balance of
the MCANJ Executive Board, nor did the balance of the Board have the opportunity to review and/or
discuss its content prior to its release.

My personal opinion was not to take a position on the amendments as | believe our meeting of April

30™" was the foundation for moving forward in a positive manner. To express a negative position
would not be new news and would only reestablish/reinforce our prior adversarial relationship. It
goes without saying that our Association, representing Municipal Clerks, would have extreme
difficulty in supporting any OPRA legislation, but we are committed to working with the Senator in
the future to express, at a minimum, our differences.

Regards on behalf of the following MCANJ Executive Board:
Kevin Galland — 15t V.P.

Diane Pflugfelder — 29 v.p.
Kim Marie White — Secretary
Denise Szabo — Immediate Past President


mailto:xxxxxxxxx@xxxxxx.xxx
mailto:xxxxxx@xxxxxx.xxx

Joel Popkin — MCANJ Executive Director

From: Dina Zawadski [mailto:xx 1

Sent: Wednesday, June 13, 2018 5:16 PM

To: XX

Cc: Galland, Kevin; Diane Pflugfelder; @xx ;XK
2 ; Lori Buckelew (xxx )
Subject: statement

Good afternoon:

As President of MCANJ Association, we held many discussions with the Executive Board and MCANJ
representatives, MCANJ does not believe a realistic solution is feasible and does not seem that our
substantial differences can be resolved unless the amendments being proposed tomorrow address
our previous concerns. At this time we still oppose these bills. The costs and practical burden of
your legislation, discussed at length in the past are simply too much to overcome in attempting to
reach a consensus on the existing legislation.

Thank you.

Dina L. Zawadski, RMC,CMC
Township Clerk

MCANJ President

Public Information Officer
1011 Cooper St.

Deptford, NJ 08096

XXX XXX XXX (XXX XXX XXXXX. XXX

(p) 856-686-2203
(fax) 856-845-8804

e o e e o e e e e e e e o e o e e e e o e e e e e e e e e e e o e e e e e e

DISCLAIMER: Any views expressed in this message are those of the individual sender,
except where the sender specifies and with authority, states them to be the views of the County
of Passaic. This e-mail and any attachments to it may contain confidential information and
may be legally privileged.. If you are not the intended recipient, you must not review, transmit,
convert to hard copy, copy, use or disseminate this e-mail or any attachment to it. If you have
received this e-mail in error, please immediately notify the originator by return e-mail and
delete this message. Please note that if this e-mail contains a forwarded message or is a reply
to a prior message, some or all of the contents of this message or any attachments may not
have been produced by this office. Although the County of Passaic attempts to sweep e-mails
and attachments for viruses, it does not guarantee that either are virus free and accepts no
liability for any damage sustained as a result of viruses. This message is automatically
appended to each e-mail leaving the County of Passaic e-mail system.
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From: Paul Tomasko

To: X ; XX
Subject: Fwd: Memorandum on proposed OPRA and OPMA legislation
Date: Tuesday, February 6, 2018 4:02:15 PM

Attachments: 1617806] Comments to S1045-217.pdf
Comments to S1046-217.pdf

Mike and Lori,

FYI.

Are the OPMA and OPRA bills still being pushed?
Thanks,

Paul

From: Stephanie Wehmann <@.>

To: Paul Tomasko <@.>

Cc: Nancy Wehmann <@.>

Sent: Tue, Feb 6, 2018 3:14 pm

Subject: FW: Memorandum on proposed OPRA and OPMA legislation

From: John L. Shahdanian Il [mailto:@x ]
Sent: Tuesday, February 06, 2018 2:35 PM
To: Stephanie Wehmann <@xx >: Boro Clerk <@xx

Subject: Memorandum on proposed OPRA and OPMA legislation

Mayor Tomasko:

Attached please find the memoranda regarding the pending bills on OPRA/OPMA.
Regards,

John Shahdanian

JOHN L. SHAHDANIAN II

CHASAN LAMPARELLO MALLON & CAPPUZZO, PC
300 LIGHTING WAY, SUITE 200

SECAUCUS, NEW JERSEY 07094

201-809-6038

201-348-6633

X

Downioap VCarD

www.chasanlaw.com

ERCRN

Celebrating our 60th anniversary 1957-2017






From: Carl Woodward

To: Danielle Holland (¥xk ; LewisScheindlin (£
Subject: OPRA Seminar April 16, 2018

Date: Thursday, April 12, 2018 12:15:55 PM

Attachments: DOCSLIB-#651139-v1-OPRA Presentation April 2018.DOC
Danielle,

Attached please find my update on OPRA cases for 2017 and the first quarter of 2018. It should be
available for distribution to the attendees, either in hard copy or on-line, or both. | will not be using
a Powerpoint, but will refer to various decisions summarized therein.

Please contact me with any questions. Looking forward to seeing you on Monday.
Kindest regards,

Carl R. Woodward, III

Carella, Byrne, Cecchi, Olstein,
Brody & Agnello, P.A.

5 Becker Farm Road

Roseland, New Jersey 07068
Phone: (973) 994-1700

Fax: (973) 994-1744

Email: xxxxxxxxx ( @,LXXXXXXXXXXX XXX

The contents of this e-mail message are from the law firm of Carella, Byrne and any
attachments are intended solely for the addressee(s) named in this message. This
communication is intended to be and to remain confidential and may be subject to applicable
attorney/client and/or work product privileges. If you are not the intended recipient of this
message, or if this message has been addressed to you in error, please immediately alert the
sender by reply e-mail and then delete this message and its attachments. Do not deliver,
distribute or copy this message and/or any attachments and if you are not the intended
recipient, do not disclose the contents or take any action in reliance upon the information
contained in this communication or any attachments.

IRS Circular 230 disclosure:

To ensure compliance with requirements imposed by the IRS, we inform you that, unless
expressly stated otherwise, any U.S. federal tax advice contained in this communication
(including any attachments) is not intended or written to be used, and cannot be used, for the
purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting,
marketing or recommending to another party any transaction or matter addressed herein.

Disclaimer

The information contained in this communication from the sender is confidential. It is intended solely for use
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With appreciation to the New Jersey Institute of Local Government Attorneys and its Local Government Law Review



The past year plus has been particularly busy in the New Jersey Courts for cases under the Open Public Records Act and its analog, the Common Law Right of Access.  This presentation will highlight the most significant issues reviewed, with pertinent summaries of the decisions, both reported and unreported.


1. Electronic Information.


Gilleran v. Township of Bloomfield, 227 N.J. 159 (2016)

The Supreme Court held that unfettered access to the video tape footage of a governmental facility’s security system, on demand, for any or no reason, would be contrary to the legislative intent behind the security exceptions contained in N.J.S.A. 47:1A-1.1 of the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13. One exception excludes from the definition of public records “emergency or security information or procedures for any buildings or facility which, if disclosed, would jeopardize security of the building or property or persons therein.” Another exception excludes from disclosure “security measures and surveillance techniques which, if disclosed, would create a risk to the safety of persons, property, electronic data or software.” Plaintiff sought disclosure, under OPRA and the common law right of access, of video tape footage from a security camera overlooking a portion of property adjacent to the Bloomfield Town Hall. His stated interest stemmed, apparently, from his desire to view an area containing the mayor’s parking space to see who had entered the building from that space. The trial court ordered release of the video, and the Appellate Division affirmed.. The Supreme Court held that when viewed together, the two exceptions advance a discernible public policy of keeping from public scrutiny, information that, if disclosed, would jeopardize or undermine the effectiveness of such systems for public buildings and the people within them. Central to this conclusion was the concern that access to the surveillance medium itself could compromise the system by disclosing its limitations and vulnerabilities. The court went on to observe, but not specifically consider, that the common law balancing test, including a demonstration of need, would be a better vehicle for determining such requests. The Chief Justice dissented. He said that that a strict reading of OPRA does not support the interpretation given by the majority and that the majority decision effectively created an across-the-board exception from OPRA for the disclosure of security footage.



North Jersey Media Group, Inc. v. Township of Lyndhurst, 229 N.J.541 (2017)


North Jersey Media Group (NJMG) sought access to police dash cam recordings, use of force reports, investigative reports and witness statements under OPRA and the common law, related to a high speed chase and shooting of the driver that resulted in his death.  The Supreme Court ruled that the use of force report was releasable under OPRA and the dash cam video was available under the common law, but the other investigative records were not subject to disclosure at the outset of the investigation.

Attorney General Law Enforcement Directive No. 2018-1 (February 26, 2018)


Attorney General Grewal, in a directive to all law enforcement Chief Executive Officers, set forth an analysis and guidance to police departments and law enforcement agencies throughout the State regarding the handling of the public’s requests for video footage from body-worn cameras (BWCs) and patrol vehicle dashboard-mounted cameras (dash-cams) once the initial investigation of the use-of-force incident is substantially complete.  Such responses should occur within 20 days of the actual incident.  This guidance is issued in response to the North Jersey Media Group v. Tp. of Lyndhurst case which determined that OPRA did not entitle requesters to the videos, but that the common law right of access most likely would.  The guidance is limited to use of force that resulted in death or serious injury.  The Directive sets forth how the determination to release a video is to be made, i.e. on a case-by-case basis by the County Prosecutor or the Director of the Div. of Criminal Justice.  Unless there are specific and compelling reasons to delay the release, the video is to be disclosed publicly by (1) upon substantial completion of the initial investigation and (2) upon formal request by a member of the public or the media pursuant to the common law right of access.  Further, there is to be consultation with persons depicted in a recording or their families, editing to protect privacy rights.


Paff v. Galloway Township, 229 N.J. 340 (2017)

This case involved an OPRA request for the production of a “log” of emails sent by the municipal clerk and the police chief during a 2 week period.  The log required the extraction of the recipient, date and subject line of each email.  No other portion of the emails was requested.  The Clerk refused to produce the “log” because it required the creation of a new document, one that did not previously exist.  She even submitted a similar request to the GRC, which denied it for the same reason.  The trial court ruled that the log could be “created” with a few keys strokes on the computer and, therefore, would not burden the records custodian.  On appeal the Appellate Division reversed and agreed with the Clerk.  However, the Supreme Court concluded that the “log” was nothing more than the production of “information” as that term is used in the Act, and, therefore, the log had to be created and produced.  The Court acknowledged that even producing the minimal information requested could result in breach of some of the exceptions set forth in the Act, and therefore evaluation for redactions was appropriate.

Conley v. New Jersey Department of Corrections, Docket No. A-4754-14T3 (App. Div., Jan. 12, 2018)

Conley, an inmate as new Jersey State Prison in Trenton, formally requested the Department of Corrections Custodian of Records (“DOC”) to provide copies of Monthly Statistical Reports together with a Monthly Remedy Log, all as required to be prepared by the DOC pursuant to federal  and State regulations.  DOC responded that it had begun “utilizing a new database system in which the above requested reports (as provided to [appellant] in previous requests) are no longer generated or available,” arguing that DOC was not required to create any document  in order to respond to a request.  The Court concluded that the specific information requested was a “government record” as information “made, maintained or kept on file” by a government agency “in the course of its official business” or information that has been “received” by a government agency “in the course of its official business.”  It further concluded that the DOC’s argument was based solely on the manner in which DOC chose to store or maintain this public information. Thus, while government agencies are not required to conduct research in response to a vague or poorly worded request, they cannot erect barriers to deny access to government records previously available under OPRA.

Ganzweig v. Township of Lakewood, Docket No. A-4613-14T2, 2017 WL 3687522 (App. Div., Aug. 28, 2017)

The Appellate Division affirmed the trial court’s determination that Lakewood and the Ocean County Prosecutor’s Office had violated the Open Public Records Act (OPRA), N.J.S.A.47:1A-1 to -13, by withholding certain police dash cam videos and audio recordings of a stop by Lakewood police after which the driver was charged with possession of a controlled substance and related offenses. The court also ordered the release of documents involving an investigation of the officer, who was found to have falsified documents about the stop. The Appellate Division held that the police dash cam videos and audio recordings were required to be disclosed because they were made pursuant to the local police chief’s directive and, as a result, met the “required by law” exception to the criminal investigatory record exemption. The court also held that even though the documents regarding the prosecutor’s investigation of the officer were related to an ongoing investigation, the prosecutor had not specifically shown how their disclosure would be “inimical to the public interest.” The court remanded the matter for a determination as to whether the prosecutor’s office had complied with the requirements of N.J.S.A. 47:1A-3(b) when issuing a press release related to the crime.


2. Public Agency Subject to OPRA.


Verry v. Franklin Fire District No. 1, 230 N.J. 285 (2017)


The Supreme Court upheld an Appellate Division ruling that a fire district, as an instrumentality of a political subdivision created by a municipality pursuant to N.J.S.A. 40A:14-70, is subject to OPRA. A constituent volunteer fire department, on the other hand, is an instrumentality of the fire district, and, as an instrumentality of an instrumentality, is not directly subject to OPRA.  The fire district, upon receiving an OPRA request for the constitution and bylaws of the volunteer fire department, was obligated to provide access to those documents because they should have been on file or accessible to the district pursuant to its authority to supervise the volunteer fire department under N.J.S.A. 40A:14-70.1(a) or (b).


Serringer v. Choose New Jersey, Inc., Docket No. A-0208-15T1, 2017 WL 1193784 (App. Div. March 31, 2017)


Choose New Jersey, Inc., is a privately funded, non-profit corporation, founded in 2010, “to encourage and nurture economic growth throughout New Jersey, with a focus on [the State’s] urban centers.”  Plaintiff submitted an OPRA and common law right of access request for correspondence between the corporation and State representatives.  Choose New Jersey denied the request, arguing that it was not funded by the State, with no State control over any of its operations, employees or directors.  The Appellate Division affirmed the trial court’s dismissal of the action, concluding that merely because Choose New Jersey worked closely with the State did not make it a State agency subject to OPRA or the common law right of access. 

Stern v. Lakewood Volunteer Fire Department, Inc., Docket No. A-5085-14T2 (App. Div., Dec. 8, 2016)


The Appellate Division rejected the argument by several fire companies in a fire district that they were not public entities and therefore not bound by the requirements of the Open Public Records Act (OPRA), N.J.S.A.47:1A-1 to -13. The fire companies had existed independently before they were consolidated into the fire district, which is an acknowledged public entity. The fire companies exist only under the authority of the State Legislature. There was no serious argument to be made that the companies were not subservient to the district and its publicly elected board of commissioners. The court also held, however, that although the fire companies were subject to OPRA, the plaintiff was not entitled to significant attorney’s fees. There could be no enhancement to the lodestar because the issues involved were neither novel nor complex. The court in addition reduced the fees in an acknowledgment that the fire companies are not staffed in a way as to be quickly compliant with public record requests. The court also took note, as a basis for further reduction of the fees, that fire companies were restricted to acting only at the time of emergency and not for general public safety.

3. Redactions, Confidentiality, Privacy

In re New Jersey Firemen’s Association Obligation to Provide Relief Application under OPRA, 230 N.J. 258 (2017)


After the decision in Paff v. N.J. State Firemen’s Association, 431 N.J. Super.278 (App. Div. 2013)—in which the court held that the New Jersey Firemen’s Association (Association) is a public entity—a request under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, was submitted to the Association seeking the production of information about financial relief provided to a member. The Association denied the request and then sought a declaratory judgment on the issue. The Supreme Court held that relief under the Declaratory Judgment Act, N.J.S.A. 2A:16-52, is available to the records custodian only before a decision has been rendered on the release of documents. Once the release has been denied, only the requestor can seek declaratory judgment. Production of the documents was properly denied, however, under OPRA’s privacy exemption, N.J.S.A. 47:1A-1, and Burnett v. County of Bergen, 198 N.J.408 (2009).

Wolosky v. Sparta Board of Education, Docket No. A-4536-14T2 (App. Div., Jan. 13, 2017)

Wolosky asked the Sparta Board of Education to provide copies of invoices from the board's attorney for a three-month period. The board produced the documents under the Open Public Records Act (OPRA), N.J.S.A.47:1A-1 to -13, but redacted all references on the invoices to student initials. The court upheld the redactions because they were made in order to protect the students’ reasonable expectations of privacy. The court also held that Wolosky was not entitled to disclosure of this information under the common law.

Scheeler v. New Jersey Department of Education, Docket No. A-3125-14T3 (App. Div., Jan. 19, 2017)

Plaintiff filed a request under Open Public Records Act (OPRA), N.J.S.A.47:1A-1 to -13, for copies of financial disclosure statements filed by members of the Woodbine Board of Education with the New Jersey Department of Education (DOE). The DOE provided the documents but redacted the board members’ home street addresses. Both the Government Records Council (GRC) and later the Appellate Division sustained the redactions. The Appellate Division applied the balancing test set forth in Doe v. Poritz, 142 N.J. 1 (1995), emphasizing that disclosure would violate a citizen’s reasonable expectation of privacy and that nonconsensual disclosure of home addresses could lead to people harassing board members at home and, thus, have a chilling effect on the interest of individuals in running for office. Further, the court held that there was no sufficient public need for the members’ home street addresses, because the DOE had not redacted the city, state, and zip code information necessary to determine if board members met residency requirements. Deferring to the agency’s expertise, the court concluded that the GRC decision was not contrary to law, was not arbitrary, capricious or unreasonable and was supported by substantial evidence.

Smith v. Swedesboro-Woolwich School District Board of Education, Docket No. A-0840-15T4 (App. Div. March 6, 2017)


Plaintiff sought minutes of a closed session meeting of the board of education at which continuation of the superintendent’s contract was discussed. Aspects of the minutes were redacted under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, as exempt from disclosure as a matter of the privacy of personnel, and also under the attorney-client and advisory, consultative, deliberative privileges. Plaintiff challenged the redactions, and the court agreed that the redactions were appropriate.

Paff v. Bergen County, Docket No. A-1839-14T1 (App. Div. March 13, 2017)

Paff requested a log of internal affairs complaints filed against Bergen County Corrections officers under both the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, and the common law right of access. The County Sheriff’s officers released records in a redacted form, excluding the names of the complainants and individual officers subject to complaints. Paff challenged the redactions, and the county asserted that the redacted information was exempt from disclosure as confidential, in compliance with the Attorney General's Internal Affairs Policies and Procedures (the Guidelines), adopted by the Bergen County Sheriff's Office. The court held that the Guidelines were adopted pursuant to a statutory mandate and that officers must comply with them. Thus, Paff was not entitled to receive the names of the complainants and officers subject to complaints. Although the county officers had inadvertently neglected to explain the basis of their redactions as required by OPRA, the court rejected Paff’s demand for attorney’s fees, saying that there was no “unjustifiable denial of access,” and that “[f]ees are awarded when the records response is ignored, trammeling OPRA’s objective of a transparent government.” Applying the six-part balancing test of Loigman v. Kimmelman, 102 N.J. 98, (1986), the court also found that Paff was not entitled to the records under the common law.

Wolosky v. Somerset County, Docket No. A-1024-15T4 (App. Div., March 30, 2017)

Plaintiff sought copies of records requests made by citizens under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13. The county provided the documents, but redacted the requestors’ phone numbers, street addresses and email addresses from the documents it produced.  The Appellate Division upheld the Law Division’s decision sustaining the county’s redactions, finding that a requestor for public records did not relinquish its right to privacy in the phone numbers and addresses.  The Court also ruled that plaintiff had failed to sustain his claim to the unredacted information under the common law right of access.



Wolosky v. Borough of Washington (Unpub. Nov. 17, 2017)


https://scholar.google.com/scholar_case?case=18195300445363262477

In response to a request under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, for the 2015 year-end payroll record for the municipal clerk, the Borough of Washington provided the requested document but redacted the deductions for pension contributions, pension loan payments, and health insurance payments. The court upheld the redactions as personnel or pension records exempt from disclosure under N.J.S.A. 47:1A-10. The court determined that these three items are not a required part of an employee’s payroll record pursuant to the New Jersey Department of Labor and Workforce Development’s definition of the term in N.J.A.C. 12:16-2.1(a), and therefore, were not subject to disclosure under OPRA.

Coombs v. Borough of Westwood (Docket No. BER-L-447-18, Law Div. Mar. 13, 2018)

Complainant requested payroll records for all employees of Westwood for 2017, including the records for all minor, temporary employees of the Borough.  All payroll records were produced, including those of the 47 minor employees, whose names were redacted due to their age and “to maintain of their reasonable expectation of privacy”.  A revised list was subsequently produced that included the names of all minors who were now over 18, but provided only the initials of the remaining 13 who were under 18.  The municipality relied on Exemption #24 in the Handbook for Records Custodians and the practice followed when redacting information for minors in such instances as police reports.  The Court, distinguishing various cases protecting the identity of minors in school and recreational situations, concluded that there was no expectation of privacy, that OPRA mandated release of the names of the minors as government records and ordered release of the minors full names.

4. Confidentiality Provisions in Settlement Agreement.


New Jersey Intergovernmental Insurance Fund v. Selecky, Docket No. A-1292-15T1 (App. Div., July 11, 2017)

The New Jersey Intergovernmental Insurance Fund (NJJIF) sought liquidated damages against Selecky for violation of the confidentiality provisions of a settlement agreement between Selecky and the NJJIF.  A third-party blogger had obtained a copy of the settlement agreement through the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, and published it.  Selecky then made comments to the Star Ledger newspaper about a municipal court action that had been dismissed on appeal and that formed the basis for her malicious prosecution action, which was the subject of the settlement and the confidentiality agreement.  The court noted that “parties [to an] agreement cannot override the public’s right of access under OPRA. . ., but they will still be bound to keep information confidential pursuant to a negotiated agreement, even if that information is later disclosed under OPRA.”  However, the court found that on its face, the settlement agreement applied only to the malicious prosecution action, and that Selecky was free to comment on the underlying municipal court matter without breaching the confidentiality agreement.


Scheeler v. Galloway, (Unpub. App. Div. Nov. 15, 2017)

https://scholar.google.com/scholar_case?case=11962160494889841604

Galloway Township denied access to a settlement agreement requested under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13. Prior to the OPRA request, all terms of the         settlement had been agreed to by the attorneys and there were no further negotiations after the   request; stipulations of dismissal had been executed and exchanged; the township’s records       contained a release executed by the plaintiff; and Galloway had issued checks pursuant to the    terms of the agreement. The Government Records Council (GRC) had dismissed the requestor’scomplaint on the grounds that the settlement agreement was unsigned and therefore was not final. The Appellate Division reversed the GRC’s decision as not supported by substantial credible evidence. The court further held that even though Galloway had not executed the release, the release nevertheless constituted an enforceable contract. Galloway therefore violated OPRA by not providing the requestor immediate access to the signed release, as required by N.J.S.A. 47:1A-5(e), but, instead waited seven days to produce it.

5. Criminal Investigatory Records; Vaughn Index

Paff v. New Jersey State Police, Docket No. A-2877-15T2 (App. Div., Aug. 7, 2017)


Paff filed a request under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, for State Police investigative records about an alleged sexual misconduct investigation of a county sheriff, which request was denied.  In his complaint, Paff requested access to the documents only under the common law right to know, or, in the alternative, a “Vaughn Index” of the withheld documents.  The Appellate Division upheld the denial of access under the common law because plaintiff’s general interest in a matter that might involve a public official did not outweigh the confidentiality of a criminal investigation, protection of witnesses, or the privacy interests of the sheriff or others involved.  Moreover, there was no requirement to provide a Vaughn Index, because the index itself could create the same issues.  The court distinguished this request from one for production of dash-cam videos.  Note: compare to the dash-cam cases cited above.


6. Draft Appraisal Report; Deliberative Process and Attorney Work Product Privileges

Bay Head Mantoloking Land Co. v. Konopada, Docket No. A-4347-15T1 (App. Div., Aug. 14., 2017)


In the context of the DEP-sponsored dune enrichment project following Hurricane Sandy, the Appellate Division upheld the denial of a request under Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, and the common law for draft appraisals of properties for which bona fide negotiations and condemnation proceedings had not yet begun.  Both the attorney work product privilege and the deliberative process privilege were valid reasons for the denial.  The court distinguished Trachtenberg v. Township of West Orange,  416 N.J. Super. 354 (App. Div. 2010), in which the court held that after two years of debate without a decision as to whether to proceed with the acquisition, the privileges no longer applied because the governing body had not engaged in negotiations and was unlikely to do so in the near future.  Here, because a vast majority of the needed easements had already been voluntarily conveyed and the DEP was involved, it appeared likely that negotiations for the remaining easements would proceed imminently.


Paff v. Cape May County Prosecutor’s Office, Docket No. A-4604-14T1 (App. Div., Nov. 17, 2016)


John Paff filed a demand for documents, under both the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, and the common law right of access to public records, from the Cape May County Prosecutor’s Office.  The request sought correspondence from the prosecutor to the Borough of Wildwood Crest about certain police officers.  The trial court determined that the documents were exempt from release under OPRA, because they involved inter-agency advisory, consulting or deliberating materials, criminal investigatory records and records generated on behalf of a public employee concerning a grievance by or against an employee. However, the court determined the records should be released pursuant to the common law right to know, and the prosecutor appealed.  On appeal, the prosecutor did not dispute that the letters were public documents or that Paff had the requisite standing to make the request, so the App. Div. reviewed only whether Paff’s right to the documents outweighed the prosecutor’s interest in preventing disclosure.  The Appellate Division remanded the matter to the trial court to supplement and clarify its findings on the various factors to be considered by Loigman v. Kimmelman, 102 N.J. 98 (1986), with both parties then having the right to submit supplemental briefs before a final determination.


L.R., Etc. v. Camden City Public School District / L.R., Etc. v. Parsippany-Troy Hills Township Public School District, et al. / The Innisfree Foundation v. Hillsborough township Board of Education / The Innisfree Foundation v. Cherry Hill Board of Education, ___N.J. Super.___ (App. Div., Oct. 17, 2017)

The App. Div. consolidated these four related appeals in which the various plaintiffs sought to obtain from the defendant school districts copies of settlement agreements and records dealing with the provision of special services to other qualified children.  The plaintiffs included a nonprofit advocacy organization for disabled children and the mother of a disabled student in the Camden Schools.  The respective school districts refused to provide the requested documents citing statutory and regulatory provisions that protect the privacy of school students.  The App. Div. determined that the plaintiffs were entitled to the documents, although in redacted form so that the identity of the students remained confidential.  On remand the App. Div. directed that the documents could only be disclosed to the advocacy groups, as redacted, if (1) the requester was a “bona fide researcher” within the intended scope of N.J.A.C. 6A:32-7.5(e)(16) or (2) could obtain a court order authorizing such access under N.J.A.C. 6A:32-7.5(e)(15); and further provided that such records shall not be turned over until the districts shall have provided reasonable notice to  the affected student’s parents or guardians.  As to the Camden case, the App. Div. remanded for further proceedings with respect to the documents sought, but affirmed the trial court’s grant of access concerning records that exclusively mentioned the requestor’ s child.  The App. Div. stayed its decision to allow the parties to appeal to the Supreme Court.

7. Confidentiality of Mental Health Records

Spillane v. N.J. State Parole Board (Unpub. App. Div. Sept. 21, 2017)

https://scholar.google.com/scholar_case?case=7370146177586053719

Under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, a requestor sought access to his own mental health evaluation report submitted to the parole board. The Appellate


Division upheld a decision of the Government Records Council (GRC) based on Executive Order No. 26, which excludes mental health records as a class of public records subject to disclosure. Additionally, N.J.A.C. 10A:71-2.2 allows for non-disclosure of records retained by the State Parole Board. The court concluded that the GRC properly relied on both the statute and the regulation. The court found no reason to make an exception where the requestor is asking for a record pertaining specifically to himself, because OPRA regulates the right of the public and citizens in general, not of particular individuals. If the public or citizens in general are not entitled to the record under OPRA, then the requestor is not entitled to it. The court expressed no opinion about the requestor’s ability to access the record through Parole Board procedures or by other means in litigation.

8. Overbroad, Excessive or Abusive Requests

Serringer v. Office of the Governor of the State of New Jersey, Docket No. A-0837-15T2 (App. Div., June 16. 2017)

Serringer submitted a request under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, to the Office of the Governor for all correspondence between that office and Choose New Jersey, Inc. between January 1, 2015 and April 24, 2015.  The request did not include any specific subject matter.  The Appellate Division affirmed the trial court’s ruling that the request was overbroad and invalid.  The absence of a subject matter meant that the office would have to conduct a search of all files of current and past employees of the office to find those addressed to, or received from, Choose New Jersey, Inc.  This would be unduly burdensome.

Gordon v. City of Orange Custodian of Records, Docket No. A-4869-13T2, A-1272-14T1 (App. Div., June 23, 2017)


The Appellate Division reversed a decision of the Government Records Council (GRC) and held that the custodian of records had acted “knowingly and willfully” when it denied a request under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13.  The request sought records of disability insurance payments received and sick days accumulated by the City Clerk within a specified time period.  The custodian claimed that the records “involve[d] issues regarding ongoing litigation,” even though there was no pending litigation.  The request was characterized as overbroad, but the GRC found that it was not and issued an interim order requiring the release.  The matter was remanded for the imposition of appropriate penalties. 


Township of Teaneck v. Jones, Docket No. BER-C-14-17 (Ch. Div., Contillo, P.J. Mar. 9, 2017)


In response to an avalanche of requests initiated by a single individual (380 filed in a two-month period) under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, the Township of Teaneck and its records custodian sought a preliminary injunction enjoining the requestor from making any further records requests without leave of the court.  Judge Contillo found that the “accumulated volume of the requests is the size and heft of a phone book,” and noted the assertion that the Custodian and staff would “have to expend at least 1,250 hours, not including legal review of redactions.”  Nonetheless, the court found “no well-settled legal right of a custodian to be affirmatively excused from responding to OPRA requests considered burdensomely voluminous.” The court also held that OPRA requests, no matter how overwhelming, cause no immediate and irreparable harm.  The court acknowledged that although a custodian could deny a particular request on the grounds of disruption of operations, or could impose a reasonable special service charge to be prepaid by the requestor, there was a possibility that the municipality would be subjected to attorney’s fees if such actions were later deemed to be improper.  However, the possibility of attorney’s fees was not irreparable harm.  The court noted that if a requestor engages in harassing conduct, relief may be available under civil law or the criminal code.  Despite its denial of an injunction in this case, the court noted the potential for a change in the rights of custodians to seek declaratory and injunctive relief because certification has been granted in IMO New Jersey Firemen’s Association Obligation to Provide Relief Under Open Public Records Act, 443 N.J. Super. 238 (App. Div.), certif. granted 224 N.J. 528 (2016).


Carter v. Franklin Fire District No. 2, (Unpub. App. Div. Nov. 20, 2017) https://scholar.google.com/scholar_case?case=7467646235118570918

Franklin Fire District No. 2 received a request under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, seeking all purchase orders, vouchers, and warrants, including invoices/attachments for each record, about financial software used by the district to process its monetary disbursements (including any reasonably construed variation thereof). The district did not respond at all. The Government Records Council presumed this to be a denial. However, the council, affirmed by the Appellate Division, held that the denial was appropriate because the request failed to include such things as date ranges, a clear subject matter, and recognizable parties. Such a blanket request for access to records over an unlimited period of time without specific identifiers was improper. The GRC entered an interim order directing the custodian to respond to the requestor’s complaint with a statement of information (which the district also ignored), but that, alone, did not make the requestor a “prevailing party” entitled to counsel fees.

Wronko v. Township of Jackson (Unpub. App. Div. Dec. 12, 2017)


https://scholar.google.com/scholar_case?case=4192168443388607191

Under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, a requestor sought all attorney invoices submitted to Jackson Township during a one-year period and all settlement agreements that Jackson had entered into during a five-year period. The trial court ruled that the request had been properly denied because it was not specific enough and would require the production of a large number of documents. The Appellate Division concluded that the request was sufficiently specific to satisfy OPRA’s requirements and, accordingly, reversed.


9. Non-Existent Record

Williams v. Passaic County Prosecutor’s Office, Docket No. A-5116-14T3 (App. Div. Feb. 23, 2017)

Under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, the Passaic County Prosecutor’s Office was not obligated to produce a transcript of a 911 call.  Appellant had filed a denial of access complaint with the GRC, which rejected the action based on the absence of a transcript of the 911 call. The App. Div. affirmed, holding that the requestor was entitled to the actual recording, if accessible, but could not force the public agency to produce a transcript that was not in existence at the time of request.

10. Access To Third-Party OPRA Requests


Scheeler v. Office of the Governor, 448 N.J. Super. 333 (App. Div. 2017)


Requests under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, are themselves public records subject to disclosure under OPRA.  The requestor sought copies of OPRA requests submitted to the Governor’s Office and other State agencies about Bridgegate.  The Appellate Division found that OPRA requests are themselves government records because they are received and maintained by public entities and because there is no statutory or regulatory exemption for them.  The court ruled that broad language to the contrary in Gannett NJ Partners, LP v. County of Middlesex, 379 N.J. Super. 205 (App. Div. 2005), was misplaced because the language in that opinion was merely dicta and that case never directly addressed the issue before the court here. 

11. Willful Violations


North Jersey Media Group, Inc. v. State, Office of the Governor, 451 N.J. Super. 282 (App. Div. 2017)


The Appellate Division held that a trial court has the statutory authority to impose civil penalties for a willful violation of the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13.  The court further held that the trial court erred in denying a request for relief in aid of litigants’ rights.  Over the course of a number of months, North Jersey Media Group, Inc. (Media), publisher of the Bergen Record, filed a number of requests under OPRA and the common law, for records concerning the so-called Bridgegate matter.  The failure of the Office of the Governor to produce any records resulted in various complaints seeking turnover of the records, legal fees and other penalties.  In remanding the matter to the trial court, the Appellate Division found that the Governor’s Office had violated a prior court order by failing to provide a certification by someone with personal knowledge about the search for documents and the trial court was therefore obligated to grant Media’s motion for relief in aid of litigants’ rights under Rule 1:10-3.  Further, the court determined that pursuant to N.J.S.A. 47:1A-11, the trial court has the same authority as the Government Records Council to impose civil penalties when, under the totality of the circumstances presented, there is a knowing and willful violation of OPRA and an unreasonable denial of access to public records.  

Johnson v. Borough of Oceanport, Docket No. A-3165-T1 (App. Div., Oct. 27, 2016)


The Appellate Division affirmed the denial by Government Records Council (GRC) of Sharkey’s request for reconsideration of a 2009 decision that Sharkey had knowingly and willfully violated the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, and an order that he pay a civil penalty. The basis for the reconsideration request was a 2011 GRC decision holding that Sharkey had not willfully violated OPRA in connection with other records requests filed after the ones adjudicated in 2009. The court agreed with the GRC that Sharkey filed the request grossly out of time—more than two years after receiving the decision in the 2011 case. It further noted that the 2011 decision was based on facts different from the 2009 decision.



Carter v. Franklin Fire Dist. No. 1 (Unpub. App. Div. Nov. 20, 2017)


https://scholar.google.com/scholar_case?case=6442210597803193605

Franklin Fire District No. 1 received a request under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, from the same requestor as in Carter v. Franklin Fire Distr. No. 2, supra, for all annual financial disclosure statements filed by its commissioners from 2000 to 2011. The district, through its attorney, denied the request, explaining that the documents requested were not maintained by the district but were instead available through the Franklin Township municipal clerk’s office. Carter then requested the documents from the clerk and they were duly received. Even though a later email revealed that the documents for one of the years in question were actually in possession of the district, the Government Records Council concluded that the fire district’s custodian had not knowingly and willfully violated OPRA and that her mistake in denying the OPRA request was merely negligent. The Appellate Division affirmed. By forwarding the documents to counsel for response, the custodian rebutted any contention by the requestor of a knowing and willful attempt to shroud possible wrongdoing from the public’s view or to deny access to government records. Moreover, the requestor was never denied the documents because he obtained them from the municipal clerk.


12. Mootness


Stop & Shop Supermarket Co., LLC v. Bergen County Planning Board, 450 N.J. Super. 286 App. Div. 2017)


Stop & Shop filed a request with Bergen County under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, for documents in connection with a County Planning Board proceeding to which it was a competitor-objector.  It received the documents, but shortly thereafter filed a declaratory judgment action seeking the documents and to argue that a delay in the production of documents deprived it of a fair hearing and due process in its appeal of the planning board action to the Board of Freeholders.  The court determined that any action on the OPRA request was moot because plaintiff had already received the documents, and a declaratory judgment action was not appropriate because there was no case or controversy.  No legal fees under OPRA were due because plaintiff had received the documents before beginning suit and, therefore, it was neither a prevailing party nor a catalyst.  In 38 Local Government Law Review 37 (January 2015) we summarized the Law Division opinion in this case.  The Appellate Division affirmed in a published decision.  The published opinion omitted discussion of facts and conclusions in a related case between the same parties that was appealed separately.  The unpublished decision of the Appellate Division can be found at https://scholar.google.com/scholar_case? case=3332883790304370105.

13. Attorneys Fees.

Grieco v. Borough of Haddon Heights, 449 N.J. Super. 513 (Law Div. 2015)

Haddon Heights responded to a request under the Open Public Records Act (OPRA) by inadvertently sending responsive documents from 2015 but not also from 2014 as requested.  Without further communication to the borough, the requestor filed suit, but within a few days thereafter, the remaining documents were voluntarily supplied by the borough.  The requestor’s application for attorney’s fees was denied.  The court found that the requestor had a statutory obligation to cooperate with the municipality in resolving disputes and therefore had an obligation to advise the municipality of the missing documents before filing suit.  The requestor was not the catalyst for the production of the additional documents and therefore was not a “prevailing party” within the meaning of N.J.S.A. 47:1A-6.  The case was decided in 2015, but approved for publication in 2017. 


D.F. v. Collingswood Bd. of Ed., Docket No. A-5311-14T2 (App. Div., Nov. 10, 2016)


The Appellate Division dismissed an appeal without prejudice because the order on appeal was not a final judgment.  The trial court order was issued in a case brought under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, after an in camera review of bills submitted by the attorney for the Collingswood Board of Education.  Citing attorney-client privilege, the board had redacted the bills to delete the names of the persons with whom the attorney had spoken or corresponded.  The trial court reasoned that “learning with whom an attorney is speaking is just as important and in some cases even more important than learning what an attorney is researching.” 


Collingswood Bd. Ed. v. McLoughlin, Docket No. A-2475-14T1 (App. Div., Oct. 21. 2016)

The Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, does not permit a public entity to file a declaratory judgment action against requestors in lieu of providing a prompt response to the request. A reporter and editor were denied summary judgment dismissing a declaratory judgment action by the Collingswood Board of Education, but were granted access to the requested records and awarded attorney’s fees. The Appellate Division reversed the denial of the summary judgment. It remanded the matter to the trial court for a determination as to whether the fee award should be adjusted to account for work unnecessarily expended by the requestors in litigating the declaratory judgment action.  But see: In re New Jersey Firemen’s Association Obligation to Provide Relief Application under OPRA, 230 N.J. 258 (2017).

Kennedy v. Montclair Ctr. Corp. Bus. Improvement Distr. (Unpub. App. Div. Nov. 27, 2017) https://scholar.google.com/scholar_case?case=18167079902621126090

The Appellate Division held that a requestor pursuing a declaratory judgment under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, is not entitled to attorney’s fees for legal work performed after receipt of the requested records. Plaintiff filed suit after the Montclair Business Improvement District denied him access to its records on the basis that it was not a public agency subject to OPRA. Shortly thereafter, however, the district provided the requested records to the plaintiff at the copying rate that plaintiff demanded, but continued to maintain that it was not a public agency. Plaintiff persisted in the litigation, and the Appellate Division ultimately declared that defendant was a public agency subject to OPRA. On remand, the trial court found that the plaintiff was not entitled to an award of fees under N.J.S.A. 47:1A-6 for work performed after receipt of the requested records. The Appellate Division relied on the plain language of the section, the policies embodied in OPRA and prior judicial decisions to find that fees may only be awarded only to “requestors” in denial of access cases. Extending the requirement of counsel fees to those who are granted access but persist in seeking declaratory judgment that the entity is a public agency would contravene to the goals of a cooperative process and swift public access.
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by the recipient and others authorized to receive it. If you are not the recipient, you are hereby notified that
any disclosure, copying, distribution or taking action in relation of the contents of this information is strictly
prohibited and may be unlawful.

This email has been scanned for viruses and malware, and may have been automatically archived by
Mimecast Ltd, an innovator in Software as a Service (SaaS) for business. Providing a safer and more
useful place for your human generated data. Specializing in; Security, archiving and compliance. To find out
more Click Here.


http://www.mimecast.com/products/

From: XX

To: X

Subject: Personal Email under OPRA

Date: Thursday, April 12, 2018 9:56:19 AM
Attachments: Gettler v Wantage - OPRA Email Accounts.pdf

DAndrea v NJ Civil Service - GRC Decision.pdf

Paul,

Attached to this email please find two pdf documents. The first is William Gettler v. Twp. of
Wantage, a decision from the GRC. This case reviews the issue of redacting personal emails from an
OPRA request. The GRC analyzes disclosure using the Burnett factors and likens personal email
addresses to unlisted phone numbers, thus making it proper to redact such information.

The second pdf attached is the GRC'’s final decision in James D’Andrea v. NJ Civil Service
Commission. This case upheld the Gettler ruling and reiterated that personal email addresses should
be redacted from OPRA requests.

If you have any questions or if there is anything else | can assist with, please let me know.

Regards,
Frank

Frank Marshall, Esq., Staff Attorney

New Jersey State League of Municipalities
609-695-3481 extn 137

222 West State St.

Trenton, NJ 08608

This email is not confidential communication and is read by others.

Visit NJ Municipalities’ digital bookshelf at njmmagazine.org.

Follow us

Like us on Facebook at facebook.com/njleague
Follow us on Twitter @nj league

Linkedin: linkedin.com/company/new-jersey-league-of-municipalities
YouTube: http://bit.ly/1P7GsVR

The NJLM is subject to Open Public Records Act. Any email sent or received by the League may be subject to a records
request.
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2013 WL 2480712 (N.J. Adm.)
Office of Administrative Law
State of New Jersey

WILLIAM GETTLER, Petitioner,
V.
TOWNSHIP OF WANTAGE (SUSSEX), Respondent.

Government Records Council
OAL DKT. NO. GRC 06728-12
AGENCY DKT. NO. 2009-73 & 2009-74
Record Closed: February 27, 2013
Decided: May 28, 2013

INITIAL DECISION

Walter M. Luers, Esq., for the petitioner (Law Offices of Walter M. Luers, attorneys
Richard A. Stein, Esq., for the respondent (Laddy, Clark & Ryan, attorneys)

BEFORE LELAND S. McGEE, ALJ:

STATEMENT OF THE CASE

*1 Under the Open Public Records Act (OPRA), on January 21, 2009, William Gettler (petitioner) requested copies
of correspondence sent or received by any official and/or any employee of the Township of Wantage (Township) from
December 1, 2008, to January 22, 2009, that relates to the New Jersey Department of Community Affairs' (DCA) Report:
“Fiscal Aspects of Consolidating Sussex Borough and Wantage Township” dated November 2008 or that relates to
the Complainant. On January 26, 2009, the custodian of records (custodian) responded that the request is vague as to
the types of records being requested and, as such, does not meet the requirements of a valid OPRA request for specific
government records. The custodian further stated that, although the request is overly broad, he has chosen to provide
access to all records located within the time frame and pertaining to key words provided by the complainant. Private e-
mail addresses were redacted in the records provided.

Under OPRA, on February 6, 2009, petitioner requested copies of all communications (electronic or paper and including
any attachments) between Parker Space, mayor (mayor); Clara Nuss, deputy mayor (Nuss); Bill DeBoer, committeeman
(DeBoer); the custodian; and/or Michelle La Starza, chief financial officer (La Starza), regarding the budget, proposed
budget, or proposed bonds between the dates of January 21, 2009, and February 6, 2009. On February 9, 2009, the
custodian responded that access to a number of the records requested was being granted with redactions because portions
of the responsive records are ACD material not subject to disclosure pursuant to OPRA. Further, the custodian denied
access to sixteen specified email correspondences in whole because he determined that the records constitute ACD
material not subject to disclosure pursuant to OPRA. In addition, private e-mail addresses were redacted in the records
provided.

On February 26, 2009, petitioner filed two Complaints with the Government Records Council (GRC). In transmitting
the matters to the OAL, the GRC asked that a determination be made as to whether the personal e-mail addresses
of government officials are subject to disclosure under OPRA. The GRC further requests that the OAL “combine
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compliance with the GRC's Interim Order with compliance with the Initial Decision, if any.” The GRC also asked for
a determination as to whether the custodian knowingly and willfully violated OPRA and unreasonably denied access
under the totality of the circumstances. Finally, if the custodian is found to have knowingly and willfully violated OPRA,
and unreasonably denied access under the totality of the circumstances, a civil penalty may be assessed in accordance
with N.J.S.A. 47:1A-11(a), and appropriate proceedings may be initiated against a custodian against whom a penalty
has been imposed. While the GRC did not specifically request a determination as to whether a civil penalty should be
imposed or whether appropriate disciplinary proceedings should be initiated if a penalty is imposed, the GRC noted that
due process requires a fact-finding hearing before the penalty may be assessed. This matter was referred to the OAL to
conduct such a fact-finding hearing—presumably so that the GRC may determine if a penalty should be assessed and
disciplinary proceedings initiated against the custodian.

PROCEDURAL HISTORY

*2 On February 26, 2009, petitioner filed two Denial of Access Complaints with the GRC, which contained, among
other things, Government Records Request Forms dated January 21, 2009, and February 6, 2009, respectively. On
August 24, 2010, and January 31, 2012, respectively, the GRC issued Interim Orders, stating, among other things, that it
was unable to determine certain facts related to the OPR A requests. The matters were transmitted jointly by the GRC to
the Office of Administrative Law (OAL), pursuant to N.J.S.A. 47:1A-7(e), as a single contested matter. A hearing was
held on January 29, 2013. Final submissions were due on February 26, 2013, at which time the record closed. An Order
of Extension was issued on April 12, 2013, extending the time for filing the Initial Decision until May 28, 2013.

FINIDINGS OF FACT

The following facts are not in dispute and I FIND them to be FACTS of this case.

Under the Open Public Records Act (OPRA), on January 21, 2009, William Gettler (petitioner) requested copies of
correspondence sent or received by any official and/or any employee of the Township of Wantage (Township) from
December 1, 2008, to January 22, 2009, that relates to the New Jersey Department of Community Affairs' (DCA) Report:
“Fiscal Aspects of Consolidating Sussex Borough and Wantage Township” dated November 2008, or that relates to
the complainant.

On January 26, 2009, the custodian of records (custodian) responded that the request is vague as to the types of records
being requested and, as such, does not meet the requirements of a valid OPRA request for specific government records.
The custodian further stated that, although the request is overly broad, he has chosen to provide access to all records
located within the time frame and pertaining to key words provided by the complainant. Private e-mail addresses were
redacted in the records provided.

Under OPRA, on February 6, 2009, Petitioner requested copies of all communications (electronic or paper and including
any attachments) between Parker Space, mayor (mayor); Clara Nuss, deputy mayor (Nuss); Bill DeBoer, committeeman
(DeBoer); the custodian; and/or Michelle La Starza, chief financial officer (La Starza), regarding the budget, proposed
budget or proposed bonds between the dates of January 21, 2009, and February 6, 2009.

On February 9, 2009, the custodian responded that access to a number of the records requested was being granted with
redactions because portions of the responsive records are ACD material not subject to disclosure pursuant to OPRA.
Further, the custodian denied access to sixteen specified email correspondences in whole because he determined that
the records constitute ACD material not subject to disclosure pursuant to OPRA. In addition, some “private” e-mail
addresses were redacted in the records provided although the names of the recipients were not.

Summary of Testimony !
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William Gettler

*3 William Gettler is the petitioner in this proceeding. He testified that the custodian of records did not redact the email
address of every Wantage Township Committee (Committee) person every time that it appeared in the OPRA response.

(T119:1-6; T119:20 to T1 20:4; T1 28:15-23; T1 28:15to T1 29:17.) There were also Commission 2 members whose email
addresses were not redacted in the OPRA response. (T1 23:11 to T1 24:20; T1 26:15-24.)

Petitioner testified that Wantage Township assigned official Township email addresses to each Committee member. (T1
29:18-25.) The members receive communication about Township business at their personal email addresses because they
get the correspondences immediately; in some instances, on their cell phones. (T1 30:1-12.) Petitioner referred to some
email addresses as “personal business” email addresses because people such as Committee members Space and DeBoer,
used the respective company email addresses to receive personal information. (T1 33:12 to T1 34:12.)

Petitioner testified that the Township business that was the subject of the OPR A requests was the Township's budget and
municipal consolidation. (T1 30:13 to T1 31:14.) Petitioner wanted the email addresses because, in some of the emails
that were sent, there were only email addresses in the “from” and “to” sections of the emails. As such, anyone reading
the email would not know who sent it or to whom it was sent. He felt that information was important. (T1 32:3-11.)

James Doherty

James Doherty (Doherty) is the municipal clerk and municipal administrator and has been so since May 2000. (T1
54:14-16.) In that capacity he accepts OPRA requests, reviews them for appropriateness and validity under the law and
then provides responses. (T1 36:12-24.)

Doherty testified that he redacted email addresses in the responses to petitioner's OPRA requests that were known to
him to be personal private email addresses, or which he believed were personal private email addresses. (T1 38:1-8;
T1 42:15-23.) He concluded that the email address was a personal private email address if it had an address such as
“hotmail.com” or “yahoo.com” or “one of the familiar common free email programs available.” (T1 38:9-16.) He
concluded that if the email address was known to him to be “in the public domain such as a business email address that
is on a business card or is on a website,” then he assumed that it was not a personal private email address. (T1 38:16-24.)

At the time that Doherty responded to the OPRA requests, he knew that Committeeman Space had a business called
Space Farm Zoo and Museum and his personal private email address was in the public domain. (T1 56:18 to T1 57:4.)
He stated that Committeeman DeBoer was a used-car salesman and used his personal private email address for business
purposes. (T1 57:5-18.) With respect to Committeewoman Nuss, Doherty testified that he had spoken with her at or
about the time that she took office regarding her email address. Committeewoman Nuss told him that she preferred
that her email address not be made public. As such, he redacted her personal email address in the OPRA responses.
Sometime after providing the responses he discovered that she was using that email address for business purposes and
that members of the public contacted her directly at that email address. T1 58:1-21 Finally, Doherty testified that “all
governing body members inform me not to use their personal email addresses, as disclosing them to the public, but the
email addresses I was using for Mr. DeBoer and Mr. Space were not their personal email addresses, they were business
email addresses.” They never said that they wanted the email addresses to remain confidential. (T1 61:8-16.)

*4 Doherty testified that the only inquiry that he made with any individuals regarding the disclosure of email addresses
in the first OPRA request response was what he did
with every elected official of the Wantage Township Committee that starts their term in which I inquire, '[d]o you wish
your personal private email address to be utilized on public records or not?' and that would determine whether or not,
from that point forward, I release those email addresses. If they had indicated to me at that time, 'Yes, it's fine with me
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to use my personal private email address as a business email address,' then I would not have redacted it. Other than that,
no I did not make inquiries into any of the others.

[T139:1-16.]

He made no additional inquiry for his response to the second OPRA request. (T1 42:15 to T1 43:12.)

Doherty stated that as of January 26, 2009, the date that he responded to petitioner's first OPRA request, it was the

Township's practice to communicate with Committee members 3 via their personal email addresses even though they had
official Township email addresses. (T140:11-25.) When he communicated with committee members in the normal course
of business via email, Doherty selected a “group” such as “governing body.” By typing in that group name, the email
addresses of all of the members would automatically be included as recipients of the email. The group name included
both the official email addresses of the members and their personal email addresses. (T1 41:9-25.)

Doherty testified that, prior to petitioner's OPRA requests, he had received legal advice as to whether personal private
email addresses should be disclosed. He sought that advice from the municipal attorney who advised against disclosure,
and relied upon that advice when responding to petitioner's OPRA requests. (T1 50:3-25.) The reason for concern about
disclosing these email addresses is the

harvesting of personal private email address for use by others that may lead to identity fraud, that may lead to nuisance
emails that may lead to invasions of privacy, that the person who provided the personal private email address to the
government agency had never intended to happen at the time that they were providing the email address.

[T152:3-12]

Doherty testified that at the time that he provided the response to the OPRA requests, he did not provide an index. It
was not his normal practice to provide an index until “recent years” when the Government Records Counsel devised a
Custodian's Handbook. The Handbook “recommends” that an index be prepared when a complaint or an objection has
been filed regarding an OPRA request. (T1 62:14 to T1 63:7.)

LEGAL ANALYSIS AND CONCLUSIONS OF LAW

OPRA is contained in N.J.S.A. 47:1A-1 to 18. As the Legislature declared in the first section of the act, the public policy
in New Jersey is that government records shall be readily accessible for inspection, copying or examination, with certain
exceptions for the protection of the public. N.J.S.A. 47:1A-1. In other words, “OPRA calls for the prompt disclosure of
government records.” Mason v. Hoboken, 196 N.J. 51, 65 (2007).

*5 Toward this end, custodians of government records must grant access to them or deny a request for them as soon
as possible but no later than seven business days after receiving the request, provided that the records are available and
not in storage or archived. N.J.S.A. 47:1A-5(1). Failure to respond shall be deemed a denial. Ibid. If the records are in
storage or archived, then the custodian must advise, within those seven days, when they will be made available. Ibid.
Failure to make them available by that time shall also be deemed a denial. Ibid. Consequently, a person who is denied
access may file a complaint with the GRC. N.J.S.A. 47:1A-6.

A custodian who is found to have knowingly and willfully violated the act, and is found to have unreasonably denied
access under the totality of the circumstances, shall be subject to a civil penalty. N.J.S.A. 47:1A-11. A knowing and
willful violation, however, requires actual knowledge that the actions were wrongful. Bart v. City of Paterson Hous.
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Auth., 403 N.J. Super. 609, 619 (App. Div. 2008) (citing Fielder v. Stinak, 141 N.J. 101, 124 (1995); Berg v. Reaction
Motors Div., 37 N.J. 396, 414 (1962).

Discussion

I. The Personal Email Addresses Should Not Be Disclosed Because OPRA's Dual Aims of Public Access and Protection of
Personal Information Weigh in Favor of Redacting Those Email Addresses

The Open Public Records Act (OPRA) provides that “government records shall be readily accessible for inspection,
copying, or examination by the citizens of this State, with certain exceptions, for protection of the public interest [.]”
N.J.S.A. 47:1A-1. However, at the same time, “a public agency has a responsibility and an obligation to safeguard from
public access a citizen's personal information with which it has been entrusted when disclosure thereof would violate the
citizen's reasonable expectation of privacy[.]” Ibid.

OPRA broadly defines a government record as

any paper, written or printed book, document, drawing, map, plan, photograph, microfilm, data processed or image
processed document, information stored or maintained electronically or by sound-recording or in a similar device, or
any copy thereof, that has been made, maintained or kept on file in the course of his or its official business by any
officer, commission, agency or authority of the State or of any political subdivision thereof, including subordinate boards
thereof, or that has been received in the course of his or its official business .... The terms shall not include inter-agency
or intra-agency advisory, consultative, or deliberative material.

%6 [Ibid.]

In addition to defining a government record, N.J.S.A. 47:1A-1.1 also states that such record shall not include “that
portion of any document which discloses the social security number, credit card number, unlisted telephone number or
driver license number of any person” except in limited specified circumstances. Ibid. N.J.S.A. 47:1A-5 adds that “[p]rior
to allowing access to any government record, the custodian thereof shall redact from that record any information which
discloses the social security number, credit card number, unlisted telephone number, or driver license number of any
person” except in limited circumstances. When access is denied, the public agency has the burden of proving that the
denial was authorized by law. N.J.S.A. 47:1A-6.

Although N.J.S.A. 47:1A-5's mandate for the redaction of the “social security number, credit card number, unlisted
telephone number, or driver license number of any person” does not include email addresses, N.J.S.A. 47:1A-1's
directive that “a public agency has a responsibility and an obligation to safeguard from public access a citizen's personal
information with which it has been entrusted when disclosure thereof would violate the citizen's reasonable expectation of
privacy” may extend to email addresses. The New Jersey Supreme Court had explained that N.J.S.A. 47:1A-1's safeguard
against disclosure of personal information is substantive and requires “a balancing test that weighs both the public's
strong interest in disclosure with the need to safeguard from public access personal information that would violate a
reasonable expectation of privacy.” Burnett v. County of Bergen, 198 N.J. 408, 422-23, 427 (2009).

When “balanc[ing] OPRA's interests in privacy and access” courts consider the following factors:

(1) the type of record requested; (2) the information it does or might contain; (3) the potential for harm in any subsequent
nonconsensual disclosure; (4) the injury from disclosure to the relationship in which the record was generated; (5) the
adequacy of safeguards to prevent unauthorized disclosure; (6) the degree of need for access; and (7) whether there is an
express statutory mandate, articulated public policy, or other recognized public interest militating toward access.

[Id. at 427 (quoting Doe v. Poritz, 142 N.J. 1, 88 (1995).]
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A. Courts Have Required that Certain Personal Information Be Redacted From Records Released In Response to an OPRA
Request Where OPRA's Interest in Privacy Outweighs the Interest in Access

*7 In Burnett, a commercial business requested approximately eight million pages of land title records extending over
a twenty-two year period; the records contained names, addresses, social security numbers, and signatures of numerous

individuals. Burnett, supra, 198 N.J. at 418. After balancing the seven factors, the Court “flou]nd that the twin aims
of public access and protection of personal information weigh in favor of redacting [social security numbers] from the
requested records before releasing them” because “[i]n that way, disclosure would not violate the reasonable expectation
of privacy citizens have in their personal information.” Id. at 437. The Court emphasized that the “balance [wa]s heavily
influenced by concerns about the bulk sale and disclosure of a large amount of social security numbers—which [the
commercial business] admittedly does not need, and which are not an essential part of the records sought.” Id. at 414.
Moreover, “the requested records [we]re not related to OPRA's core concern of transparency in government.” Ibid.

Similarly, the Appellate Division has concluded that the identity of an individual who attempted suicide by jumping
off a bridge should not be disclosed in an OPRA request seeking police and fire department reports about the incident
under Burnett. Alfano v. Margate City, A-3797-11 (App. Div. September 25, 2012) (slip op. at 1-2, 8-10), http://
njlaw.rutgers.edu/collections/courts/. The court noted that

[t]he trial judge correctly applied [the Burnett] factors in concluding that disclosure of the bicyclist's identity could have

severe consequences for him and his family because of the “traumatic event” that was the subject of the report. The
disclosure of the names of bicyclist's family members would also serve to reveal his identity. Thus, we believe that the
judge correctly held that there was “no overarching need for a citizen to obtain this individual and his family's names.”

[Id. at 8.]

However, the court rejected the trial judge's decision to “to bar access to the entire report rather than provide [the
requester] with a redacted copy that would have deleted all personal identifying information” and remanded the matter
for redaction of the report to remove any identifying information. Id. at 8-10.

Additionally, the Government Records Council has repeatedly concluded that OPRA requests for the names and
addresses of individuals falling within certain categories should not be permitted because of the risk of unsolicited contact
and/or intrusion following the release of such information. See e.g., Bernstein v. Borough of Allendale, Complaint No.
2004-195, Final Decision, Gov't Records Council (July 14, 2005), <http://www.state.nj.us/grc/decisions/2004-195.html>
(concluding that the names and addresses of dog-license owners should not be disclosed because of the potential harm

of unsolicited contact or intrusion); Faulkner v. Rutgers University, Complaint No. 2007-149, Final Decision, Gov't
Records Council (May 28, 2008), <http://www.state.nj.us/grc/decisions/pdf/2007-149.pdf> (concluding that the names
and addresses of Rutgers football season-ticket holders should not be disclosed because of the risk of unsolicited contact);
Avin v. Borough of Oradell, Complaint No. 2004-176, Final Decision, Gov't Records Council (March 10, 2005), <http://
www.state.nj.us/grc/decisions/2004-176.html> (concluding that the names and addresses of homeowners who applied
for a fire or burglar alarm permit within a three-year period should not be disclosed because of the risk of unsolicited
contact and safety concerns surrounding the identification of those homes which are, and conversely those which are

not, secured with such devices).

B. Courts Have Not Required Redaction of Certain Personal Information From Records Released In Response to an OPRA
Request Where OPRA's Interest in Access Outweighs the Interest in Privacy

*8 In contrast, the Appellate Division has affirmed a trial court's determination that the identity of a person who called
911 complaining about illegal parking blocking his driveway should not be redacted when the owner of the car filed an
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OPRA request seeking a copy of the 911 call under Burnett. Ponce v. Town of W. New York, A-3475-10 (App. Div.
February 27, 2013) (slip op. at 3-4, 10), http://njlaw.rutgers.edu/collections/courts/. The trial judge explained that
[t]he type of information requested by [the car owner] is not particularly sensitive or confidential. When the caller made

a complaint [to] the police department that someone was blocking his or her driveway he or she could reasonably expect
that his name may be revealed in connection with the complaint. There has not been evidence presented to suggest that
revealing the caller's identity or the call itself would result in any serious harm or confrontation between the caller and
the - - [sic] and the [car owner]. It may in fact be helpful for the [car owner] to know the information in order to challenge
his parking violation.

[Id. at 7-8.]

The Appellate Division emphasized that the city's arguments against disclosure of the caller's identity were “predicated
on the notion that if [the car owner] learns the identity of his accuser he will retaliate in some fashion, thus discouraging
the average person from reporting incidents to the police via the 911 emergency system.” Id. at 9. However, the city “ha[d]
not presented any evidence of past hostility between these two individuals” and the court emphasized that “[a]bsent
compelling reasons, which are conspicuously absent in this record, few can argue that in a free society an accused is not
entitled to know the identity of his accuser.” Id. at 9-10. Therefore, the court concluded that “[nJone of the concerns in
favor of confidentiality articulated by the Court in Burnett, supra, 198 N.J. at 427, [we]re applicable” and affirmed the
trial court's decision ordering disclosure of the caller's identity. Ponce, supra, A-3475-10 at 10.

Similarly, the Appellate Division has concluded that addresses should not be redacted from a mailing list of self-identified
“senior citizens” compiled by a county to contact those individuals through a newsletter. Renna v. County of Union,
A-1811-10 (App. Div. February 17, 2012) (slip op. at 1, 11-12), http:// njlaw.rutgers.edu/collections/courts/. A website
operator filed an OPRA request seeking access to that mailing list so that he could disseminate information in furtherance
of non-profit activities related to monitoring county government. Id. at 2. The court applied the Burnett factors. Id. at
11. The first two factors weighed in favor of disclosure, because “the intent and spirit of OPRA are to maximize public

awareness of governmental matters” and “the interest in the dissemination of information, even that unrelated to senior
matters, outweighs a perceived notion of expectation of privacy.” Id. at 12.

*9 The third factor did not expressly dictate confidentiality of the addresses because “[t]he trial court found that the
real potential for harm in this case was unsolicited contact via door-to-door canvassing, mailing, or other contact by
plaintiff's organization or any other organization to which the list might be subsequently disclosed.” Id. at 12-13. The
county “argue [d] that the trial court did not consider the possibility of potential victimization of seniors if the names and
addresses of senior citizens were released.” Id. at 13. The court distinguished the risk of potential victimization present
in Burnett, because in that case, “the presence of social security numbers along with other personal identifiers, such as
home addresses and names, elevated the privacy concerns at stake.” Id. at 14. No similar personal identifier linked to
the names and addresses existed in the mailing list sought. Id. at 14-16.

The fourth factor did not expressly dictate confidentiality because the harm was minimal where “the potential injury
would be door-to-door canvassing or mailing from [the website operator]'s group or other groups that subsequently
received the list” and the list was originally created “to notify seniors of available services,” and “[t]he list members
signed up to receive information about governmental services.” Id. at 16-17. In considering the fifth factor, the court
emphasized that “the trial court found there were no safeguards to prevent disclosure of the names and addresses on
the list” but “[t]he 'senior citizen' designation does not reveal any personal information about the individuals on the list,
not even their ages.” Id. at 18.

The sixth factor weighed in favor of disclosure because the website operator sought the list to further civic activities of his
group, and that group “[wa]s specifically aimed at furthering the stated goals of OPRA.” Id. at 18. The group sought to
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“inform citizens of government activities in Union County” which was “consistent with OPRA's objective to 'maximize
public knowledge about public affairs in order to ensure an informed citizenry and to minimize the evils inherent in a
secluded process.”" Id. at 18-19 (quoting Times of Trenton Publ'g Corp. v. Lafayette Yard Cmty. Dev. Corp., 183 N.J.
519, 535 (2005)).

Under the seventh factor, “the trial court noted that plaintiff has a First Amendment free speech right to contact citizens
and discuss the Watchdog's activities” but the county “argue[d] that [the website operator]'s First Amendment right is
not compromised if she does not receive the addresses, rather she is free to contact anyone she desires, but that contact
should not be limited to a particular class of vulnerable citizens.” Renna, supra, A-11811-10 at 19. However, the county

*10 “failed to demonstrate that the list is comprised of names belonging only to senior citizens; nor
has it shown that the fact that [the website operator] can contact as many people as she desires has
adverse policy consequences such that it weighs against disclosure of the addresses on this particular
list.

[1d. at 19-20.]

Therefore, the court concluded that the trial judge properly applied the Burnett factors and ordered release of the
addresses. 1d. at 20-21.

Other lists of names and addresses of individuals falling within certain categories compiled by government entities have
also been deemed subject to disclosure under Burnett. See, e.g., Atl. County SPCA v. City of Absecon, A-3047-07 (App.
Div. June 5, 2009) (slip op. at 1-2, 20-21), http:// njlaw.rutgers.edu/collections/courts/ (applying the Burnett factors and
concluding that the names and addresses of licensed dog owners in Atlantic County should have been disclosed in
response to an OPRA request seeking that information); Bolkin v. Kwasniewski, No. L-6547-12 (Law Div. December

5,2012) (slip op. at 1-3, 30) (applying the Burnett factors and concluding that the names and addresses of pet owners in
Fair Lawn should have been disclosed in response to an OPRA request seeking that information).

C. Application of the Burnett Factors to Balance OPRA's Interests in Privacy and Access in the Present Matter Dictates
that the Redacted Email Addresses Contained in the Emails Not Be Disclosed

The present matter requires application of the Burnett factors to balance OPRA's dual interests in privacy and access
as applied to the release of personal email addresses contained in a government record. Notably, both the Government
Records Council and the Superior Court Law Division have considered whether the release of individuals' email
addresses is appropriate in response to an OPRA request under the Burnett analysis. See Mayer v. Borough of Tinton
Falls, Gov't Records Council Complaint No. 2008-245, Findings and Recommendations of the Executive Dir., Gov't
Records Council (April 1, 2010), < http://www.nj.gov/grc/decisions/pdf/2008-245.pdf>; Mayer v. Borough of Tinton
Falls, Gov't Records Council Complaint No. 2008-245, Interim Order, Gov't Records Council (April 13, 2010), <http://
www.nj.gov/grc/decisions/pdf/2008-245.pdf>; Geier v. Twp. of Plumsted, No. L-3718-09 (Law Div. March 19, 2010)

(letter op. on motion on reconsideration). 4

In Mayer, the complainant, a candidate for and subsequent member of a borough's town council, alleged that another
councilman used email addresses that he obtained from the town's website to disseminate campaign materials in an email
newsletter. Mayer, supra, GRC Complaint No. 2008-245, Findings and Recommendations of the Executive Dir. at 23.
The complainant asserted that he needed access to the list of email addresses “to see who had received what he deemed
to be opinionated and biased newsletters and to enable the [town council] to provide a fair and balanced view of [town
council] news and events.” Ibid.
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*11 The Government Records Council's Executive Director weighed the Burnett factors and explained that “there
is sufficient concern here to limit access to individuals' home e-mail addresses, particularly when the information is
combined with other personal identifying information” but “in the narrowly construed window of political activity” the
recognized public interest swings the analysis toward disclosure. Ibid. Therefore she concluded that “because the e-mail
addresses collected through the [town]'s website are a government record, and because said addresses were used by [the
town councilman] for political campaigning purposes, and because voter registration information may be disclosed to
members of the public pursuant to N.J.S.A. 19:31-18.1(a), the e-mail addresses collected through the [town]'s website
are subject to disclosure under OPRA.” Mayer, supra, GRC Complaint 2008-245, Findings and Recommendations of
the Executive Dir. at 23. The Government Records Council adopted the Executive Directors recommendations. Mayer,
supra, GRC Complaint No. 2008-245, Interim Order at 1-2.

Although the facts in Mayer are not directly analogous to the present situation, the analysis regarding particular Burnett
factors is informative when applying those factors in the present case, as discussed below. See Mayer, supra, GRC
Complaint No. 2008-245, Findings and Recommendations of the Executive Dir. at 23.

1. Burnett Factors One and Two

The first and second Burnett factors require consideration of the records requested, and the type of information contained
therein, respectively. Petitioner asserts that these two factors weigh in favor of disclosure because the emails are public
records and “because we know what type of information is being sought; there is no possibility of information being
accidentally disclosed.” (Pet'r's Letter Br. at 12 (February 26, 2013).) Respondent emphasizes that the email addresses
sought are private email addresses. (Resp't's Letter Br. at 12 (February 25, 2013).) Notably, petitioner requested email
communications and was granted access to those emails. The parties do not dispute that the emails themselves constitute
government records subject to disclosure. However, certain personal email addresses contained in those emails constitute
the information relevant to the current matter. Since the emails themselves were disclosed, disclosure of the redacted
email address is not warranted under these two factors.

1. Burnett Factors Three and Four

The third and fourth Burnett factors address the potential for harm in subsequent nonconsensual disclosure of the email
addresses, and the injury from disclosure to the relationship in which the record was generated, respectively. Petitioner
asserts that “there is no realistic possibility for any harm” and, “unlike a social security number or bank account number,
[a person's email address] is simply not very useful in stealing a person's identity.” (Pet'r's Letter Br. at 12.) Respondent
disagrees and notes that these factors were examined in Mayer. (Resp't's Letter Br. at 12.)

*12 Contrary to petitioner's assertion, a significant risk of harm exists when releasing email addresses; that potential
harm was thoroughly examined in Mayer, where it was explained that

[a] person's e-mail address is a unique personal identifier. Communication via the internet is possible only because an e-
mail address distinctly identifies a person or entity. Due to its uniqueness, e-mail addresses may be likened to unlisted
telephone numbers. “Electronic mail shares some features with telephonic communication, which generally is not stored
in any form and is generally regarded as private ....” Upon Pet. of Bd. of County Comm'rs, 95 P.3d 593 (Colo. D.C.

2003). As unlisted telephone numbers are exempt from disclosure under OPRA, e-mail addresses, similarly, should be
accorded a higher level of protection from disclosure under OPRA.

Although OPR A does not specifically name personal e-mail addresses among the list of personal identifiers exempt from
disclosure, the statute should not be interpreted rigidly. The Court in Burnett, supra, found:

“[w]e likewise doubt the Legislature envisioned plaintiff's actual request when it adopted OPRA. We recognize that '[i]t
is frequently difficult for a draftsman of legislation to anticipate all situations and to measure his words against them.
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Hence cases inevitably arise in which a literal application of the language used would lead to results incompatible with
the legislative design.”" Burnett, supra, 198 N.J. at 425 (quoting New Capitol Bar & Grill Corp. v. Div. of Employment
Sec., 25 N.J. 155, 160 (1957)).

Moreover, since OPRA's inception in 2002, advancements in computer technology facilitating disclosure of personal
identifying information have been linked to an increase in instances of identity theft. The Burnett Court stated its

“alarming” concern over the statistics of identity theft—nearly ten million Americans, or five percent of the country's
population, have been victimized by identity theft. Burnett, supra, 198 N.J. at 432.

There is also a privacy interest in non-disclosure of an individual's e-mail address because e-mail addresses maintain an
individual's anonymity. Anonymity could be compromised if e-mail addresses are released to the public, especially when
an e-mail address is contemporaneously coupled with or later used to obtain other personal identifying information
such as a name and home address. It is precisely this concern for the grouping of personal identifying information that
“elevates the privacy concern at stake,” and led the Doe and Burnett Courts to rule in favor of confidentiality. Doe,
supra, 142 N.J. at 83; Burnett, 198 N.J. at 436. The Doe and Burnett decisions are consistent with the spirit of the federal
CANSPAM Act of 2003, 15 U.S.C.S. § 7701. The United States Congress enacted this legislation to combat the abuses
with commercial distribution of e-mail addresses. The Act underscores the importance of e-mail, and recognizes the

heightened privacy interest in non-disclosure of e-mail addresses. A post-enactment review of the law determined, in
pertinent part, that “[ijndividuals maintain a higher expectation of privacy with regard to e-mail addresses due to the
nonexistence of an e-mail address directory similar to a phone book. E-mail addresses maintain anonymity, and certainly
are not a matter of public record.” Erin Elizabeth Marks, Spammers Clog In-Boxes Everywhere: Will the CANSPAM
Act of 2003 Halt the Invasion?, 54 Case W. Res. L. Rev. 943 (Spring 2004). Email addresses would lose their anonymity
if disclosed, thus making an individual more vulnerable to an invasion of privacy.

*13 Furthermore, disclosure of e-mail addresses can create a heightened risk of identity theft. In determining whether
an individual's social security number should be disclosed, the Burnett Court, as noted above, expressed particular
concern for the risk of identity theft given the alarming statistics for this cybercrime in one year. Burnett, 198 N.J. 432,

Similarly here, disclosure of e-mail addresses leaves individuals more exposed to spamming, phishing, and other direct
“cyberassaults.” Phishing is “a scam by which an e-mail user is duped into revealing personal or confidential information
which the scammer can use illicitly.” http:// www.merriam-webster.com/dictionary/phishing. Phishing is most concerning
because it is carried out through e-mail, and an unscrupulous person or organization only needs an unknowing victim's
e-mail address to “phish” for an individual's financial and other personal information. The problem is one of control.
If public disclosure of the e-mail addresses is made, then the addresses may be accessed by any person or entity for any
purpose.

[Mayer, supra, GRC Complaint No. 2008-245, Findings and Recommendations of the Executive Dir. at 18-20.]
Similar, significant concerns about the potential harm of subsequent nonconsensual disclosure of the email addresses
exist here, and weigh against the release of the email addresses.

iii. Burnett Factor Five

The fifth Burnett factor requires consideration of the adequacy of safeguards to prevent unauthorized disclosure of the
email addresses. Petitioner suggests that “[t]he fifth factor is neutral, as the [custodian] did not discuss safeguards to keep
e-mail addresses private.” (Pet'r's Letter Br. at 13.) Respondent again disagrees, and notes that this factor was examined
in Mayer. In Mayer, it was explained that






WILLIAM GETTLER, Petitioner, v. TOWNSHIP OF..., 2013 WL 2480712...

[i]f the e-mail addresses were to be disclosed, there are no reasonable safeguards in place to protect against unauthorized
dissemination of such addresses. Thus, there is nothing to prevent a bulk distribution of the e-mail addresses to other
entities, which exposes individuals further to phishing, spamming and other forms of cyber security breaches.

[Mayer, supra, GRC Complaint No. 2008-245, Findings and Recommendations of the Executive Dir. at 20.]

Again, identical concerns about the lack of any safeguards to prevent unauthorized disclosure following release of the
email addresses exist here, and weigh against the release of the email addresses.

iv. Burnett Factor Six

The sixth Burnett factor addresses the degree of need for access to the email addresses. Petitioner argues that this factor
weighs in favor of access, because “[mJembers of the public have a high degree of need for the information.” (Pet'r's
Letter Br. at 13.) When asked what his interest in the email addresses was, petitioner testified that

*14 [iJn a number of the emails that were sent out, the only information contained in the 'from' and the 'to' was an email
address and it was redacted. Because of that you have no idea who originated the email, or in some cases, who it was
sent to. And I think that information is important to know.

However, petitioner proffered a different reason for his need for access to the email addresses in his brief, and stated that
[t]he sixth factor weighs in favor of access. Members of the public have a high degree of need for the information.
With respect to Township Committee members, the unequivocal testimony showed that Wantage Township Committee
members checked their personal Township email faster, because they could access them through their phones, rather than

their official Wantage email addresses, where apparently e-mails languished unread. > With respect to the Consolidation
Commission members, there was no evidence that they even had public e-mail addresses, therefore the only way to
communicate with them via e-mail regarding Commission business was to send them e-mails to the personal email
addresses they were using for public business.

[Pet'r's Letter Br. at 13.]

Respondent addressed the asserted need for the email addresses that petitioner testified about; 6 respondent argued that
that petitioner's

sole reason for requesting the private e-mail addresses of the Consolidation Study Commission Members and the
Township Committee Members was that [sic] needed to know who was sending and who was receiving an e-mail.
However, [petitioner] did not testify to a single instance ..., where a redacted e-mail address prevented him from having
that information.

[Resp't's Letter Br. at 15.]

Petitioner's explanation as to why he needs access to the redacted email addresses, either during the hearing or as
presented in his brief, is not compelling. Notably, in most instances where an email address was redacted, the name of
the owner of that email address is prominently displayed next to the redaction—of the approximately sixty-nine relevant
redactions in P-1, the identity of the owner of the redacted email address was readily apparent in fifty-one instances. Of
the approximately twenty-seven relevant redactions in P-2, the owner of the redacted email address was readily apparent
in all but a single instance.
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Notably, petitioner's need for access, to the extent that he wants to be able to contact Committee or Commission members
via email, is not similar to the need for access in Mayer. Nor is the need for information similar to Renna, where the
website operator sought access to a county's email list of self-identified “senior citizens” to further the activities of a
group “specifically aimed at furthering the stated goals of OPRA” by “inform[ing] citizens of government activities in
Union County[.]” Renna, supra, A-1811-10 (slip op. at 18-19).

*15 Petitioner has not provided a clear explanation regarding how he intends to utilize the email addresses, if disclosed.
Moreover, inconsistency exists between his claimed need for the information while testifying and subsequently presented
in his brief. His testimony suggested that his need for access to the email addresses related to his desire to know who
originated and received the emails. However, his brief suggested that his need for the email addresses was because he
wanted to be able to communicate with Committee members in a “faster” manner than would be possible than if he
were to utilize their official Wantage email addresses and wanted to communicate with Commission members who might
not have public email addresses. Petitioner has not presented a compelling argument for why he needs to contact these
individuals through their personal email addresses. However, to the extent that the identity of the owner of some of the
redacted email addresses is not readily apparent, petitioner has presented a compelling need to know the name of those
individuals participating in the released email communications.

v. Burnett Factor Seven

The seventh Burnett factor requires consideration as to whether an express statutory mandate, articulated public policy,
or other recognized public interest militating toward access to email addresses exists. Petitioner suggests that “there is an
express statutory mandate militating toward access, which is the [State's Division of Archives and Records Management]
circular ... that requires public emails to be classified and retained.” (Pet'r's Letter Br. at 13.) Petitioner asserts that
the Division of Archives and Records Management Circular Letter No. 03-10-ST “sets forth standards governing the
use, deletion and retention of e-mail” and “[a]ccess to the name of a public official's e-mail account becomes important
because once it is used for public business, it becomes the repository of public records.” (Id. at 11.) He emphasizes that
“[t]his information is important for those members of the public who are seeking copies of public records that may not
have been retained on official servers or in circumstances where public business is being conducted completely on private
domain servers.” (Ibid.)

However, that Circular Letter does not suggest that a public interest militating toward public access to personal email
addresses exists, as suggested by petitioner. The Circular Letter was issued “to provide and explain requirements,
guidelines and best practices for electronic mail (e-mail) messages that meet the criteria for public records as defined by
the [Destruction of Public Records Law (1953), N.J.S.A. 47:3-16 to -32)]”. Circular Letter No. 03-10-ST at 1, Division
of Archives and Records Management, effective July 11, 2002 <http://www.nj.gov/state/darm/pdf/circular-letter-03-10-
st.pdf>. The Circular Letter notes that emails could be public records under the then-recently enacted OPRA, and public
records must be retained under the Destruction of Public Records Law. Id. at 4. However, there is no dispute that the
emails in question here constitute public records, even when a personal email account is utilized rather than individuals'
official Wantage email addresses. In fact, such emails have been disclosed in the present matter, with personal email
addresses redacted.

*16 In contrast, respondent emphasizes that pending legislation is “well along in the process of removing e-mail
addresses as a government record discloseable under OPRA.” (Resp't's Letter Br. at 16.) The State Assembly passed a
bill that would amend the language of N.J.S.A. 47:1A-1.1 to exclude “email address[es]” from being considered part of a
government record by a vote of seventy-four (74) to zero (0) on December 3, 2012; Assembly Bill No. A-1280 amends the
language of N.J.S.A. 47:1A-1.1 such that a government record shall not include “that portion of any document which
discloses the social security number, credit card number, unlisted telephone number, e-mail address, or driver license
number of any person[.]” An identical bill was introduced in the State Senate on January 28, 2013, Senate Bill No. S-2487,
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but has not been voted upon at this time. See New Jersey Legislature Bills 2012-2013, <http://www.njleg.state.nj.us/bills/
BillsByNumber.asp>.

Although the legislation has not been enacted into law at this time, it suggests the existence of a public policy in favor of
the confidentiality of email addresses, rather than militating toward access to email addresses. Further support for such
a public policy was identified in Mayer, where it was noted that “the federal government emphasized the strong public
policy for confidentiality of e-mail addresses in enacting the CAN-SPAM Act of 2003.” Mayer, supra, GRC Complaint
No. 2008-245, Findings and Recommendations of the Executive Dir. at 23. Therefore, contrary to petitioner's assertion,
no express statutory mandate, articulated public policy, or other recognized public interest militating toward access to
email addresses exists.

vi. Balancing of the Burnett Factors

On balancing the Burnett factors, OPRA's dual object to provide both public access and protection of personal
information, weigh in favor of redacting the personal email addresses from the disclosed emails. Most notably, the

potential for harm in subsequent nonconsensual disclosure of the email addresses and the lack of any adequate safeguards
that would prevent unauthorized disclosure of the email addresses outweigh the degree of need for access to the email
addresses proffered by petitioner. There is no dispute that the emails themselves constitute public records, and those
emails have already been disclosed. Disclosure of the emails with redaction of the email addresses does not violate the
reasonable expectation of privacy these individuals have in their personal information. However, where the identity
of the owner of the redacted email address is not readily apparent—particularly where the name of the owner is not
prominently listed next to the redacted email address—the custodian should provide the name of the owner of those
redacted email addresses, because petitioner has presented a compelling need for the identity of those individuals.

II. Although Legislation Is Not Usually Applied Retroactively, Retroactive Application of the Legislation Recently Passed
by the State Assembly Amending OPRA By Excluding Email Addresses from Government Records May Be Appropriate
If Enacted into Law, Because the Nature of that Amendment is Curative

*17 Asnoted above, the State Assembly recently passed Assembly Bill No. A-1280 on December 3, 2012, and it would
amend the language of N.J.S.A. 47:1A-1.1 to exclude email addresses from being considered part of a government
record in the same way that a social security number, credit card number, unlisted telephone number, or driver
license number are already expressly excluded; an identical bill was introduced in the State Senate on January 28,
2013, Senate Bill No. S-2487, but has not been voted upon at this time. See New Jersey Legislature Bills 2012-2013,
<http:// www.njleg.state.nj.us/bills/BillsByNumber.asp>. Additionally, both bills indicate that “[t]his act shall take effect
immediately.” Ibid. The corresponding Statements to both bills and Assembly State Government Committee Statement

each explains that

[t]his bill revises the definitions section of what is commonly known as the Open Public Records Act (OPRA), P.L.
1963, c. 73 (C.47:1A-1 et seq.) as amended and supplemented by P.L. 2001, c. 404 (C.47:1A-5 et seq.), to include e-mail
addresses on the list of confidential items that must be redacted from any public record disclosed under the provisions
of the act.

[Assembly Bill No. A-1280, Statement, (passed January 10, 2013); Senate Bill No. S-2486, Statement, (introduced
January 28, 2013); Assembly State Gov't Comm., Statement to A-1280, (November 19, 2012).]

New Jersey courts “have long followed a general rule of statutory construction that favors prospective application of
statutes.” Cruz v. Central Jersey Landscaping, 195 N.J. 33, 45 ( 2008) (quoting Gibbons v. Gibbons, 86 N.J. 515, 521
(1981)). “A statute will be given retroactive effect only (1) where the Legislature has declared such an intent, either
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explicitly or implicitly, (2) when an amendment is curative, or (3) 'when the expectations of the parties so warrant.”" Botis
v. Estate of Kudrick, 421 N.J. Super. 107, 116 (App. Div. 2011) (quoting Cruz, supra, 195 N.J. at 45).

Although the pending legislation indicates that the “act shall take effect immediately[,]” courts have explained that
identical “language provides 'no clear indication' as to whether the Legislature intended the amendment 'to apply to
claims that were pending on the date of its enactment.” See Botis, supra, 421 N.J. Super. at 116 (quoting Bunk v. Port
Auth., 144 N.J. 176, 194 (1996)). Regardless, the proposed amendment to N.J.S.A. 47:1A-1.1 merely revises that statute
to add email addresses to the specified personal information excluded from being considered part of a government record

2”1

consistent with the four categories of information already excluded. I am not persuade by respondent's argument that,
because the legislation is “well along in the process,” the email addresses should be disclosed. (Resp't's Letter Br. at 16.)
It has not been enacted as of the date of this Initial Decision and therefore has no probative value other than to illustrate
the public policy intent of one House of the New Jersey legislature as described herein.

*18 For the foregoing reasons, | CONCLUDE that, OPRA's dual aims of public access and protection of personal
information weigh in favor of redacting the personal email addresses from the disclosed emails in the present case. |
CONDLUDE that the potential for harm in subsequent nonconsensual disclosure of the email addresses and the lack of
any adequate safeguards that would prevent unauthorized disclosure of the email addresses outweigh the degree of need
for access to these email addresses. I further CONCLUDE that the public interest in knowing to whom public records
are sent dictates in favor of disclosure of the names of the email “senders” and “recipients” where only the redacted email
address is present on the subject emails.

I further CONCLUDE that respondent did not knowingly and willfully deny petitioner access to the records requested.
Finally, | CONCLUDE that respondent did not unreasonably deny petitioner's access to the record.

ORDER

Based upon my FINDINGS OF FACT and CONCLUSIONS OF LAW, I ORDER that an Initial Decision be entered in
favor of respondent. I further ORDER that for those redacted email addresses in Exhibit P-1 and in Exhibit P-2, where no
name is displayed, that respondent provide the name of the individual “sender” or “recipient,” respectively, to petitioner.

I hereby FILE my Initial Decision with the GOVERNMENT RECORDS COUNCIL for consideration.

This recommended decision may be adopted, modified or rejected by the GOVERNMENT RECORDS COUNCIL,
who by law is authorized to make a final decision in this matter. If the Government Records Council does not adopt,
modify or reject this decision within forty-five days and unless such time limit is otherwise extended, this recommended
decision shall become a final decision in accordance with N.J.S.A. 52:14B-10.

Within thirteen days from the date on which this recommended decision was mailed to the parties, any party may file
written exceptions with the EXECUTIVE DIRECTOR OF THE GOVERNMENT RECORDS COUNCIL, 101 South
Broad Street, P.O. Box 819, Trenton, New Jersey 08625-0819, marked “Attention: Exceptions.” A copy of any exceptions
must be sent to the judge and to the other parties.

LELAND S. McGEE, ALJ





WILLIAM GETTLER, Petitioner, v. TOWNSHIP OF..., 2013 WL 2480712...

APPENDIX
Witnesses

For Petitioner:

*19 William Gettler

James Doherty

None

For Respondent:

Exhibits

For Petitioner:

P-1 Response to OPRA request dated January 26, 2009

P-2 Response to OPRA request dated February 9, 2009

None

For Respondent:

Footnotes

1
2

References to “T1” are references to the January 29, 2013, transcript of these proceedings.

“Commission” refers to the statutorily authorized group of citizens selected to study consolidation between Wantage and
Sussex Borough. They were not “government officials” but were recipients of correspondences that form the basis of the
within OPRA request.

In January and February 2009, the fully constituted Township Committee was comprised of three elected members, Parker
Space, William DeBoer, and Clara Nuss. (T1 55:9-23.)

Geier is an unpublished decision from the Law Division and not available on Lexis or the Rutgers website. Mayer indicates that
the parties had provided the Government Records Council with a copy of the October 2009 Geier decision. However, a copy
of that October 2009 decision is not readily available. However, the New Jersey State League of Municipalities subsequently
entered that litigation as an intervenor, and the township moved for reconsideration of the trial court's October 2009 Order
directing that an email list used and maintained to distribute township alert emails be released. The trial court then issued
a letter, dated March 19, 2010, concluding that its earlier decision was not based upon “a palpably incorrect or irrational
basis” or “failed to consider or overlooked competent evidence.” Geier, supra, No. L-3718-09 (motion on reconsideration
at 6). That March 2010 letter decision is available from the New Jersey State League of Municipalities website at < http://
www.njslom.org/documents/geier-decision.pdf>.

Petitioner's assertion that emails sent to individuals' official Wantage email addresses “languished unread” is not supported
by the record.

Due to the date of the briefs, it is unlikely that respondent was aware that petitioner was asserting a different need for the
email addresses than the need that he proffered during his testimony.

2013 WL 2480712 (N.J. Adm.)

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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FINAL DECISION
April 28, 2015 Gover nment Records Council Meeting

James D’ Andrea Complaint No. 2014-153
Complainant
V.
NJ Civil Service Commission
Custodian of Record

At the April 28, 2015 public meeting, the Government Records Council (“Council™)
considered the April 21, 2015 Findings and Recommendations of the Executive Director and all
related documentation submitted by the parties. The Council voted unanimously to adopt the
entirety of said findings and recommendations. The Council, therefore, finds that:

1. No exemption contained in OPRA alows a custodian to deny access to information in
arecord on the basis that same is not responsive to the subject OPRA request. ACLU
v. NJ Div. of Criminal Justice, 435 N.J. Super. 533, 540-541 (App. Div. 2014).
Additionally, the Custodian failed to provide a lawful basis for redacting the
subject/date in the e-mail between Mr. Hill and himself. The Custodian has thus
unlawfully denied access to redacted lines in the e-mail dated April 4, 2013, and the
subject/date in Mr. Hill's e-mail to the Custodian. See also Hyland v. Twp. of
Lebanon (Hunterdon), GRC Complaint No. 2012-227 et seqg. (Interim Order dated
June 24, 2014). However, the GRC declines to order disclosure because the
Custodian provided the records without these redactions to the Complainant as part of
the Statement of Information.

2. The Custodian did not unlawfully deny access to the redacted persona e-mail
addresses. N.JSA. 47:1A-1; N.JSA. 47:1A-6. Specificaly, the Custodian's
redactions are consistent with the Council’s decision in Gettler v. Twp. of Wantage
(Sussex), GRC Complaint No. 2009-73 et seq. (Interim Order dated June 25, 2013),
and there is sufficient information in the e-mails to determine the identity of the
senders/recipients.

3. Although the Custodian unlawfully denied access to approximately three (3) linesin
the April 4, 2013, e-mail and the subject/date information in the undated e-mail, he
lawfully denied access to the personal e-mail addresses contained in the header
information. Additionaly, the evidence of record does not indicate that the
Custodian’s violation of OPRA had a positive element of conscious wrongdoing or
was intentional and deliberate. Therefore, the Custodian’s unlawful denia of access

D did not rise to the level of a knowing and willful violation of OPRA and unreasonable
denial of access under the totality of the circumstances.

AFFATRS| New Jersey is an Equal Opportunity Employer « Printed on Recycled paper and Recyclable





Thisisthe final administrative determination in this matter. Any further review should be
pursued in the Appellate Division of the Superior Court of New Jersey within forty-five (45)
days. Information about the appeals process can be obtained from the Appellate Division Clerk’s
Office, Hughes Justice Complex, 25 W. Market St., PO Box 006, Trenton, NJ 08625-0006.
Proper service of submissions pursuant to any appedl is to be made to the Council in care of the
Executive Director at the State of New Jersey Government Records Council, 101 South Broad
Street, PO Box 819, Trenton, NJ 08625-0819.

Final Decision Rendered by the
Government Records Council
On The 28" Day of April, 2015

Robin Berg Tabakin, Esg., Chair
Government Records Council

| attest the foregoing is atrue and accurate record of the Government Records Council.

Steven Ritardi, Esg., Secretary
Government Records Council

Decision Distribution Date: April 30, 2015





STATE OF NEW JERSEY
GOVERNMENT RECORDS COUNCIL

Findings and Recommendations of the Executive Director
April 28, 2015 Council M eeting

James D'Andrea’ GRC Complaint No. 2014-153
Complainant

V.

New Jersey Civil Service Commission?
Custodial Agency

Records Relevant to Complaint: Electronic copies via e-mail of correspondence (letters, e-
mails, memoranda, facsimiles, etc.) between Union City (“City”) and the Civil Service
Commission (“CSC”) regarding the City’s not posting for a 2013 police captain promotional
examination for an eligibility list due to expirein April 2014.

Custodian of Record: Christopher Randazzo
Request Received by Custodian: September 4, 2013

Response Made by Custodian: September 6, 2013
GRC Complaint Received: March 31, 2014

Background?®

Reguest and Response:

On September 4, 2013, the Complainant submitted an Open Public Records Act
("OPRA") request to the Custodian seeking the above-mentioned records. On September 6,
2013, the Custodian acknowledged receipt of the request and advised that he would respond
within seven (7) business days. On September 13, 2013, the Custodian responded in writing to
provide access to one (1) letter and multiple e-mails. The Custodian noted that specific
information was redacted as either persona information exempt under N.J.SA. 47:1A-10 or
because same was not responsive to the Complainant's OPRA request.”*

On September 13, 2013, the Complainant e-mailed the Custodian asking about the
existence of an approval letter dated “April 10” per a handwritten note on the letter he received
as part of the Custodian’s response. On September 16, 2013, the Custodian clarified that no

! No legal representation listed on record.

2 Represented by Deputy Attorney General PamelaN. Ullman.

% The parties may have submitted additional correspondence or made additional statements/assertions in the
submissions identified herein. However, the Council includes in the Findings and Recommendations of the
Executive Director the submissions necessary and relevant for the adjudication of this complaint.

* The Custodian also stated that the Complainant’s OPRA request was overly broad and unclear. However, the GRC
will not address this issue because the Custodian provided responsive records.
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“April 10" letter existed, despite the notation and that the disclosed e-mails represented the
method of communication between CSC and the City.

On January 5, 2014, the Complainant sent a letter to the Custodian, disputing redactions
made to two (2) lines of text in one of the responsive e-mails and additional redactions to header
information in other e-mails. Regarding the two (2) lines of text, the Complainant surmised that
same was redacted as not responsive to the request. The Complainant disputed that this is true,
given the context of the e-mail. Regarding the header information, the Complainant asserted that
al parties are government employees thus rendering e-mail addresses, subjects, and dates
disclosable under OPRA. The Complainant requested that the Custodian disclose the responsive
records without redactions.

Denia of Access Complaint:

On March 31, 2014, the Complainant filed a Deniad of Access Complaint with the
Government Records Council (“GRC”). The Complainant stated that he initially submitted an
OPRA request on August 27, 2013 which the Custodian denied on September 3, 2013. The
Complainant stated that, based on this denial, he submitted a clarified request on September 4,
2013, which the Custodian treated as a new OPRA request. The Complainant noted that,
following the Custodian’s response, he disputed the following redactions made to responsive e-
mails:

1. E-mail from Judy Gottlieb, Personnel Consultant for the City, to Daniel Hill, Director of
Selection Services at CSC, dated April 4, 2013 — e-mail address and two (2) lines of text.

2. E-mail from Mr. Hill to Ms. Gottlieb dated April 11, 2013 — e-mail addresses.

3. E-mail from Ms. Gottlieb to Mr. Hill dated April 11, 2013 — e-mail addresses.

4. E-mail from Mr. Hill to the Custodian — subject and date

The Complainant argued that he sent a letter the Custodian on January 5, 2014, disputing
the validity of the exemptions that the Custodian applied to the redactions. Further, the
Complainant argued that he resent the letter on February 10, 2014, after not receiving a response.

Statement of Information:

On May 19, 2014, the Custodian filed a Statement of Information (“SOI”). The Custodian
certified that he received the Complainant’s OPRA request on September 4, 2013. The Custodian
certified that he responded to the Complainant on September 13, 2013, disclosing a letter and
three (3) e-mails’

The Custodian first certified that he initially disclosed the e-mails with redactions of City
employees personal e-mail addresses. Additionally, the Custodian affirmed that he redacted
approximately three (3) lines of text in the April 4, 2013, e-mail on the basis that same was not
responsive to the Complainant’s OPRA request.

® The GRC notes that the evidence of record indicates that four (4) e-mailsin a chain with redactions were included
in the response.
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Regarding the redacted lines of text, the Custodian certified that, subsequent to
disclosure, the Appellate Division determined that a custodian did not have the authority to
redact portions of responsive records not exempt under OPRA on the basis that those portions
were not responsive to an OPRA request. ACLU v. NJ Div. of Criminal Justice, 435 N.J. Super.
533, 540-541 (App. Div. 2014). The Custodian averred that he believed that the Court’s decision
was instructive here and that no exemption applied to the redacted lines. As such, he disclosed
the responsive e-mail without redactions for the lines of text as part of the SOI.

However, the Custodian also noted that he believed the redacted lines represented “inter-
agency or intra-agency advisory, consultative or deliberative” (*ACD”) material at the time of
the request. The Custodian believed that because the City settled the issue, he did not think the
ACD exemption applied any longer.®

Regarding the e-mail addresses, the Custodian stated that OPRA requires a public agency
to safeguard persondly identifying information “with which it has been entrusted when
disclosure thereof would violate the citizen's reasonable expectation of privacy . . .” N.J.SA.
47:1A-1. Further, the Custodian stated that in Mayer v. Borough of Tinton Falls (Monmouth),
GRC Complaint No. 2008-245 (Interim Order dated April 8, 2010), the Council determined that
privacy interest applied to personal e-mail addresses contained in government records. The
Custodian noted that Ms. Gottlieb and Mark Albiez, whose persona e-mail addresses were
redacted, work for the City and can be contacted through official City e-mail addresses. The
Custodian contended that, based on the forgoing, he lawfully denied access to the City officials
personal e-mail addresses.

Additional Submissions;

On February 25, 2015, the GRC requested that the Custodian and Complainant complete
balancing test questionnaires.” On March 2, 2015, the Custodian responded to the GRC' s request
asfollows:

1. Thetypeof record.
Response: E-mails between City officials and the CSC.

2. Information contained in therecord.

Response: Persona e-mail addresses of City officias, which the Custodian redacted
based on the personal privacy exemption.

3. Potential for harm in subsequent nonconsensual disclosure.

® The GRC notes that the definition of a government record does not include ACD materid. N.JSA. 47:1A-1.1. To
this end, the Council has previously held that “the ACD exemption is not predicated on the finalization of a matter.”
See Hyland v. Twp. of Lebanon, et al, GRC Complaint No. 2012-227 et seq. (December 2014) at 15.
’ To date, the Complainant has not responded to the GRC' s request for abalancing test questionnaire.

James D’ Andreav. New Jersey Civil Service Commission, 2014-153 — Findings and Recommendations of the Executive Director





Response: Disclosure could result in the official being harassed, having his or her
identity stolen, or a host of other misuses. Public employees maintain an expectation of
privacy in their persona e-mail address, even if used in connection with official business.
The e-mail addresses were not intended to be disclosed to anyone other than the e-mail
recipients.

4. Injury from disclosureto therelationship in which the record was gener ated.
Response: Disclosure could result in unnecessary contact with the public officials away

from work. Additionaly, the Complainant has no need for the personal e-mail addresses
because heis already in possession of their official City addresses.

5. Adequacy of safeguardsto prevent unauthorized disclosure.
Response: The GRC could order the Complainant to maintain confidentiality of the e-
mail addresses and not use same, which would likely be sufficient. However, disclosure
in the first instance is unnecessary. Pointedly, the Complainant did not seek personal e-
mail addresses; they were simply contained within the responsive record.

6. Whether there is an express statutory mandate, articulated public policy, or other
recognized inter est militating towar ds access.

Response: There is no express statutory mandate, articulated public policy, or other

recognized public interest militating towards access to the officials personal e-mail
addresses. Substantial arguments supporting this fact were provided as part of the SOI.

Analysis

Unlawful Denial of Access

OPRA provides that government records made, maintained, kept on file, or received by a
public agency in the course of its official business are subject to public access unless otherwise
exempt. N.J.S.A. 47:1A-1.1. A custodian must release all records responsive to an OPRA request
“with certain exceptions.” N.JSA. 47:1A-1. Additionaly, OPRA places the burden on a
custodian to prove that adenia of accessto recordsis lawful pursuant to N.J.S.A. 47:1A-6.

As a preliminary issue, the GRC will first address the redactions that the Custodian
retracted in his SOI. Therein, the Custodian disclosed to the Complainant the e-mails, including
approximately three (3) lines of text in the April 4, 2013, e-mail that he previously redacted and
the subject/date lines of Mr. Hill’s e-mail.

Initialy, the Custodian responded to the request noting that lines of text were redacted as
personnel information under N.J.S.A. 47:1A-10. Later, in the SOI, the Custodian noted that he
redacted the lines because they were not responsive to the request and because they represented
ACD materia. However, the Custodian certified that he disclosed the records in accordance with
the Appellate Division's decision in ACLU, 435 N.J. Super. at 540-541, and because the City
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settled the issue discussed in the redacted material. Further, the Custodian did not provide a
reason for redacting the subject/date on the e-mail between Mr. Hill and himself.

Although these redactions are no longer at issue, the GRC reviewed the unredacted e-
mails and is satisfied that the Custodian initially unlawfully denied access to the lines and
subject/date. Specificaly, and as noted by the Custodian in SOI, OPRA contains no exemption
for information “not responsive to” an OPRA request. The GRC need not address the other
exemptions set forth by the Custodian in hisinitia response and subsequently in his SOI, namely
the personnel and ACD exemption, because he has disclosed the record at issue here.

Therefore, no exemption contained in OPRA alows a custodian to deny access to
information in a record on the basis that same is not responsive to the subject OPRA request.
ACLU, 435 N.J. Super. at 540-541. Additionally, the Custodian failed to provide a lawful basis
for redacting the subject/date in the e-mail between Mr. Hill and himself. The Custodian has thus
unlawfully denied access to redacted lines in the April 4, 2013, and the subject/date in Mr. Hill’s
e-mail to the Custodian. See also Hyland v. Twp. of Lebanon (Hunterdon), GRC Complaint No.
2012-227 et seq. (Interim Order dated June 24, 2014). However, the GRC declines to order
disclosure because the Custodian provided the records without these redactions to the
Complainant as part of the SOI.

The GRC must next address the disclosability of the personal e-mail addresses. OPRA
provides that “a public agency has a responsibility and an obligation to safeguard from public
access a citizen's personal information with which it has been entrusted when disclosure thereof
would violate the citizen's reasonable expectation of privacy . ..” N.J.S.A. 47:1A-1. As privacy
interests are at issue here, the GRC asked both parties to respond to balancing test questions so
the Council could employ the common law balancing test established by the New Jersey
Supreme Court in Doev. Poritz, 142 N.J. 1 (1995).

The Supreme Court has explained that N.J.S.A. 47:1A-1's safeguard against disclosure of
personal information is substantive and requires “a balancing test that weighs both the public's
strong interest in disclosure with the need to safeguard from public access persona information
that would violate a reasonable expectation of privacy.” Burnett v. County of Bergen, 198 N.J.
408, 422-23, 427 (2009).

When “balanc[ing] OPRA’s interests in privacy and access’ courts consider the
following factors:

(1) the type of record requested; (2) the information it does or might contain; (3)
the potentia for harm in any subsequent nonconsensua disclosure; (4) the injury
from disclosure to the relationship in which the record was generated; (5) the
adequacy of safeguards to prevent unauthorized disclosure; (6) the degree of need
for access; and (7) whether there is an express statutory mandate, articulated
public policy, or other recognized public interest militating toward access.

Id. at 427 (quoting Doe, 142 N.J. at 88).
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Notwithstanding the Custodian’s responses (and the Complainant’s failure to provide
same), the GRC looks to Gettler v. Twp. of Wantage (Sussex), GRC Complaint No. 2009-73 et
seg. (Interim Order dated June 25, 2013), in which the Council was tasked with determining
whether the custodian lawfully denied access to redacted persona e-mail addresses. After
determining that additional development of the record was necessary, the Council referred the
complaint to the Office of Administrative Law (“*OAL”). As part of this referral, the Council
directed the OAL to determine whether persona e-mail addresses were disclosable both in the
instance when aname s displayed or not displayed with the address.

The OAL obtained balancing test responses from the parties and conducted the test based
on the Burnett factors. Based on its application of the test, the OAL determined that the factors
weighed in favor of redaction of persona addresses. In reaching this conclusion, the OAL
reasoned that the potential for harm in subsequent nonconsensua disclosure and the lack of any
adequate safeguards preventing unauthorized disclosure of the email addresses outweighed the
complainant’s degree of need for access to the email addresses. The OAL applied this reasoning
to al emalls where names accompanied the personal e-mail addresses but did require the
disclosure of those e-mail addresses not accompanied by a name. The Council accepted the
OAL’sInitia Decision without modification.

The facts of Gettler, GRC 2009-73 et seq., are applicable here. Specificaly, the
Custodian certified that the redacted e-mail addresses were personal addresses. Additionally,
these addresses were accompanied by identifiers making it clear to whom the e-mail addresses
belonged. The Custodian’s redactions are consistent with those the OAL determined to be lawful
in Gettler, GRC 2009-73 et segq. Moreover, an additional factor against disclosure in this case is
the Complainant’s failure to provide balancing test responses. Ultimately, there is sufficient
information in the e-mails to determine the senders/reci pients without disclosing their personal e-
mail addresses.

Therefore, the Custodian did not unlawfully deny access to the redacted persona e-mail
addresses. N.J.SA. 47:1A-1; N.JSA. 47:1A-6. Specifically, the Custodian’s redactions are
consistent with the Council’s decision in Gettler, GRC 2009-73 et seq., and there is sufficient
information in the e-mails to determine the identity of the senders/recipients.

Knowing & Willful

OPRA states that “[a] public official, officer, employee or custodian who knowingly or
willfully violates [OPRA], and is found to have unreasonably denied access under the totality of
the circumstances, shall be subject to a civil pendty . . .” N.JSA. 47:1A-11(a). OPRA adlows
the Council to determine a knowing and willful violation of the law and unreasonable denia of
access under the totality of the circumstances. Specifically OPRA states “. . . [i]f the council
determines, by a mgority vote of its members, that a custodian has knowingly and willfully
violated [OPRA], and is found to have unreasonably denied access under the totality of the
circumstances, the council may impose the penalties provided for in [OPRA] . . .” N.JSA.
47:1A-7(€).
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Certain legal standards must be considered when making the determination of whether
the Custodian’s actions rise to the level of a “knowing and willful” violation of OPRA. The
following statements must be true for a determination that the Custodian “knowingly and
willfully” violated OPRA: the Custodian’s actions must have been much more than negligent
conduct (Alston v. City of Camden, 168 N.J. 170, 185 (2001)); the Custodian must have had
some knowledge that his actions were wrongful (Fielder v. Stonack, 141 N.J. 101, 124 (1995));
the Custodian’s actions must have had a positive element of conscious wrongdoing (Berg v.
Reaction Motors Div., 37 N.J. 396, 414 (1962)); the Custodian's actions must have been
forbidden with actual, not imputed, knowledge that the actions were forbidden (id.; Marley v.
Borough of Palmyra, 193 N.J. Super. 271, 294-95 (Law Div. 1993)); the Custodian’s actions
must have been intentional and deliberate, with knowledge of their wrongfulness, and not merely
negligent, heedless or unintentional (ECES v. Samon, 295 N.J. Super. 86, 107 (App. Div.
1996)).

Although the Custodian unlawfully denied access to approximately three (3) linesin the
April 4, 2013 e-mail and the subject/date information in the undated e-mail, he lawfully denied
access to the persona e-mail addresses contained in the header information. Additionaly, the
evidence of record does not indicate that the Custodian's violation of OPRA had a positive
element of conscious wrongdoing or was intentional and deliberate. Therefore, the Custodian’s
unlawful denial of access did not rise to the level of a knowing and willful violation of OPRA
and unreasonable denial of access under the totality of the circumstances.

Conclusions and Recommendations

The Deputy Executive Director respectfully recommends the Council find that:

1. No exemption contained in OPRA alows a custodian to deny accessto information in
arecord on the basis that same is not responsive to the subject OPRA request. ACLU
v. NJ Div. of Criminal Justice, 435 N.J. Super. 533, 540-541 (App. Div. 2014).
Additionally, the Custodian failed to provide a lawful basis for redacting the
subject/date in the e-mail between Mr. Hill and himself. The Custodian has thus
unlawfully denied access to redacted lines in the e-mail dated April 4, 2013, and the
subject/date in Mr. Hill’s e-mail to the Custodian. See also Hyland v. Twp. of
Lebanon (Hunterdon), GRC Complaint No. 2012-227 et seq. (Interim Order dated
June 24, 2014). However, the GRC declines to order disclosure because the
Custodian provided the records without these redactions to the Complainant as part of
the Statement of Information.

2. The Custodian did not unlawfully deny access to the redacted persona e-mail
addresses. N.JSA. 47:1A-1; N.JSA. 47:1A-6. Specifically, the Custodian's
redactions are consistent with the Council’s decision in Gettler v. Twp. of Wantage
(Sussex), GRC Complaint No. 2009-73 et seq. (Interim Order dated June 25, 2013),
and there is sufficient information in the e-mails to determine the identity of the
senders/recipients.
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3. Although the Custodian unlawfully denied access to approximately three (3) linesin
the April 4, 2013, e-mail and the subject/date information in the undated e-mail, he
lawfully denied access to the personal e-mail addresses contained in the header
information. Additionaly, the evidence of record does not indicate that the
Custodian’s violation of OPRA had a positive element of conscious wrongdoing or
was intentional and deliberate. Therefore, the Custodian’s unlawful denia of access
did not rise to the level of a knowing and willful violation of OPRA and unreasonable
denial of access under the totality of the circumstances.

Prepared By: Frank F. Caruso
Communications Specialist/Resource Manager

Approved By: Dawn R. SanFilippo
Deputy Executive Director

April 21, 2015
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From: XX

To: o

Subject: RE: MCANJ] Statement OPMA OPRA
Date: Thursday, June 14, 2018 1:20:29 PM
Huh?

From: Lori Buckelew

Sent: Thursday, June 14, 2018 1:13 PM

To: Michael F. Cerra <xxxxxx @ XXXXXX.XXx>
Subject: Fwd: MCANJ Statement OPMA OPRA

Sent from my T-Mobile 4G LTE Device

-------- Original message --------
From: "Galland, Kevin" <xXXXXXXX(@XXXX.XX
Date: 6/14/18 1:03 PM (GMT-05:00)

To: Lori Buckelew <XXXXXXXXX(@XXXXXX. XXX
Subject: FW: MCANJ Statement OPMA OPRA

FYI

From: Galland, Kevin
Sent: Thursday, June 14, 2018 12:15 PM

To: Mitchell, Shane (£xx ); "

Cc: Zawadski, Dina (xx ); Diane Pflugfelder (@xx ); Gore,
Eileen (10xx ); KX ; XX ;

) ; Denise Cafone (fxx )

Subject: MCAN] Statement OPMA OPRA

Good Afternoon Shane:

Just wanted to reach out to you to let you know that the email below, sent by the current President
of the MCANJ, is the opinion of one individual who happens to be the current President of the
Association. Unfortunately, the content of the email was created without input from the balance of
the MCANJ Executive Board, nor did the balance of the Board have the opportunity to review and/or
discuss its content prior to its release.

My personal opinion was not to take a position on the amendments as | believe our meeting of April

30™" was the foundation for moving forward in a positive manner. To express a negative position
would not be new news and would only reestablish/reinforce our prior adversarial relationship. It
goes without saying that our Association, representing Municipal Clerks, would have extreme
difficulty in supporting any OPRA legislation, but we are committed to working with the Senator in
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the future to express, at a minimum, our differences.

Regards on behalf of the following MCANJ Executive Board:
Kevin Galland — 1%t V.P.

Diane Pflugfelder — 29 v.p.

Kim Marie White — Secretary

Denise Szabo — Immediate Past President
Joel Popkin — MCANJ Executive Director

From: Dina Zawadski [mailto:ixx 1

Sent: Wednesday, June 13, 2018 5:16 PM

To: x

Cc: Galland, Kevin; Diane Pflugfelder; g@xx )¢
X ; Lori Buckelew (f@xx )
Subject: statement

Good afternoon:

As President of MCANJ Association, we held many discussions with the Executive Board and MCANJ
representatives, MCANJ does not believe a realistic solution is feasible and does not seem that our
substantial differences can be resolved unless the amendments being proposed tomorrow address
our previous concerns. At this time we still oppose these bills. The costs and practical burden of
your legislation, discussed at length in the past are simply too much to overcome in attempting to
reach a consensus on the existing legislation.

Thank you.

Dina L. Zawadski, RMC,CMC
Township Clerk

MCANJ President

Public Information Officer
1011 Cooper St.

Deptford, NJ 08096

XXXXXXXXX(WXXXXXXXXXXX. XXX

(p) 856-686-2203
(fax) 856-845-8804

e e e e o e e e e e o e e o e o o e e e o e e e e e e e e e e e o e o e e e e

DISCLAIMER: Any views expressed in this message are those of the individual sender,
except where the sender specifies and with authority, states them to be the views of the County
of Passaic. This e-mail and any attachments to it may contain confidential information and
may be legally privileged.. If you are not the intended recipient, you must not review, transmit,
convert to hard copy, copy, use or disseminate this e-mail or any attachment to it. If you have
received this e-mail in error, please immediately notify the originator by return e-mail and
delete this message. Please note that if this e-mail contains a forwarded message or is a reply
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to a prior message, some or all of the contents of this message or any attachments may not
have been produced by this office. Although the County of Passaic attempts to sweep e-mails
and attachments for viruses, it does not guarantee that either are virus free and accepts no
liability for any damage sustained as a result of viruses. This message is automatically
appended to each e-mail leaving the County of Passaic e-mail system.
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From: XXX @XXXXXX. XXX

To: XXXXX@XXXXXXXX XXX

Subject: RE: OPRA In Depth: Privacy and Law Enforcement Issues
Date: Wednesday, April 18, 2018 3:16:14 PM

Attachments: ScheindlinLeague2018.pptx

DOCSLIB-#651139-v1-OPRA Presentation April 2018.DOC

Good Afternoon Edith,
For this particular seminar I am not able to offer a refund. I can send you the information from the seminar(see
attached ) and I will absolutely forward your questions onto the speakers so they can answer you directly.

Danielle Holland-Htut, Program Specialist
New Jersey State League of Municipalities
222 West State Street Trenton, NJ 08608
Phone: 609-695-3481 ext 118

Fax: 609-695-0151
XXXXXXXX(@XXXXXX.XXX

Follow us

Facebook: facebook.com/njleague  Twitter: @nj_league
LinkedlIn: linkedin.com/company/new-jersey-league-of-municipalities YouTube:
youtube.com/channel/UCbce90VwILVO6vXNz 89mZw

****Please be advised that the New Jersey State League of Municipalities is subject to the New Jersey Open Public
Records Act. As such, any email sent or received by the League may be subject to a records request.

From: Clerk's Dept. [mailto:XXXXX([@XXXXXXXX. XXX
Sent: Tuesday, April 17,2018 4:40 PM

To: Danielle Holland
Subject: FW: OPRA In Depth: Privacy and Law Enforcement Issues
Importance: High

To: D. Holland, NJLM

From: Edith Merkel, Township Clerk, Township of Clark
Re: OPRA questions

Date: April 17, 2018

The Tax Collector and I were registered for yesterday's class. Flooding and poor visibility made it too dangerous for
us to make the trip. The PO is sitting on my desk, ready to be paid. Is the township obligated to pay even though we
could not get there? If so, can we have a credit to attend a class at a later date?

Please ask the presenters: Carl Woodward, Esq. and Lew Scheindlin, Esq. to address the following concerns:

1. Within the Tax Office I have received Oprah requests for all delinquent balances on properties, overpayments
on properties, tax sale properties and list of open Tax Liens.

I am aware, according to State Statute that we are required to provide this information.
My concerns:
1. After filing such OPRA requests as listed above, I have received numerous calls from residents:
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OPRA AND PRIVACY INTERESTS


Lewis A. Scheindlin, Esq.

New Jersey League of Municipalities

April 16, 2018







OPRA’s Conflicting Policies

Transparency of government records v. protection of personal privacy







Public Policy: Transparency of Government Records

“Sunshine is said to be the best of disinfectants.”









Public Policy: Privacy Protection

“[T]he right to be let alone—the most comprehensive of rights and the right most valued by civilized men.”

       -Olmstead v. U.S. (1928) (Brandeis, J. 	dissenting)











OPRA: Transparency v. Privacy

N.J.S.A. 47:1A-1—Legislature declares it to be State’s public policy to make government records readily accessible for inspection, copying or examination by the public, 

   and also:

“[A] public agency has a responsibility and an obligation to safeguard from public access a citizen’s personal information with which it has been entrusted when disclosure thereof would violate the citizen’s reasonable expectation of privacy…”















Government Holds Much Personal Information

Identifiers—e.g., address, phone number, date of birth, marital status, social security number

Health 

Financial

Records affecting reputation and privacy—e.g., video surveillance, police videos, investigative material











OPRA and Privacy Interests

More guidance from courts is needed.


Developing area of OPRA law: the Supreme Court is poised to issue opinions that will have major impact on OPRA privacy issues.







Pending Supreme Court     Privacy Cases

Brennan v. Bergen County Prosecutor- Must the names and addresses of bidders at an auction held by a public entity be disclosed? Argued Jan. 17, 2018 

Paff v. Ocean County Prosecutor — If MVR of an arrest is not an exempt criminal investigatory record, does the arrestee’s privacy interest justify withholding it? Argued Feb. 27, 2018











OPRA Basics

Government records are presumptively accessible to the public unless exempted from access by statute, regulation, executive order, court rule, federal law, or case law.







OPRA Basics:                Exemptions from Disclosure

There are approximately 30 exemptions listed in OPRA itself, plus many more in other statutes, executive orders, regulations and case law.









Privacy-Based Exemptions within OPRA

Social security, credit card, drivers license and unlisted telephone numbers- N.J.S.A. 47:1A-5a.



Information describing a person’s finances-Exec. Order 26 (2002).









Privacy-Based Exemptions

Personnel records- N.J.S.A. 47:1A-10. 

See Kovalcik v. Somerset County, 206 N.J. 581 (2011) and McGee v. East Amwell, 416 N.J. Super. 602 (App. Div. 2010) (personnel records implicate sensitive and important privacy interests).



Medical, psychiatric or psychological information concerning an individual-Exec. Order 26 (2002).









Privacy-Based Exemptions

Autopsy and crime scene photos of body of deceased person

Personal firearms records—information in background investigation of applicant for gun permit, including name, address, phone number, email address

Personal identifying information received by DEP from applicant for hunting with firearm license







Privacy-Based Exemptions

Privacy required by other statute, regulation or case law

Example—student records

L.R. v. Camden City School District, etc., 452 N.J. Super. 56 (App. Div. 2017) (records pertaining to special education students are not accessible under OPRA, per privacy requirements of federal and state education laws)







OPRA’s Specific Privacy Exemption

 “[A] public agency has a responsibility and an obligation to safeguard from public access a citizen’s personal information with which it has been entrusted when disclosure thereof would violate the citizen’s reasonable expectation of privacy…”

N.J.S.A. 47:1A-1







The Key Case:                  Burnett v. County of Bergen

Burnett v. County of Bergen, 198 N.J. 408 (2009)

Established two principles governing OPRA privacy. matters:

(1) Privacy provision (N.J.S.A. 47:1A-1) is a substantive exemption from disclosure.

(2) Where there is a reasonable expectation of privacy, records custodian must apply a balancing test to determine whether privacy or disclosure prevails.







Burnett

Privacy protection is substantive requirement, even though it’s set forth in the “Legislative findings and declarations” section of OPRA.







Burnett 

Specific issue before the Court: Whether social security numbers on millions of pages of land title records should be redacted to protect privacy.

Note: OPRA requires redaction of SSNs except where they are on a record required by law to be made, maintained or kept on file.









Burnett                                   

First inquiry: Is there reasonable expectation of privacy in the information?

Supreme Court: Yes—documents contain SSNs, plus names, addresses, signatures and marital status of individuals.

Therefore, must apply balancing test to determine if disclosure or confidentiality is warranted.







Burnett:                                    The Balancing Test



(1) The type of record requested; (2) The information it does or might contain; 

(3) The potential for harm in any subsequent nonconsensual disclosure; (4) The injury from disclosure to the relationship in which the record was generated; 

(5) The adequacy of safeguards to prevent unauthorized disclosure; 

(6) The degree of need for access; and 

(7) Whether there is an express statutory mandate, articulated public policy, or other recognized public interest militating toward access.












Burnett:                                        The Court’s Application             of the Balancing Test

(1) Type of record and (2) information contained in the record, considered together: 

Records show personal info (SSNs, addresses, marital status, signatures), plus mortgage (financial) information.









Burnett’s Application of Balancing Test 

(3) and (4), potential harm and injury from disclosure, considered together: 

Substantial risk of harm from disclosure due to potential for identity theft. 

(5) Adequacy of safeguards against unauthorized disclosure:

No safeguards--Anyone will be able to buy the info from the requestor and use it for improper purposes







Burnett’s Application                  of Balancing Test

(6) Degree of need for access: 

This requestor, a data information company, had no need for access to SSNs.









Burnett’s Application                 of Balancing Test

(7) Public policy regarding access: 

Legislative and public policy favors confidentiality of SSNs .

Disclosure of the information would not further OPRA’s core goal of transparent government.







Burnett

Held: balancing requires redaction of SSNs. Court emphasized:

High risk of identity theft.

Requestor doesn’t need access to SSNs.

Disclosure does not further OPRA’s aim of transparent government.

Redaction costs to be borne by the requestor.







Supreme Court’s Only Other OPRA Privacy Balancing Test Opinion 

Matter of NJ Firemen’s Assn. Obligation to Provide Relief Applications under OPRA, 230 N.J. 258 (2017)

Issue: Whether privacy exemption precludes disclosure of a relief check, which shows the name of, and amount awarded to, the recipient of financial relief granted by State Firemen’s Assn. to needy firefighter.











Firemen’s Assn.

Supreme Court denied disclosure: under the Burnett balancing test, the strong privacy interest and the “unlimited” potential harm to the individual from disclosure of the information outweighs the insignificant public need for release of one person’s application information.















Firemen’s Assn.

The Court emphasized the strong privacy interest in an individual’s financial information in general, and with regard to financial assistance benefits in particular

The Court said that the harm includes identity theft, embarrassment, loss of privacy, as well as a chilling effect on future applicants who would fear disclosure of their information







Outside Activity Records

North Jersey Media v. Bergen County Prosecutor, 405 N.J. Super. 386 (App. Div. 2009): Employees’ privacy interest in their outside employment information outweighs public interest in disclosure.

Strong privacy interest due to risk of harm for law enforcement employees.













Outside Activity Records

NY Public Radio v. Office of Gov., App. Div. (2016) (unpublished):

Confidentiality also applies to non-law enforcement employees’ outside activity records—access denied under common law, on basis that employees’ privacy interest in their personal activities outweighs public interest in disclosure







 Telephone Records

Both public officials and those who they call have expectation of privacy in these communications; therefore, telephone numbers called are confidential.

North Jersey Newspapers v. Passaic Bd. Freeholders, 127 N.J. 9 (1992) (pre-OPRA).

Gannett v. Middlesex County, 379 N.J. Super. 205 (App. Div. 2005) (OPRA).







Telephone Records

Livecchia v. North Arlington, 421 N.J. Super. 24 (App. Div. 2011): Destination—city and state--of calls made and received on public employee’s government-issued cell phone ordered disclosed.

Balancing test favored disclosure. Requestor had legitimate need for access—claim that Boro employees were improperly using cell phones for personal calls—and there’s no impact on privacy to reveal the destination of the calls, rather than the numbers.









Personal Cell Phone Records

No court case on this, but the GRC has ruled that the destination of calls made and received on public employee’s personal cell phone are confidential, despite requestor’s claim that employee made public business calls on his personal cell phone. Verry v. Boro of South Bound Brook (2011-280).







ALJ’s Burnett analysis (adopted by GRC):

Extremely strong privacy interest in personal phone records.

Requestor presented no reason for access to the records.

No public interest in disclosure because the employee, not the public, pays for personal cell phone usage.



Personal Cell Phone Records







Personal Email Addresses

No court case has ruled on this. However, the Supreme Court has recognized there’s some expectation of privacy. 

Paff v. Galloway Tp. (2017)—held that information in database is government record, so Township must generate log showing sender, recipient, date, subject matter of emails.

Remanded for trial court to address potential confidentiality of information about official’s emails, including the “legitimate concern” raised by some parties about intrusion on privacy rights of release of citizens’ email addresses.











Personal Email Addresses

GRC has held that personal email addresses of individuals with whom public employee corresponded are confidential under the privacy exemption.Gettler v. Tp. of Wantage (2009-73).

Substantial harm from disclosure—risk of spam and cyberattack, and no public need for access to email addresses, because names of the emails’ recipients were known

Also, public policy favors confidentiality—federal law recognizes need for privacy of email addresses.









 Home Addresses

No clear precedent as to whether home addresses are entitled to privacy under OPRA; no published court opinions.

Supreme Court will address this issue in Brennan v. Bergen County Prosecutor (argued January 2018)









Home Addresses:               Brennan Supreme Court Case

Names and addresses of bidders at County-run auction of sports memorabilia. 

Appellate Division applied Burnett balancing test and held this information confidential:

Heightened privacy interest due to linkage of name and address with fact of buying memorabilia, leading to risk that these collectors will be subject to unwelcome solicitation or theft.









Home Addresses:               Brennan Supreme Court Case

Appellate Division’s application of balancing test: The privacy interest outweighed the minimal disclosure interests--Requestor did not have clear need for the information, and public access will shed no light on government operations.

Also, lack of privacy may deter bidders from participating in future government auctions.









Home Addresses

GRC decisions generally support confidentiality of address—theme is that potential of unwelcome contact or solicitation heightens privacy interest and outweighs interest in access.

Knehr v. Tp. of Franklin, 2012-38--names and addresses of dog and cat owners.









Home Addresses-GRC Cases

Avin v. Oradell, 2004-176—Applicants for permits for fire and burglar alarms. 

Faulkner v. Rutgers, 2007-149—Names and addresses of basketball and football season ticket holders.

Vargas v. Dept. of Ed., 2012-126—Addresses on financial disclosure forms of school board members.









Home Addresses

Unpublished Appellate Division opinions are mixed as to confidentiality. 

Examples of disclosure ordered:

Bolkin v. Boro of Fairlawn (2014)—Dog and cat license holders. Requestor wanted to send political literature.

Renna v. Union County (2012)—Mailing list for newsletter on “senior citizen issues.” Requestor (a citizen “watchdog”) wanted to provide info about Union County government operations.









Home Addresses

Unpublished Appellate Division Opinions Examples of privacy upheld:

Wolosky v. Somerset County (2017)-Addresses on OPRA requests. Requestor showed no need for contact information of OPRA requestors.

Scheeler v. NJ Dept. of Ed. (2017)-Addresses of school board members on financial disclosure forms. Strong privacy interest due to linkage with financial information, and requestor had no strong interest in obtaining the addresses.









OPRA Requests

Scheeler v. Office of the Governor, 448 N.J. Super. 333 (App. Div. 2017): OPRA requests are public records and there’s no general expectation of privacy applicable to requests.

But, court also said—in an individual case, there may be a reasonable expectation of privacy in the request.

See Wolosky v. Somerset County, unpublished App. Div. 2017—Names, addresses and email addresses of requestors held private.







Law Enforcement Records-Investigations

North Jersey Media v. Bergen County Prosecutor’s Office, 447 N.J. Super. 182 (App. Div. 2016): Agency may deny request for records of investigation where the person has not been arrested or charged, by saying it neither confirms nor denies the existence of responsive records.









Law Enforcement Records-Investigations

Holding is based on OPRA’s exemption for case law providing confidentiality to investigation where no one has been arrested or charged, not on OPRA’s exemption for privacy.

But court also said that a reason for this confidentiality is to protect the affected person’s privacy interest in not revealing that he or she is under investigation.









9-1-1 Calls

9-1-1 calls are public records under OPRA, but Appellate Division has recognized (in dicta) that victim and family of the victim may have reasonable expectation of privacy in preventing disclosure of the victim’s words/sounds of distress.

Serrano v. South Brunswick Tp., 358 N.J. Super. 352 (App. Div. 2003).









9-1-1 Calls

Asbury Park Press v. Ocean County Prosecutor, 374 N.J. Super. 312 (Law Div. 2004)- Denied release of 9-1-1 call on privacy basis.

Relatives have expectation of privacy in non-disclosure of the “chilling, wrenching” dying words of homicide victim, and disclosure would not provide any insight into government operations.



Note: Cited with approval by Supreme Court in Burnett









Police Videos

Privacy issues raised by motor vehicle recordings (dashcams) and body cameras.

Do people shown in video, such as drivers, passengers, witnesses, bystanders, have protectable privacy expectation?

No definitive case law, but Supreme Court may provide guidance soon in Paff v. Ocean Prosecutor











Police Body Cameras

AG Directive (2015) recognizes various privacy issues may arise, where video shows:

Crime victim

Child

Interior of residence

Patients at healthcare facility

Worshipers at place of worship

Person who asked officer to stop recording









Police Body Cameras

AG Directive (2018) on Release of Video of Police Deadly Force incidents

Reiterates these “raise special privacy concerns,” by showing victims and witnesses







Police MVRs 

North Jersey Media Group v. Lyndhurst, Supreme Court, July 11, 2017—MVRs of fatal police shooting exempt under OPRA, but ordered released under common law. Court did not mention any privacy issues.









Police MVRs:                            Paff v. Ocean County Prosecutor

OPRA privacy issue regarding MVRs is directly before the Supreme Court in Paff v. Ocean County Prosecutor (argued Feb. 27, 2108).

OPRA request for MVRs showing arrest of a driver who had fled when officer signaled to pull over for traffic stop.







Police MVRs:                             Paff v. Ocean County Prosecutor

Appellate Division (446 N.J. Super. 163) held that the MVRs were not exempt as criminal investigatory or ongoing investigatory records, and privacy did not justify withholding disclosure.









Police MVRs:                            Paff v. Ocean County Prosecutor

Appellate Division determined that people shown in MVRs have no expectation of privacy:

“Drivers and passengers in vehicles operating on public roadways do not have a reasonable expectation of privacy in an MVR recording. The reality of modern life is that video recordings are made in many public places.”







Police MVRs

Doubtful that Supreme Court will agree that there’s no expectation of privacy for anyone shown in MVR.

See State v. Stein, 225 N.J. 582 (2016)—MVRs must be provided to criminal defendant in discovery, and trial judge may redact any portion of the video that "captures people not relevant to the proceedings and whose privacy rights may be infringed...."









Handling OPRA Requests That Raise Privacy Exemption

Keep in mind government’s obligation to protect privacy.

If possible, give notice of the request to affected person and give him/her the opportunity to submit privacy argument.

Consider feasibility and cost of redaction to protect privacy.









Handling OPRA Requests That Raise Privacy Exemption

Give notice of OPRA request to person with potential privacy interest.

Case law favors giving notice to party with the confidentiality interest.

As a practical matter, the party with the privacy interest is in best position to articulate the interest.









Handling OPRA Requests That Raise Privacy Exemption

Burnett—Cost of redaction of information covered by privacy must be borne by requestor.
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 2017-18 UPDATE ON OPEN PUBLIC RECORDS ACT CASES

NEW JERSEY STATE LEAGUE OF MUNICIPALITIES


BY: CARL R. WOODWARD, III, ESQ.

LEAGUE ASSOCIATE COUNSEL

APRIL 16, 2018


With appreciation to the New Jersey Institute of Local Government Attorneys and its Local Government Law Review



The past year plus has been particularly busy in the New Jersey Courts for cases under the Open Public Records Act and its analog, the Common Law Right of Access.  This presentation will highlight the most significant issues reviewed, with pertinent summaries of the decisions, both reported and unreported.


1. Electronic Information.


Gilleran v. Township of Bloomfield, 227 N.J. 159 (2016)

The Supreme Court held that unfettered access to the video tape footage of a governmental facility’s security system, on demand, for any or no reason, would be contrary to the legislative intent behind the security exceptions contained in N.J.S.A. 47:1A-1.1 of the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13. One exception excludes from the definition of public records “emergency or security information or procedures for any buildings or facility which, if disclosed, would jeopardize security of the building or property or persons therein.” Another exception excludes from disclosure “security measures and surveillance techniques which, if disclosed, would create a risk to the safety of persons, property, electronic data or software.” Plaintiff sought disclosure, under OPRA and the common law right of access, of video tape footage from a security camera overlooking a portion of property adjacent to the Bloomfield Town Hall. His stated interest stemmed, apparently, from his desire to view an area containing the mayor’s parking space to see who had entered the building from that space. The trial court ordered release of the video, and the Appellate Division affirmed.. The Supreme Court held that when viewed together, the two exceptions advance a discernible public policy of keeping from public scrutiny, information that, if disclosed, would jeopardize or undermine the effectiveness of such systems for public buildings and the people within them. Central to this conclusion was the concern that access to the surveillance medium itself could compromise the system by disclosing its limitations and vulnerabilities. The court went on to observe, but not specifically consider, that the common law balancing test, including a demonstration of need, would be a better vehicle for determining such requests. The Chief Justice dissented. He said that that a strict reading of OPRA does not support the interpretation given by the majority and that the majority decision effectively created an across-the-board exception from OPRA for the disclosure of security footage.



North Jersey Media Group, Inc. v. Township of Lyndhurst, 229 N.J.541 (2017)


North Jersey Media Group (NJMG) sought access to police dash cam recordings, use of force reports, investigative reports and witness statements under OPRA and the common law, related to a high speed chase and shooting of the driver that resulted in his death.  The Supreme Court ruled that the use of force report was releasable under OPRA and the dash cam video was available under the common law, but the other investigative records were not subject to disclosure at the outset of the investigation.

Attorney General Law Enforcement Directive No. 2018-1 (February 26, 2018)


Attorney General Grewal, in a directive to all law enforcement Chief Executive Officers, set forth an analysis and guidance to police departments and law enforcement agencies throughout the State regarding the handling of the public’s requests for video footage from body-worn cameras (BWCs) and patrol vehicle dashboard-mounted cameras (dash-cams) once the initial investigation of the use-of-force incident is substantially complete.  Such responses should occur within 20 days of the actual incident.  This guidance is issued in response to the North Jersey Media Group v. Tp. of Lyndhurst case which determined that OPRA did not entitle requesters to the videos, but that the common law right of access most likely would.  The guidance is limited to use of force that resulted in death or serious injury.  The Directive sets forth how the determination to release a video is to be made, i.e. on a case-by-case basis by the County Prosecutor or the Director of the Div. of Criminal Justice.  Unless there are specific and compelling reasons to delay the release, the video is to be disclosed publicly by (1) upon substantial completion of the initial investigation and (2) upon formal request by a member of the public or the media pursuant to the common law right of access.  Further, there is to be consultation with persons depicted in a recording or their families, editing to protect privacy rights.


Paff v. Galloway Township, 229 N.J. 340 (2017)

This case involved an OPRA request for the production of a “log” of emails sent by the municipal clerk and the police chief during a 2 week period.  The log required the extraction of the recipient, date and subject line of each email.  No other portion of the emails was requested.  The Clerk refused to produce the “log” because it required the creation of a new document, one that did not previously exist.  She even submitted a similar request to the GRC, which denied it for the same reason.  The trial court ruled that the log could be “created” with a few keys strokes on the computer and, therefore, would not burden the records custodian.  On appeal the Appellate Division reversed and agreed with the Clerk.  However, the Supreme Court concluded that the “log” was nothing more than the production of “information” as that term is used in the Act, and, therefore, the log had to be created and produced.  The Court acknowledged that even producing the minimal information requested could result in breach of some of the exceptions set forth in the Act, and therefore evaluation for redactions was appropriate.

Conley v. New Jersey Department of Corrections, Docket No. A-4754-14T3 (App. Div., Jan. 12, 2018)

Conley, an inmate as new Jersey State Prison in Trenton, formally requested the Department of Corrections Custodian of Records (“DOC”) to provide copies of Monthly Statistical Reports together with a Monthly Remedy Log, all as required to be prepared by the DOC pursuant to federal  and State regulations.  DOC responded that it had begun “utilizing a new database system in which the above requested reports (as provided to [appellant] in previous requests) are no longer generated or available,” arguing that DOC was not required to create any document  in order to respond to a request.  The Court concluded that the specific information requested was a “government record” as information “made, maintained or kept on file” by a government agency “in the course of its official business” or information that has been “received” by a government agency “in the course of its official business.”  It further concluded that the DOC’s argument was based solely on the manner in which DOC chose to store or maintain this public information. Thus, while government agencies are not required to conduct research in response to a vague or poorly worded request, they cannot erect barriers to deny access to government records previously available under OPRA.

Ganzweig v. Township of Lakewood, Docket No. A-4613-14T2, 2017 WL 3687522 (App. Div., Aug. 28, 2017)

The Appellate Division affirmed the trial court’s determination that Lakewood and the Ocean County Prosecutor’s Office had violated the Open Public Records Act (OPRA), N.J.S.A.47:1A-1 to -13, by withholding certain police dash cam videos and audio recordings of a stop by Lakewood police after which the driver was charged with possession of a controlled substance and related offenses. The court also ordered the release of documents involving an investigation of the officer, who was found to have falsified documents about the stop. The Appellate Division held that the police dash cam videos and audio recordings were required to be disclosed because they were made pursuant to the local police chief’s directive and, as a result, met the “required by law” exception to the criminal investigatory record exemption. The court also held that even though the documents regarding the prosecutor’s investigation of the officer were related to an ongoing investigation, the prosecutor had not specifically shown how their disclosure would be “inimical to the public interest.” The court remanded the matter for a determination as to whether the prosecutor’s office had complied with the requirements of N.J.S.A. 47:1A-3(b) when issuing a press release related to the crime.


2. Public Agency Subject to OPRA.


Verry v. Franklin Fire District No. 1, 230 N.J. 285 (2017)


The Supreme Court upheld an Appellate Division ruling that a fire district, as an instrumentality of a political subdivision created by a municipality pursuant to N.J.S.A. 40A:14-70, is subject to OPRA. A constituent volunteer fire department, on the other hand, is an instrumentality of the fire district, and, as an instrumentality of an instrumentality, is not directly subject to OPRA.  The fire district, upon receiving an OPRA request for the constitution and bylaws of the volunteer fire department, was obligated to provide access to those documents because they should have been on file or accessible to the district pursuant to its authority to supervise the volunteer fire department under N.J.S.A. 40A:14-70.1(a) or (b).


Serringer v. Choose New Jersey, Inc., Docket No. A-0208-15T1, 2017 WL 1193784 (App. Div. March 31, 2017)


Choose New Jersey, Inc., is a privately funded, non-profit corporation, founded in 2010, “to encourage and nurture economic growth throughout New Jersey, with a focus on [the State’s] urban centers.”  Plaintiff submitted an OPRA and common law right of access request for correspondence between the corporation and State representatives.  Choose New Jersey denied the request, arguing that it was not funded by the State, with no State control over any of its operations, employees or directors.  The Appellate Division affirmed the trial court’s dismissal of the action, concluding that merely because Choose New Jersey worked closely with the State did not make it a State agency subject to OPRA or the common law right of access. 

Stern v. Lakewood Volunteer Fire Department, Inc., Docket No. A-5085-14T2 (App. Div., Dec. 8, 2016)


The Appellate Division rejected the argument by several fire companies in a fire district that they were not public entities and therefore not bound by the requirements of the Open Public Records Act (OPRA), N.J.S.A.47:1A-1 to -13. The fire companies had existed independently before they were consolidated into the fire district, which is an acknowledged public entity. The fire companies exist only under the authority of the State Legislature. There was no serious argument to be made that the companies were not subservient to the district and its publicly elected board of commissioners. The court also held, however, that although the fire companies were subject to OPRA, the plaintiff was not entitled to significant attorney’s fees. There could be no enhancement to the lodestar because the issues involved were neither novel nor complex. The court in addition reduced the fees in an acknowledgment that the fire companies are not staffed in a way as to be quickly compliant with public record requests. The court also took note, as a basis for further reduction of the fees, that fire companies were restricted to acting only at the time of emergency and not for general public safety.

3. Redactions, Confidentiality, Privacy

In re New Jersey Firemen’s Association Obligation to Provide Relief Application under OPRA, 230 N.J. 258 (2017)


After the decision in Paff v. N.J. State Firemen’s Association, 431 N.J. Super.278 (App. Div. 2013)—in which the court held that the New Jersey Firemen’s Association (Association) is a public entity—a request under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, was submitted to the Association seeking the production of information about financial relief provided to a member. The Association denied the request and then sought a declaratory judgment on the issue. The Supreme Court held that relief under the Declaratory Judgment Act, N.J.S.A. 2A:16-52, is available to the records custodian only before a decision has been rendered on the release of documents. Once the release has been denied, only the requestor can seek declaratory judgment. Production of the documents was properly denied, however, under OPRA’s privacy exemption, N.J.S.A. 47:1A-1, and Burnett v. County of Bergen, 198 N.J.408 (2009).

Wolosky v. Sparta Board of Education, Docket No. A-4536-14T2 (App. Div., Jan. 13, 2017)

Wolosky asked the Sparta Board of Education to provide copies of invoices from the board's attorney for a three-month period. The board produced the documents under the Open Public Records Act (OPRA), N.J.S.A.47:1A-1 to -13, but redacted all references on the invoices to student initials. The court upheld the redactions because they were made in order to protect the students’ reasonable expectations of privacy. The court also held that Wolosky was not entitled to disclosure of this information under the common law.

Scheeler v. New Jersey Department of Education, Docket No. A-3125-14T3 (App. Div., Jan. 19, 2017)

Plaintiff filed a request under Open Public Records Act (OPRA), N.J.S.A.47:1A-1 to -13, for copies of financial disclosure statements filed by members of the Woodbine Board of Education with the New Jersey Department of Education (DOE). The DOE provided the documents but redacted the board members’ home street addresses. Both the Government Records Council (GRC) and later the Appellate Division sustained the redactions. The Appellate Division applied the balancing test set forth in Doe v. Poritz, 142 N.J. 1 (1995), emphasizing that disclosure would violate a citizen’s reasonable expectation of privacy and that nonconsensual disclosure of home addresses could lead to people harassing board members at home and, thus, have a chilling effect on the interest of individuals in running for office. Further, the court held that there was no sufficient public need for the members’ home street addresses, because the DOE had not redacted the city, state, and zip code information necessary to determine if board members met residency requirements. Deferring to the agency’s expertise, the court concluded that the GRC decision was not contrary to law, was not arbitrary, capricious or unreasonable and was supported by substantial evidence.

Smith v. Swedesboro-Woolwich School District Board of Education, Docket No. A-0840-15T4 (App. Div. March 6, 2017)


Plaintiff sought minutes of a closed session meeting of the board of education at which continuation of the superintendent’s contract was discussed. Aspects of the minutes were redacted under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, as exempt from disclosure as a matter of the privacy of personnel, and also under the attorney-client and advisory, consultative, deliberative privileges. Plaintiff challenged the redactions, and the court agreed that the redactions were appropriate.

Paff v. Bergen County, Docket No. A-1839-14T1 (App. Div. March 13, 2017)

Paff requested a log of internal affairs complaints filed against Bergen County Corrections officers under both the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, and the common law right of access. The County Sheriff’s officers released records in a redacted form, excluding the names of the complainants and individual officers subject to complaints. Paff challenged the redactions, and the county asserted that the redacted information was exempt from disclosure as confidential, in compliance with the Attorney General's Internal Affairs Policies and Procedures (the Guidelines), adopted by the Bergen County Sheriff's Office. The court held that the Guidelines were adopted pursuant to a statutory mandate and that officers must comply with them. Thus, Paff was not entitled to receive the names of the complainants and officers subject to complaints. Although the county officers had inadvertently neglected to explain the basis of their redactions as required by OPRA, the court rejected Paff’s demand for attorney’s fees, saying that there was no “unjustifiable denial of access,” and that “[f]ees are awarded when the records response is ignored, trammeling OPRA’s objective of a transparent government.” Applying the six-part balancing test of Loigman v. Kimmelman, 102 N.J. 98, (1986), the court also found that Paff was not entitled to the records under the common law.

Wolosky v. Somerset County, Docket No. A-1024-15T4 (App. Div., March 30, 2017)

Plaintiff sought copies of records requests made by citizens under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13. The county provided the documents, but redacted the requestors’ phone numbers, street addresses and email addresses from the documents it produced.  The Appellate Division upheld the Law Division’s decision sustaining the county’s redactions, finding that a requestor for public records did not relinquish its right to privacy in the phone numbers and addresses.  The Court also ruled that plaintiff had failed to sustain his claim to the unredacted information under the common law right of access.



Wolosky v. Borough of Washington (Unpub. Nov. 17, 2017)


https://scholar.google.com/scholar_case?case=18195300445363262477

In response to a request under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, for the 2015 year-end payroll record for the municipal clerk, the Borough of Washington provided the requested document but redacted the deductions for pension contributions, pension loan payments, and health insurance payments. The court upheld the redactions as personnel or pension records exempt from disclosure under N.J.S.A. 47:1A-10. The court determined that these three items are not a required part of an employee’s payroll record pursuant to the New Jersey Department of Labor and Workforce Development’s definition of the term in N.J.A.C. 12:16-2.1(a), and therefore, were not subject to disclosure under OPRA.

Coombs v. Borough of Westwood (Docket No. BER-L-447-18, Law Div. Mar. 13, 2018)

Complainant requested payroll records for all employees of Westwood for 2017, including the records for all minor, temporary employees of the Borough.  All payroll records were produced, including those of the 47 minor employees, whose names were redacted due to their age and “to maintain of their reasonable expectation of privacy”.  A revised list was subsequently produced that included the names of all minors who were now over 18, but provided only the initials of the remaining 13 who were under 18.  The municipality relied on Exemption #24 in the Handbook for Records Custodians and the practice followed when redacting information for minors in such instances as police reports.  The Court, distinguishing various cases protecting the identity of minors in school and recreational situations, concluded that there was no expectation of privacy, that OPRA mandated release of the names of the minors as government records and ordered release of the minors full names.

4. Confidentiality Provisions in Settlement Agreement.


New Jersey Intergovernmental Insurance Fund v. Selecky, Docket No. A-1292-15T1 (App. Div., July 11, 2017)

The New Jersey Intergovernmental Insurance Fund (NJJIF) sought liquidated damages against Selecky for violation of the confidentiality provisions of a settlement agreement between Selecky and the NJJIF.  A third-party blogger had obtained a copy of the settlement agreement through the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, and published it.  Selecky then made comments to the Star Ledger newspaper about a municipal court action that had been dismissed on appeal and that formed the basis for her malicious prosecution action, which was the subject of the settlement and the confidentiality agreement.  The court noted that “parties [to an] agreement cannot override the public’s right of access under OPRA. . ., but they will still be bound to keep information confidential pursuant to a negotiated agreement, even if that information is later disclosed under OPRA.”  However, the court found that on its face, the settlement agreement applied only to the malicious prosecution action, and that Selecky was free to comment on the underlying municipal court matter without breaching the confidentiality agreement.


Scheeler v. Galloway, (Unpub. App. Div. Nov. 15, 2017)

https://scholar.google.com/scholar_case?case=11962160494889841604

Galloway Township denied access to a settlement agreement requested under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13. Prior to the OPRA request, all terms of the         settlement had been agreed to by the attorneys and there were no further negotiations after the   request; stipulations of dismissal had been executed and exchanged; the township’s records       contained a release executed by the plaintiff; and Galloway had issued checks pursuant to the    terms of the agreement. The Government Records Council (GRC) had dismissed the requestor’scomplaint on the grounds that the settlement agreement was unsigned and therefore was not final. The Appellate Division reversed the GRC’s decision as not supported by substantial credible evidence. The court further held that even though Galloway had not executed the release, the release nevertheless constituted an enforceable contract. Galloway therefore violated OPRA by not providing the requestor immediate access to the signed release, as required by N.J.S.A. 47:1A-5(e), but, instead waited seven days to produce it.

5. Criminal Investigatory Records; Vaughn Index

Paff v. New Jersey State Police, Docket No. A-2877-15T2 (App. Div., Aug. 7, 2017)


Paff filed a request under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, for State Police investigative records about an alleged sexual misconduct investigation of a county sheriff, which request was denied.  In his complaint, Paff requested access to the documents only under the common law right to know, or, in the alternative, a “Vaughn Index” of the withheld documents.  The Appellate Division upheld the denial of access under the common law because plaintiff’s general interest in a matter that might involve a public official did not outweigh the confidentiality of a criminal investigation, protection of witnesses, or the privacy interests of the sheriff or others involved.  Moreover, there was no requirement to provide a Vaughn Index, because the index itself could create the same issues.  The court distinguished this request from one for production of dash-cam videos.  Note: compare to the dash-cam cases cited above.


6. Draft Appraisal Report; Deliberative Process and Attorney Work Product Privileges

Bay Head Mantoloking Land Co. v. Konopada, Docket No. A-4347-15T1 (App. Div., Aug. 14., 2017)


In the context of the DEP-sponsored dune enrichment project following Hurricane Sandy, the Appellate Division upheld the denial of a request under Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, and the common law for draft appraisals of properties for which bona fide negotiations and condemnation proceedings had not yet begun.  Both the attorney work product privilege and the deliberative process privilege were valid reasons for the denial.  The court distinguished Trachtenberg v. Township of West Orange,  416 N.J. Super. 354 (App. Div. 2010), in which the court held that after two years of debate without a decision as to whether to proceed with the acquisition, the privileges no longer applied because the governing body had not engaged in negotiations and was unlikely to do so in the near future.  Here, because a vast majority of the needed easements had already been voluntarily conveyed and the DEP was involved, it appeared likely that negotiations for the remaining easements would proceed imminently.


Paff v. Cape May County Prosecutor’s Office, Docket No. A-4604-14T1 (App. Div., Nov. 17, 2016)


John Paff filed a demand for documents, under both the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, and the common law right of access to public records, from the Cape May County Prosecutor’s Office.  The request sought correspondence from the prosecutor to the Borough of Wildwood Crest about certain police officers.  The trial court determined that the documents were exempt from release under OPRA, because they involved inter-agency advisory, consulting or deliberating materials, criminal investigatory records and records generated on behalf of a public employee concerning a grievance by or against an employee. However, the court determined the records should be released pursuant to the common law right to know, and the prosecutor appealed.  On appeal, the prosecutor did not dispute that the letters were public documents or that Paff had the requisite standing to make the request, so the App. Div. reviewed only whether Paff’s right to the documents outweighed the prosecutor’s interest in preventing disclosure.  The Appellate Division remanded the matter to the trial court to supplement and clarify its findings on the various factors to be considered by Loigman v. Kimmelman, 102 N.J. 98 (1986), with both parties then having the right to submit supplemental briefs before a final determination.


L.R., Etc. v. Camden City Public School District / L.R., Etc. v. Parsippany-Troy Hills Township Public School District, et al. / The Innisfree Foundation v. Hillsborough township Board of Education / The Innisfree Foundation v. Cherry Hill Board of Education, ___N.J. Super.___ (App. Div., Oct. 17, 2017)

The App. Div. consolidated these four related appeals in which the various plaintiffs sought to obtain from the defendant school districts copies of settlement agreements and records dealing with the provision of special services to other qualified children.  The plaintiffs included a nonprofit advocacy organization for disabled children and the mother of a disabled student in the Camden Schools.  The respective school districts refused to provide the requested documents citing statutory and regulatory provisions that protect the privacy of school students.  The App. Div. determined that the plaintiffs were entitled to the documents, although in redacted form so that the identity of the students remained confidential.  On remand the App. Div. directed that the documents could only be disclosed to the advocacy groups, as redacted, if (1) the requester was a “bona fide researcher” within the intended scope of N.J.A.C. 6A:32-7.5(e)(16) or (2) could obtain a court order authorizing such access under N.J.A.C. 6A:32-7.5(e)(15); and further provided that such records shall not be turned over until the districts shall have provided reasonable notice to  the affected student’s parents or guardians.  As to the Camden case, the App. Div. remanded for further proceedings with respect to the documents sought, but affirmed the trial court’s grant of access concerning records that exclusively mentioned the requestor’ s child.  The App. Div. stayed its decision to allow the parties to appeal to the Supreme Court.

7. Confidentiality of Mental Health Records

Spillane v. N.J. State Parole Board (Unpub. App. Div. Sept. 21, 2017)

https://scholar.google.com/scholar_case?case=7370146177586053719

Under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, a requestor sought access to his own mental health evaluation report submitted to the parole board. The Appellate


Division upheld a decision of the Government Records Council (GRC) based on Executive Order No. 26, which excludes mental health records as a class of public records subject to disclosure. Additionally, N.J.A.C. 10A:71-2.2 allows for non-disclosure of records retained by the State Parole Board. The court concluded that the GRC properly relied on both the statute and the regulation. The court found no reason to make an exception where the requestor is asking for a record pertaining specifically to himself, because OPRA regulates the right of the public and citizens in general, not of particular individuals. If the public or citizens in general are not entitled to the record under OPRA, then the requestor is not entitled to it. The court expressed no opinion about the requestor’s ability to access the record through Parole Board procedures or by other means in litigation.

8. Overbroad, Excessive or Abusive Requests

Serringer v. Office of the Governor of the State of New Jersey, Docket No. A-0837-15T2 (App. Div., June 16. 2017)

Serringer submitted a request under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, to the Office of the Governor for all correspondence between that office and Choose New Jersey, Inc. between January 1, 2015 and April 24, 2015.  The request did not include any specific subject matter.  The Appellate Division affirmed the trial court’s ruling that the request was overbroad and invalid.  The absence of a subject matter meant that the office would have to conduct a search of all files of current and past employees of the office to find those addressed to, or received from, Choose New Jersey, Inc.  This would be unduly burdensome.

Gordon v. City of Orange Custodian of Records, Docket No. A-4869-13T2, A-1272-14T1 (App. Div., June 23, 2017)


The Appellate Division reversed a decision of the Government Records Council (GRC) and held that the custodian of records had acted “knowingly and willfully” when it denied a request under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13.  The request sought records of disability insurance payments received and sick days accumulated by the City Clerk within a specified time period.  The custodian claimed that the records “involve[d] issues regarding ongoing litigation,” even though there was no pending litigation.  The request was characterized as overbroad, but the GRC found that it was not and issued an interim order requiring the release.  The matter was remanded for the imposition of appropriate penalties. 


Township of Teaneck v. Jones, Docket No. BER-C-14-17 (Ch. Div., Contillo, P.J. Mar. 9, 2017)


In response to an avalanche of requests initiated by a single individual (380 filed in a two-month period) under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, the Township of Teaneck and its records custodian sought a preliminary injunction enjoining the requestor from making any further records requests without leave of the court.  Judge Contillo found that the “accumulated volume of the requests is the size and heft of a phone book,” and noted the assertion that the Custodian and staff would “have to expend at least 1,250 hours, not including legal review of redactions.”  Nonetheless, the court found “no well-settled legal right of a custodian to be affirmatively excused from responding to OPRA requests considered burdensomely voluminous.” The court also held that OPRA requests, no matter how overwhelming, cause no immediate and irreparable harm.  The court acknowledged that although a custodian could deny a particular request on the grounds of disruption of operations, or could impose a reasonable special service charge to be prepaid by the requestor, there was a possibility that the municipality would be subjected to attorney’s fees if such actions were later deemed to be improper.  However, the possibility of attorney’s fees was not irreparable harm.  The court noted that if a requestor engages in harassing conduct, relief may be available under civil law or the criminal code.  Despite its denial of an injunction in this case, the court noted the potential for a change in the rights of custodians to seek declaratory and injunctive relief because certification has been granted in IMO New Jersey Firemen’s Association Obligation to Provide Relief Under Open Public Records Act, 443 N.J. Super. 238 (App. Div.), certif. granted 224 N.J. 528 (2016).


Carter v. Franklin Fire District No. 2, (Unpub. App. Div. Nov. 20, 2017) https://scholar.google.com/scholar_case?case=7467646235118570918

Franklin Fire District No. 2 received a request under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, seeking all purchase orders, vouchers, and warrants, including invoices/attachments for each record, about financial software used by the district to process its monetary disbursements (including any reasonably construed variation thereof). The district did not respond at all. The Government Records Council presumed this to be a denial. However, the council, affirmed by the Appellate Division, held that the denial was appropriate because the request failed to include such things as date ranges, a clear subject matter, and recognizable parties. Such a blanket request for access to records over an unlimited period of time without specific identifiers was improper. The GRC entered an interim order directing the custodian to respond to the requestor’s complaint with a statement of information (which the district also ignored), but that, alone, did not make the requestor a “prevailing party” entitled to counsel fees.

Wronko v. Township of Jackson (Unpub. App. Div. Dec. 12, 2017)


https://scholar.google.com/scholar_case?case=4192168443388607191

Under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, a requestor sought all attorney invoices submitted to Jackson Township during a one-year period and all settlement agreements that Jackson had entered into during a five-year period. The trial court ruled that the request had been properly denied because it was not specific enough and would require the production of a large number of documents. The Appellate Division concluded that the request was sufficiently specific to satisfy OPRA’s requirements and, accordingly, reversed.


9. Non-Existent Record

Williams v. Passaic County Prosecutor’s Office, Docket No. A-5116-14T3 (App. Div. Feb. 23, 2017)

Under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, the Passaic County Prosecutor’s Office was not obligated to produce a transcript of a 911 call.  Appellant had filed a denial of access complaint with the GRC, which rejected the action based on the absence of a transcript of the 911 call. The App. Div. affirmed, holding that the requestor was entitled to the actual recording, if accessible, but could not force the public agency to produce a transcript that was not in existence at the time of request.

10. Access To Third-Party OPRA Requests


Scheeler v. Office of the Governor, 448 N.J. Super. 333 (App. Div. 2017)


Requests under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, are themselves public records subject to disclosure under OPRA.  The requestor sought copies of OPRA requests submitted to the Governor’s Office and other State agencies about Bridgegate.  The Appellate Division found that OPRA requests are themselves government records because they are received and maintained by public entities and because there is no statutory or regulatory exemption for them.  The court ruled that broad language to the contrary in Gannett NJ Partners, LP v. County of Middlesex, 379 N.J. Super. 205 (App. Div. 2005), was misplaced because the language in that opinion was merely dicta and that case never directly addressed the issue before the court here. 

11. Willful Violations


North Jersey Media Group, Inc. v. State, Office of the Governor, 451 N.J. Super. 282 (App. Div. 2017)


The Appellate Division held that a trial court has the statutory authority to impose civil penalties for a willful violation of the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13.  The court further held that the trial court erred in denying a request for relief in aid of litigants’ rights.  Over the course of a number of months, North Jersey Media Group, Inc. (Media), publisher of the Bergen Record, filed a number of requests under OPRA and the common law, for records concerning the so-called Bridgegate matter.  The failure of the Office of the Governor to produce any records resulted in various complaints seeking turnover of the records, legal fees and other penalties.  In remanding the matter to the trial court, the Appellate Division found that the Governor’s Office had violated a prior court order by failing to provide a certification by someone with personal knowledge about the search for documents and the trial court was therefore obligated to grant Media’s motion for relief in aid of litigants’ rights under Rule 1:10-3.  Further, the court determined that pursuant to N.J.S.A. 47:1A-11, the trial court has the same authority as the Government Records Council to impose civil penalties when, under the totality of the circumstances presented, there is a knowing and willful violation of OPRA and an unreasonable denial of access to public records.  

Johnson v. Borough of Oceanport, Docket No. A-3165-T1 (App. Div., Oct. 27, 2016)


The Appellate Division affirmed the denial by Government Records Council (GRC) of Sharkey’s request for reconsideration of a 2009 decision that Sharkey had knowingly and willfully violated the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, and an order that he pay a civil penalty. The basis for the reconsideration request was a 2011 GRC decision holding that Sharkey had not willfully violated OPRA in connection with other records requests filed after the ones adjudicated in 2009. The court agreed with the GRC that Sharkey filed the request grossly out of time—more than two years after receiving the decision in the 2011 case. It further noted that the 2011 decision was based on facts different from the 2009 decision.



Carter v. Franklin Fire Dist. No. 1 (Unpub. App. Div. Nov. 20, 2017)


https://scholar.google.com/scholar_case?case=6442210597803193605

Franklin Fire District No. 1 received a request under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, from the same requestor as in Carter v. Franklin Fire Distr. No. 2, supra, for all annual financial disclosure statements filed by its commissioners from 2000 to 2011. The district, through its attorney, denied the request, explaining that the documents requested were not maintained by the district but were instead available through the Franklin Township municipal clerk’s office. Carter then requested the documents from the clerk and they were duly received. Even though a later email revealed that the documents for one of the years in question were actually in possession of the district, the Government Records Council concluded that the fire district’s custodian had not knowingly and willfully violated OPRA and that her mistake in denying the OPRA request was merely negligent. The Appellate Division affirmed. By forwarding the documents to counsel for response, the custodian rebutted any contention by the requestor of a knowing and willful attempt to shroud possible wrongdoing from the public’s view or to deny access to government records. Moreover, the requestor was never denied the documents because he obtained them from the municipal clerk.


12. Mootness


Stop & Shop Supermarket Co., LLC v. Bergen County Planning Board, 450 N.J. Super. 286 App. Div. 2017)


Stop & Shop filed a request with Bergen County under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, for documents in connection with a County Planning Board proceeding to which it was a competitor-objector.  It received the documents, but shortly thereafter filed a declaratory judgment action seeking the documents and to argue that a delay in the production of documents deprived it of a fair hearing and due process in its appeal of the planning board action to the Board of Freeholders.  The court determined that any action on the OPRA request was moot because plaintiff had already received the documents, and a declaratory judgment action was not appropriate because there was no case or controversy.  No legal fees under OPRA were due because plaintiff had received the documents before beginning suit and, therefore, it was neither a prevailing party nor a catalyst.  In 38 Local Government Law Review 37 (January 2015) we summarized the Law Division opinion in this case.  The Appellate Division affirmed in a published decision.  The published opinion omitted discussion of facts and conclusions in a related case between the same parties that was appealed separately.  The unpublished decision of the Appellate Division can be found at https://scholar.google.com/scholar_case? case=3332883790304370105.

13. Attorneys Fees.

Grieco v. Borough of Haddon Heights, 449 N.J. Super. 513 (Law Div. 2015)

Haddon Heights responded to a request under the Open Public Records Act (OPRA) by inadvertently sending responsive documents from 2015 but not also from 2014 as requested.  Without further communication to the borough, the requestor filed suit, but within a few days thereafter, the remaining documents were voluntarily supplied by the borough.  The requestor’s application for attorney’s fees was denied.  The court found that the requestor had a statutory obligation to cooperate with the municipality in resolving disputes and therefore had an obligation to advise the municipality of the missing documents before filing suit.  The requestor was not the catalyst for the production of the additional documents and therefore was not a “prevailing party” within the meaning of N.J.S.A. 47:1A-6.  The case was decided in 2015, but approved for publication in 2017. 


D.F. v. Collingswood Bd. of Ed., Docket No. A-5311-14T2 (App. Div., Nov. 10, 2016)


The Appellate Division dismissed an appeal without prejudice because the order on appeal was not a final judgment.  The trial court order was issued in a case brought under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, after an in camera review of bills submitted by the attorney for the Collingswood Board of Education.  Citing attorney-client privilege, the board had redacted the bills to delete the names of the persons with whom the attorney had spoken or corresponded.  The trial court reasoned that “learning with whom an attorney is speaking is just as important and in some cases even more important than learning what an attorney is researching.” 


Collingswood Bd. Ed. v. McLoughlin, Docket No. A-2475-14T1 (App. Div., Oct. 21. 2016)

The Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, does not permit a public entity to file a declaratory judgment action against requestors in lieu of providing a prompt response to the request. A reporter and editor were denied summary judgment dismissing a declaratory judgment action by the Collingswood Board of Education, but were granted access to the requested records and awarded attorney’s fees. The Appellate Division reversed the denial of the summary judgment. It remanded the matter to the trial court for a determination as to whether the fee award should be adjusted to account for work unnecessarily expended by the requestors in litigating the declaratory judgment action.  But see: In re New Jersey Firemen’s Association Obligation to Provide Relief Application under OPRA, 230 N.J. 258 (2017).

Kennedy v. Montclair Ctr. Corp. Bus. Improvement Distr. (Unpub. App. Div. Nov. 27, 2017) https://scholar.google.com/scholar_case?case=18167079902621126090

The Appellate Division held that a requestor pursuing a declaratory judgment under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, is not entitled to attorney’s fees for legal work performed after receipt of the requested records. Plaintiff filed suit after the Montclair Business Improvement District denied him access to its records on the basis that it was not a public agency subject to OPRA. Shortly thereafter, however, the district provided the requested records to the plaintiff at the copying rate that plaintiff demanded, but continued to maintain that it was not a public agency. Plaintiff persisted in the litigation, and the Appellate Division ultimately declared that defendant was a public agency subject to OPRA. On remand, the trial court found that the plaintiff was not entitled to an award of fees under N.J.S.A. 47:1A-6 for work performed after receipt of the requested records. The Appellate Division relied on the plain language of the section, the policies embodied in OPRA and prior judicial decisions to find that fees may only be awarded only to “requestors” in denial of access cases. Extending the requirement of counsel fees to those who are granted access but persist in seeking declaratory judgment that the entity is a public agency would contravene to the goals of a cooperative process and swift public access.
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a.  Senior Citizens that had delinquent balances for taxes were receiving calls or letters from someone claiming to
be representing the tax office of Clark - and advising them that they were at risk of losing their property for this
delinquency.

b. A resident, that had an open lien on his property, came to the office very irate- saying that someone knocked
on their door saying that they were going to have their house taken away for an open lien. The resident was
extremely upset because his teenage daughter was home alone when this person came and really made her nervous.
c.  Residents are receiving soliciting calls offering their services - to help them obtain a refund for an
overpayment on their taxes.

These are only a few of the scenarios. It concerns me that this information is being used to take advantage of our
citizens. Since our responsibility as Tax Collector's is to protect and serve the tax payer, I feel we need to address
this concern. There has to be a way to fulfill the requests while protecting the homeowners.

Any input would be greatly appreciated.

Thank you

Laura Caliguire
Tax Collector
Township of Clark

From: XXX(@XXX.XXXXX.XX.XX <XXX(@XXX.XXXXX.XX.XX>

Sent: Thursday, March 01, 2018 2:31 PM

To: Clerk's Dept. <XXXXX(@XXXXXXXX.XXX>

Subject: OPRA In Depth: Privacy and Law Enforcement Issues

Dear Municipal Clerk:

On April 16,2018 at the DoubleTree Hotel in Tinton Falls from 8:30a.m. to 12:30p.m. the NJ League of
Municipalities will have a seminar titled "OPRA In

Depth: Privacy and Law Enforcement Issues." This seminar will discuss two critical areas of OPRA: the statute's
privacy provision, and OPRA's requirements governing law enforcement records. Topics to be discussed with regard
to privacy issues include: the application of OPRA's privacy exemption to various government records and
information contained in government records; recent case law developments concerning OPRA and privacy
interests; and the procedures that public bodies should follow when in receipt of an OPRA request that presents a
privacy issue. The seminar will also provide an in depth review of OPRA and law enforcement records. This
includes an overview of the statute's provisions concerning investigatory and security records, and also a discussion
of recent court cases on the public's access to law enforcement records, such as police reports and videos from
dashcams, bodycams and surveillance cameras. In addition, there will be a discussion of other recent notable OPRA
opinions issued by the courts.

Presenters:

- Carl Woodward, Esq, League Associate Counsel, Carella,Byrne,Cecchi,Olstein,Brody & Agnello,P.C.

- Lew Scheindlin, Esq, Former Assistant Attorney General for OPRA, New Jersey Division of Law, Office of
Attorney General, Firm of Lewis A. Scheindlin, Esq.

Member Rate: $70.00* / Non-Member: $90.00 *Member rate applies to: Municipalities, State, County, and
Municipal Utilities & Authorities.

CEU's - CMFO/CCFO-4.0 Off Mgmt/Anc; CTC-4.0 Gen/Sec; CPWM-4.0 Govt;RMC-4.0 Rec; QPA- 4.0 Off
Admin/Gen Duties; RPPO/RPPS-4.0 M/S; CRP-3.0 Classroom;CPA-
4.0PD;NJCLE-4.0;PACLE-3.5*

Registration: www.njslom.org/seminars/



More Information: 609-695-3481 ext 118 or XXXXXXXX(@XXXXXX.XXX

DISTRIBUTION: Municipal Clerk, Chief Financial Officer, Tax Collector / County Freeholder Board Clerk, Chief
Financial Officer / Authority Officials / Fire District Officials / Procurement Officials



From: XX

To: X ; XX ; XX B ) ; X
Cc: X ; KX ; XX ; KX
Subject: Scheeler Decision- NJ Citizen OPRA requests

Date: Wednesday, May 16, 2018 10:19:58 AM

Attachments: 22092-15a2704-15a2716-15.pdf

All,

The Appellate Division, today, issued its opinion in Scheeler v. Cape May (consolidated with other
cases.) This was a published decision. The court found that OPRA requests are not limited to NJ
residents but available to all. A copy of the decision is attached.

“We conclude that the reference to "citizens" — found in N.J.S.A. 47:1A-1 and nowhere else in
OPRA — expresses the Legislature's general intent to make New Jersey government records
open to the public, rather than expressing an intent to limit access to only New Jersey residents
or domiciliaries. Because the more specific provisions of OPRA refer to "any person," and
because OPRA is to be construed broadly to achieve the Legislature's over-arching goal of
making public records freely available, we conclude that the right to request records under
OPRA is not limited to "citizens" of New Jersey.”

Frank Marshall, Esq., Staff Attorney

New Jersey State League of Municipalities
609-695-3481 extn 137

222 West State St.

Trenton, NJ 08608

This email is not confidential communication and is read by others.

Visit NJ Municipalities’ digital bookshelf at njmmagazine.org.

Follow us

Like us on Facebook at facebook.com/njleague
Follow us on Twitter @nj league

LinkedIn: linkedin.com/company/new-jersey-league-of-municipalities
YouTube: hitp://bit.ly/1P7GsVR

The NJLM is subject to Open Public Records Act. Any email sent or received by the League may be subject to a records
request.
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NOT FOR PUBLICATION WITHOUT THE
APPROVAL OF THE APPELLATE DIVISION

SUPERIOR COURT OF NEW JERSEY

APPELLATE DIVISION

DOCKET NO. A-2092-15T2
A-2704-15T2
A-2716-15T2

HARRY SCHEELER,

Plaintiff-Respondent,
APPROVED FOR PUBLICATION

v May 16, 2018
ATLANTIC COUNTY MUNICIPAL APPELLATE DIVISION
JOINT INSURANCE FUND, ARTHUR J.
GALLAGHER RISK MANAGEMENT
SERVICES, INC., in its capacity
as the Fund Administrator, and
PAUL J. MIOLA, in his capacity
as the Custodian of Records for
Atlantic County Municipal Joint
Insurance Fund,

Defendants-Appellants.

LAWYERS' COMMITTEE FOR CIVIL
RIGHTS UNDER LAW, a non-profit
organization located in
Washington, D.C.,

Plaintiff-Appellant,
V.

ATLANTIC CITY BOARD OF EDUCATION,

a public agency formed under the
laws of the State of New Jersey and
ANGELA BROWN, in her professional
capacity as Records Custodian

for the Atlantic City of Board

of Education,

Defendants-Respondents.





HARRY SCHEELER,
Plaintiff-Appellant,

V.

CITY OF CAPE MAY and LOUISE

CUMMINSKEY, in her capacity as

Records Custodian for the City

of Cape May,

Defendants-Respondents.

Submitted December 5, 2017 — Decided May 16,
Before Judges Reisner, Hoffman, and Mayer.

On appeal from Superior Court of New Jersey,
Law Division, Burlington County, Docket No.
L-0990-15; Atlantic County, Docket  No.
1-0832-15; and Cape May County, Docket No.
L-0444-15.

Birchmeier & Powell, LLC, attorneys for
appellants in A-2092-15 (James R.
Birchmeier, on the briefs).

American Civil Liberties Union of New Jersey
Foundation, attorneys for appellant in A-
2704-15 (Iris Bromberg, Edward L. Barocas,
and Jeanne LoCicero, on the briefs).

Pashman Stein Walder Hayden, PC, attorneys
for respondent (in A-2092-15) and appellant
(in A-2716-15) Harry Scheeler (CJ Griffin,
of counsel and on the Dbrief; Suzanne
Bradley, on the briefs).

Birchmeier & ©Powell, LLC, attorneys for
respondents in A-2716-15 (Anthony P. Monzo
and Louis A. DeLollis, on the brief).

2018

A-2092-15T2





Law Offices of Riley and Riley, attorneys
for respondent in A-2704-15 (Tracy L. Riley
and Rachel M. Conte, on the brief).

McCusker, Anselmi, Rosen & Carvelli, PC,
attorneys for amici curiae The Reporters
Committee for Freedom of the Press and 18
Media Organizations in A-2092-15 (Bruce
Brown, Katie Townsend, and Adam A. Marshall,
of counsel; Bruce S. Rosen, on the brief).

William J. Kearns, Jr., General Counsel, for
amici curiae New Jersey State League of
Municipalities and Municipal Clerks
Association of New Jersey in A-2716-15
(Edward Purcell, Associate Counsel, on the
brief).
Law Offices of Walter M. Luers, LLC,
attorneys for amici curiae The Coalition for
Sensible Public Records Access and The
National Association of Professional
Background Screeners in A-2716-15 (Walter M.
Luers and Raymond M. Baldino, of counsel and
on the brief).
The opinion of the court was delivered by
REISNER, P.J.A.D.
These three appeals, which we consolidated for purposes of
this opinion, present the same issue: Does a person who is not a
resident or domiciliary of New Jersey have standing to file a
request for public records under the Open Public Records Act
(OPRA), or are rights under OPRA restricted to "citizens" of New
Jersey?

We conclude that the reference to "citizens" — found in

N.J.S.A. 47:1A-1 and nowhere else in OPRA — expresses the
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Legislature's general intent to make New Jersey government
records open to the public, rather than expressing an intent to
limit access to only New Jersey residents or domiciliaries.
Because the more specific provisions of OPRA refer to "any
person," and because OPRA is to be construed broadly to achieve
the Legislature's over-arching goal of making public records
freely available, we conclude that the right to request records
under OPRA is not limited to "citizens" of New Jersey.

Accordingly, we affirm the October 8, 2015 and December 24,
2015 orders on appeal in A-2092-15.' We reverse the orders on
appeal in A-2704-15 and A-2716-15, and remand those cases to the
trial court for further proceedings consistent with this
opinion.

I
The appeals present a purely legal issue, as to which our

review is de novo. See Manalapan Realty, LP v. Twp. Comm. of

' In A-2092-15, defendants raise additional legal challenges to
the order directing them to turn over attorney billing records,
subject to the right to redact privileged materials, and to the
counsel fee awarded to plaintiff. See N.J.S.A. 47:1A-1.1;
N.J.S.A. 47:1A-5(e); N.J.S.A. 47:1A-6. Those issues were
thoroughly and correctly addressed by Assignment Judge Ronald E.
Bookbinder in his August 31, 2016 supplemental written opinion,
issued pursuant to Rule 2:5-1(b). Defendants' arguments are
without sufficient merit to warrant further discussion here. R.
2:11-3(e)(1)(E).
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Manalapan, 140 N.J. 366, 378 (1995). However, we set forth some
brief background concerning each case.

In A-2092-15, Harry Scheeler, an open government activist
who moved from New Jersey to North Carolina in 2014, submitted
an OPRA request seeking records from Atlantic County Municipal
Joint Insurance Fund (ACMJIF), ACMJIF's fund administrator, and
its records custodian (collectively, defendants). Specifically,
he sought records concerning legal bills submitted for payment
for lawsuits filed against Hamilton Township, Atlantic County.
Defendants provided some of the records, but declined to provide
what they characterized as "confidential and privileged memos"
for ongoing litigation. After Scheeler filed an OPRA lawsuit in
Burlington County, defendants contended that he had no standing
to request documents under OPRA because he was not a citizen of
New Jersey.

In a series of well-reasoned written opinions, Judge
Bookbinder concluded that the right to request public records
under OPRA is not limited to New Jersey citizens. He also found
that the "confidential memos" were not memoranda at all, but
were simply detailed legal invoices. The judge concluded that
OPRA required defendants to produce them, but he permitted
defendants to redact any attorney-client privileged material or

work product. Defendants subsequently produced the records,

5 A-2092-15T2





with redactions. The judge also awarded Scheeler counsel fees
for the litigation, pursuant to OPRA. See N.J.S.A. 47:1A-6.

In A-2716-15, Scheeler filed a similar OPRA lawsuit against
the City of Cape May, seeking records concerning government
spending on legal services. In that case, another trial judge
dismissed the complaint, reasoning that only New Jersey citizens
had standing to request public records under OPRA. The judge
was particularly concerned with the burden Scheeler's requests
placed on local government resources, asking rhetorically:

At the time the OPRA was adopted, did the
members of the New Jersey [Legislature
contemplate that they were authorizing an
out of state gadfly to repeatedly bombard
local governments with demands to produce
public records?

In A-2704-15, the Lawyers' Committee for Civil Rights Under
Law (LCCR), a national non-profit c¢ivil rights organization,
sought records from the Atlantic City Board of Education
(Board), concerning school 1level enrollment and disciplinary
data. The same judge who dismissed Scheeler's case against Cape
May also dismissed LCCR's OPRA complaint against the Board on
standing grounds.

IT
The issue presented in these three appeals revolves around

a phrase used in the first paragraph of N.J.S.A. 47:1A-1. The

municipal defendants rely on the following language:
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The Legislature finds and declares it to be
the public policy of this State that:

government records shall be readily
accessible for inspection, copying, or
examination by the citizens of this State

[N.J.S.A. 47:1A-1 (emphasis added).]
In construing a statute, we first consider its language.

In re Kollman, 210 N.J. 557, 568 (2012). Ordinarily, if the

statutory language is unambiguous, our task is complete and we

need not look further. DiProspero v. Penn, 183 N.J. 477, 492-93

(2005). However, if a word or phrase is ambiguous, we then
consider the context in which the language appears, the language
of the statute as a whole, the statute's purpose, and its

history. See Wilson ex rel. Manzano v. City of Jersey City, 209

N.J. 558, 572 (2012). In construing a statute, we must be

faithful to the Legislature's intent in enacting it. See Sussex

Commons Assocs., LLC v. Rutgers, 210 N.J. 531, 540-41 (2012).

We should, therefore, avoid literal interpretations of words or
phrases that will produce an absurd result, contrary to the
legislative purpose. Id. at 541.

In using the term "citizens of this State," the Legislature
arguably created an ambiguity in N.J.S.A. 47:1A-1. However, we
conclude that any ambiguity is easily resolved. Reading

N.J.S.A. 47:1A-1 sensibly, bearing in mind the context in which
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the phrase "citizens of this State" is wused, the terms the
Legislature wused in the rest of OPRA, and considering the
statute's history and purpose, we cannot conclude that the
Legislature intended to preclude out-of-state residents from
making OPRA requests.
The term "citizen" appears in the above-quoted section of

N.J.S.A. 47:1A-1, and in its last paragraph:

[A] public agency has a responsibility and

an obligation to safeguard from public

access a citizen'’s personal information with

which it has been entrusted when disclosure

thereof would violate the citizen's
reasonable expectation of privacy . . . .

[Ibid. (emphasis added).]

Clearly the term "citizen" in the last paragraph does not refer
to New Jersey residents. It would produce an absurd result if
the government were only required to protect personal
information of New Jersey residents and could freely disseminate
medical records, school transcripts, and other personal
information of out-of-state residents. It is more logical to
construe the term "citizen" as simply meaning "a person" or "an
individual."

Although OPRA has an extensive definitions section,
N.J.S.A. 47:1A-1.1, "citizen" is not defined. Other than in

N.J.S.A. 47:1A-1, the term does not appear anywhere else in the
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statute. Rather, the remaining sections of OPRA use the term
"person" or "requestor."

Significantly, section five of OPRA, which specifically
addresses the obligation to produce records, uses the terms
"person" or "requestor." N.J.S.A. 47:1A-5(a) provides that a
government records custodian "shall permit the record to be

inspected, examined, and copied by any person during regular

business hours . . . ." (emphasis added). Subsection (b)
provides that "[a] copy or copies of a government record may be

purchased by any person upon payment of the fee prescribed by

law or regulation." N.J.S.A. 47:1A-5(b) (emphasis added).
Subsection (c) permits "[t]lhe requestor" to review and object to
a charge for copying public records. N.J.S.A. 47:1A-5(c).
Subsections (f) and (i) indicate that anonymous OPRA requests
are permitted, which appears incompatible with a state residency

requirement. N.J.S.A. 47:1A-5(f) and (1i). See A.A. V.

Gramiccioni, 442 N.J. Super. 276, 283 (App Div. 2015); see also

N.J.S.A. 47:1A-2.2(c) (prohibiting anonymous requests for
certain information about crime victims).

The OPRA section concerning enforcement provides that "[a]
person who 1is denied access to a government record by the
custodian of the record, at the option of the requestor, may"

file a lawsuit in Superior Court or file a complaint with the
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Government Records Council (GRC). N.J.S.A. 47:1A-6 (emphasis
added). Further, "[a] requestor" who prevails in an OPRA action
is entitled to counsel fees. N.J.S.A. 47:1A-6. See also
N.J.S.A. 47:1A-7(b) and (d) (GRC is to address an OPRA complaint
filed by "any person" and offer mediation where "any person"
files a complaint).

Although N.J.S.A. 47:1A-1 refers to protecting the privacy
rights of a "citizen," a more specific section of OPRA that
addresses personnel records refers to "any individual."

Notwithstanding the provisions of [OPRA] or
any other law to the contrary, the personnel
or pension records of any individual in the
possession of a public agency, including but
not limited to records relating to any

grievance filed by or against an individual,
shall not be considered a government record

[N.J.S.A. 47:1A-10 (emphasis added).]
This further supports our view that "citizen," as wused in
N.J.S.A. 47:1A-1, was not intended as a restrictive term.
The purpose and history of OPRA support our construction.

OPRA embodies "the State's policy in favor of broad access to

public records." N. Jersey Media Grp., Inc. v. Twp. of
Lyndhurst, 229 N.J. 541, 555 (2017). The Legislature intended

"to maximize public knowledge about public affairs in order to

ensure an informed citizenry and to minimize the evils inherent
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in a secluded process." Ibid. (quoting Mason v. City of

Hoboken, 196 N.J. 51, 64 (2008)).
The predecessor to OPRA, the Right to Know Law (RTKL), L.
1963, c. 73, provided considerably narrower rights of public

access to government records. N. Jersey Media, 229 N.J. at 565-

66. In replacing the RTKL with OPRA, the Legislature expressed
its intent to expand the public's right of access to public
records, beyond that permitted by the RTKL. Id. at 566. "When
it enacted OPRA, the Legislature replaced the RTKL's more
restrictive view of public access with the current, far broader
approach." Id. at 566.

Unlike in OPRA, the term "citizen" was used throughout the
RTKL, including the specific provisions defining who could
request and obtain records and who could enforce the statute.
See N.J.S.A. 47:1A-2; N.J.S.A. 47:1A-2.1; N.J.S.A. 47:1A-4
(repealed by OPRA, L. 2001, c. 404).2 We conclude that in
replacing the term "citizen" with "person" in the analogous
sections of OPRA, the Legislature signaled its intent to broaden

rather than limit the right of public access.? See In re Zhan,

’ While addressing a different issue, our Supreme Court stated

in dicta that "[t]lhe RTKL has no standing requirement other than
New Jersey citizenship." Keddie v. Rutgers, 148 N.J. 36, 44
(1997).

(continued)
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424 N.J. Super. 231, 237 (App. Div. 2012) ("The term 'any
person' is clearly broader than the term 'citizen.'"). The
Statement to Senate Bill No. 2003, which was adopted as OPRA,
also lends some support for that view, because the Statement
referred to "the public" rather than to state «citizens.
Sponsor's Statement, Statement to Senate Bill No. 2003 (2000).
"The bill amends N.J.S.A. 47:1A-1 to affirmatively state that:
the public has a right of access, with certain exceptions, to
all government records . . . ." Sponsor's Statement, Statement
to Senate Bill No. 2003 (2000).

Moreover, in the same paragraph of N.J.S.A. 47:1A-1 that
contains the phrase "the «citizens of this State," the
Legislature directed that "any 1limitations on the right of

access accorded by [OPRA], shall be construed in favor of the

(continued)

3 Defendants' reliance on McBurney v. Young, 569 U.S. 221
(2013), is misplaced. 1In one sentence, the Court listed OPRA as
one of several state statutes that limited record access to
citizens of the state. McBurney, 569 U.S. at 226. The sentence
was dicta, with no accompanying rationale, and it is not binding
on us. See Becker v. Baron Bros., 138 N.J. 145, 165 (1994)
("Although we often look to the decisions of federal courts for
guidance, we are not bound by their decisions in respect of our
own state law."). Likewise, we owe no deference to legal
opinions of the GRC, which has issued contradictory advice on
this issue. See Paff v. Galloway Twp., 229 N.J. 340, 356-57
(2017); N.J.S.A. 47:1A-7(e). Nor can we attribute significance
to bills introduced prior to OPRA, but never adopted. See
Jersey City Chapter, Prop. Owner's Protective Ass'n v. Jersey
City, 55 N.J. 86, 95-96 (1969).

12 A-2092-15T2





public's right of access." N.J.S.A. 47:1A-1. Thus, any doubts
about the meaning of the phrase should be resolved in favor of
public access, and hence in favor of construing the phrase as a
generality rather than an intentional limit on standing.® See

Serrano v. South Brunswick Twp., 358 N.J. Super. 352, 366 (App.

Div. 2003) (ambiguities in OPRA are to be resolved in favor of
public access).

On this appeal, the amici curiae present a variety of
policy arguments in support of their respective interpretations
of the statute. For example, the amici representing the news
media argue that making government records open to all
requestors, regardless of their geographic location, enables
out-of-state news organizations to uncover and report on
information of importance to this state's inhabitants. The

municipal amici contend that providing copies of public records

‘ It is not unusual for the Legislature to express a general

intent that a statute should improve conditions for this State's
citizens or inhabitants, while using different terms in the rest

of the statute. For example, the Law Against Discrimination
(LAD) states the Legislature's concern about discrimination
"against any of [this state's] inhabitants." N.J.S.A. 10:5-3.

However, that does not mean that the LAD only protects New
Jersey residents and allows discrimination against visitors from

other states. The LAD's specific provisions addressing
discrimination in housing, employment and public accommodations
prohibit discrimination against any "person," or any

"individual." See N.J.S.A. 10:5-4; N.J.S.A. 10:5-12.
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to requestors from all over the country, and potentially from
all over the world, would place an undue burden on their limited
resources. However, it is not our role to make policy, but to
discern the Legislature's policy and honor it in our

construction of statutes. See In re Town of Harrison, 440 N.J.

Super. 268, 301 (App. Div. 2015). Concerns about OPRA's
practical ramifications should be directed to the Legislature.
Affirmed in A-2092-15; reversed and remanded in A-2704-15

and A-2716-15. We do not retain jurisdiction.

| hereby certify that the foregoing
is a true copy of the original on

CLERK OF THE AP TE DIVISION
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From: XXX @XXXXXX XXX

To: XXXXXXXXXXK @ XXXKXXKXXKXK XXX
Cc: XXOXXX@XXXXXX XXX
Subject: Talking Points on OPRA/OPMA
Date: Thursday, June 14, 2018 11:37:32 AM
Attachments: image001.png
image003.png
passanate.docx
Mayor,

As you requested, attached are some talking points on OPRA/OPMA. If you have any questions or
need additional information please do not hesitate contact on my cell 732-895-9611. | will be
heading down to the Statehouse shortly.

Lori

Lori Buckelew

Senior Legislative Analyst
NJ League of Municipalities
609.695.3481 x112

Follow us

_f] ¥ JinAllTube

Facebook: facebook.com/njleague Twitter: @nj_league
Linkedin: linkedin.com/company/new-jersey-league-of-municipalities YouTube:
youtube.com/channel/UCbce?0VwWoLvObvxNz 89m7w

This communication, including attachments, may contain information that is privileged and confidential, and it is only intended for the use
of the individual or entity to which it is addressed. If you are not the intended recipient, any disclosure, copying, distribution, or use of this
communication is prohibited. If you have received this email in error, please advise by telephone and destroy the original document.

Please be advised that the New Jersey State League of Municipalities is subject to the New Jersey Open Public Records Act. As such, any email sent or

received by the League may be subject to a records request.
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OPRA/OPMA Outstanding Issues:



1. Subcommittees (OPMA):

The definition of subcommittees has been changed to “any subordinate committee of a public body, except the Legislature, regardless of label, that is formally created by that body, comprised of two or more members, but less than a quorum, of the public body, and recognized by the public body as a subcommittee thereof.”  Subcommittees would be required to prepare at least quarterly reports of their meetings that must include; the number of meetings held since the last report, the names of members of the subcommittee, and a concise statement of the matters discussed.  Every subcommittee must file at least one report with the public body.  A subcommittee report is available for public access in the same manner as minutes of a meeting of the public body.  If the subcommittee has given an oral report at a meeting of the public body then they are not required to submit the written report for that quarter.  The public body must determine if a subcommittee meeting is open to the public.  If the meeting is open to the public, adequate notice must be provided. 



· Subcommittees do not expend public funds nor establish ordinances/policies



· Advisory in nature



· Lose the ability to explore various options or start the conversation at the “high point” (for example, starting budget discussions under the assumption all departments received the budget they requested)



· Creates opportunity for litigation if governing body chooses not to make a subcommittee open to the public based on a policy decision and not a listed exempted under OPMA.



· Subjects subcommittees to politics



2. Prevailing Attorney Fees (OPMA & OPRA):

The OPRA bill continues to mandate prevailing attorney fees for violation of OPRA, and the OPMA bill is changing prevailing attorney fees from permissive to mandatory. 



· Judges must have the discretion to award prevailing attorney fees where appropriate

· Created a cottage industry under OPRA of attorneys submitting “test” request to multiple towns at once

· Concern same cottage industry will be created with OPMA

· Does not allow for clerical errors or human error

· Added burden on taxpayers who ultimately pay the prevailing attorney fees



3. Release of Minutes (OPMA):

The bill would require that minutes be made available as soon as possible but no later than 15 days after the next meeting of the public body occurring after the meeting for which the minutes were prepared. Understand Senator Weinberg is amending the bill to provide for 2 days for towns with population under 5,000 and provide some relief in emergent situations.

· This is just micromanagement by the legislature. 

· Need flexibility to address community needs

· Creating a situation where the municipal clerk will just be responding to OPRA request and completing minutes and not serving the residents.

4. Expands the definition of Government Records (OPRA):

The bill expands the definition of government record to include a record that is “required by law to be made, maintained or kept on file.”  Currently, if an OPRA request is received for a document that does not exist, the OPRA request is denied and there is no violation of OPRA.



· This will end up in litigation at taxpayers expense

· While the records custodian will not be liable there will still be an OPRA violation

· Holding current governing body accountable for actions of previous administrations and in some cases prior to OPRA
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From: Lisa Tilton

To: 10X ; XK ;XX ; X
X

Cc: X ; XX ; XK ; X ; Steve
Martinelli Sr .; David Turner; @x ; Dominic DiYanni;
o ; XK ) X

Subject: URGENT: Opposition to S-106 (OPMA) & S-107 (OPRA)

Date: Thursday, June 14, 2018 10:45:53 AM

Attachments: OPMA-OPRAResolutions.pdf

Dear Senators:

Senator James Beach,
Senator Shirley K. Turner,
Senator Chris A. Brown,
Senator Nilsa Cruz-Perez,
Senator Samuel D. Thompson,

Please accept this email on behalf of Buena Vista Township Mayor Chuck Chiarello and Township
Committee regarding the proposed legislation S-106 and S-107 slated for discussion today at the
Senate Government, Wagering, Tourism & Historic Preservation Committee.

Buena Vista Township vehemently opposes the legislative proposals regarding the Open Public
Meetings Act (OPMA) and Open Public Records Act (OPRA) as stated in Bills S-106 and S-107.
Enactment of these bills as proposed would increase and pose unfunded mandates on municipalities
in order to comply with the new standards. Reforms can be made to recognize the burden on local
governments while honoring the intent of these Acts.

Buena Vista Township has previously opposed and continues to oppose proposed legislation to the
Open Public Meetings Act and Open Public Records Act as described in the attached adopted
resolutions. The Township strongly requests you take these resolutions under consideration and
reject Senate Bill Nos. 106 and 107 and draft new legislation to modernize OPMA and OPRA while
providing municipalities and clerks with the resources to effectuate these changes for the benefit of
the public.

Thank you for your time and consideration.

Lisa A. Tilton, RMC/CMR
Township Clerk / Registrar
Planning / Zoning Board Secretary
Insurance Fund Commissioner
Buena Vista Township

890 Harding Highway

PO Box 605

Buena, NJ 08310

856-697-2100 Ext. 11

Fax: 856-697-8651

www.buenavistanj.com

The Township of Buena Vista email system is for business purposes only. This email and any files transmitted with it are confidential and
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RESOLUTION NO. 186-2017

RESOLUTION OF THE TOWNSHIP OF BUENA VISTA, COUNTY OF ATLANTIC,
STATE OF NEW JERSEY EXPRESSING OPPOSITION TO LEGISLATIVE
PROPOSALS REGARDING THE OPEN PUBLIC MEETINGS ACT AND OPEN
PUBLIC RECORDS ACT

WHEREAS, the New Jersey Senate Budget and Appropriations Committee took
action on Senate Bill Nos. 1045 and 1046, which amend the Open Public Meetings Act and
Open Public Records Act, respectively, on June 29, 2017; and

WHEREAS, the Committee released the bills to the full Senate without

recommendation because the bills are unnecessary, unpopular with the public, and wouldiﬁ
|

result in significant financial and administrative burdens on municipalities; and |

WHEREAS, the bills fail to adequately protect taxpayers, municipalities and,
especially, municipal clerks from abusive, harassing, and purposefully confrontational
individuals who submit voluminous requests for no legitimate reason; and

WHEREAS, the legislation would expand the Open Public Meeting Act to create
impractical and burdensome requirements with respect to subcommittees and working groups
established by the entire governing body, which would effectively limit the ability of small
groups of local officials discussing issues of public concern for the purposes of informing the
governing body; and

WHEREAS, under the bills, the responsibilities of municipal clerks, who the
Legislature has already loaded with responsibilities beyond the scope of their office, would
be stretched even further than current law requires without a single dollar of additional
resources provided to, or authorized to be collected by, municipalities; and

WHEREAS, the bills would impose a financial burden on municipalities that would
not be offset by a revenue source other than the property tax, making the bills unfunded
mandates prohibited by the New Jersey Constitution; and

WHEREAS, some municipalities are more equipped than others to meet the burdens
that would be imposed by Senate Bill Nos. 1045 and 1046, however, without assistance of
any kind from the States or the courts, every municipality would be on its own to meet the
myriad new requirements of the law; and

WHEREAS, the New Jersey League of Municipalities raised similar concerns

regarding the proposed legislation.






NOW, THEREFORE, BE IT RESOLVED by the Township of the Buena Vista,
that the Legislature is strongly urged to reject Senate Bill Nos. 1045 and 1046 and draft new
legislation to modernize OPRA and OPMA while providing municipalities and clerks with |
the resources to effectuate these changes for the benefit of the public.

BE IT FURTHER RESOLVED, that a copy of this resolution be forwarded to
Governor Christie, Senate Leader Steve Sweeney, Senator, Jeff Van Drew, Senator Jim
Whelan, Senator Loretta Weinberg, Assemblyman Chris Brown, Assemblyman Vincent
Mazzeo and Executive Director of the New Jersey League of Municipalities and Atlantic

County Municipalities.

Certified to be a true copy of the Resolution adopted by the Township Committee of’
Buena Vista Township, County of Atlantic and State of New Jersey, on the 25" day of

September, 2017.

TOWNSHIP COMMITTEE
TOWNSHP OF BUENA VISTA

BY: %‘j&?{b/w%

CHUCK CHIARELLO, MAYOR

DATED: AUGUST 28,2017
ADOPTED: AUGUST 28, 2017
ATTEST:

|\ Dbfoc

TISA A. TILTON, TOWNSHIP CLERK
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RESOLUTION NO. 162-2015

RESOLUTION OPPOSING NEW JERSEY LEGISLATURE BILLS S781 AND S782 TO
ENACT CHANGES TO THE OPEN PUBLIC RECORDS ACT (OPRA) AND OPEN PUBLIC
MEETINGS ACT LAW

WHEREAS, after many years of discussion and debate, the Open Public Records Act
(OPRA) was approved by the Legislature and signed into law, as P.L. 2001, making significant
changes in the law governing public records; and

WHEREAS  this law is generally regarded as successful in promoting open government
and transparency in governmental procedures and proceedings; and

WHEREAS, despite this success, compliance with OPRA can place an inordinate
burden on local governments, particularly smaller communities, which often have limited staff
and part-time individuals serving departments; and

WHEREAS, the Township Committee has identified compliance with the Open Public
Records Act, N.J.S.A. 47:A-1 et. seq. (‘OPRA”) as a problem for municipalities as a result of
loss efficiency and out-of-pocket costs to municipalities; and

WHEREAS, the New Jersey Legislature has proposed bills S781 and 5782 which
include amendments to the Open Public Records Act and Open Public Meetings Act; and

WHEREAS, after careful review and consideration of such bills, Township Committee
opposes the enactment of $781 and S782 until amendments can be made and further
reviewed;

WHEREAS, enactment of S781 and S782 would increase and pose unfunded mandates
on municipalities in order to comply with the new standards; and

WHEREAS, the Township Committee has become increasingly aware of the costs of
complying with OPRA and of individuals and attorneys who are using OPRA for their personal
financial gain; and

WHEREAS, reforms can be made to OPRA and OPMA to recognize the burden on local
governments while honoring the intent of these Acts; and

NOW, THEREFORE, BE IT RESOLVED, by the Township Committee of Township of
Buena Vista, County of Atlantic, State of New Jersey in conference assembled, that the State
Legislature consider reforms to S781 and S782 which eases time frames for compliance with
requests, increases reimbursement costs and limits requests of a strictly commercial nature as
well as removes unfunded mandates on municipalities; and

NOW, THEREFORE, BE IT FURTHER RESOLVED, by the Township Committee of
Buena Vista Township that the Governor and State Legislature are urged to review S781 and
S782 provisions of OPRA and OPMA and consult with Municipal Clerks to reform such bills.

BE IT FURTHER RESOLVED, that a copy of this resolution be forwarded to Governor Christie,
Senate Leader Steve Sweeney, Senator, Jeff Van Drew, Senator Jim Whelan, Senator Loretta
Weinberg, Assemblyman Chris Brown, Assemblyman Vincent Mazzeo and Executive Director of
the New Jersey League of Municipalities and Atlantic County Municipalities.

TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF BUENA VISTA

BY:@Q«&gl&w&Za

CHUCK CHIARELLO - MAYOR

DATED: JUNE 8, 2015 A
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are intended soley for the use of the individual or entity to which they are address. This communication may contain material protected
by the attorney-client privilege. If you are not the intended recipient or the person responsible for delivering the email to the intended
recipient, be advised that you have received this email in error and that any use, dissemination, forwarding, printing, or copying of this
email is strictly prohibited. If you received this email in error, please notify the sender immediately by reply email and destroy all copies
of the original mail.
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