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To: "Frank Marshall"
Cc: Trishka Waterbury Cecil Esq .
Subject: RE: Facebook OPRA Case
Date: Friday, February 15, 2019 4:12:19 PM
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Frank,
I have attached the October Law Review in which we reported on both the Larkin case and the
Gelber case that came to different conclusions. I don’t know whether either of them have been
appealed, but there certainly were no Appellate decisions reported on them in our January edition. 
The January edition did contain a squib about Carter v. Franklin Fire Dist. No. 1 (Unpub. App.
Div. Oct. 3, 2018)
https://scholar.google.com/scholar_case?case=11074235840564658428. That case deals with
a little different fact pattern: PAC emails on a Fire District’s server which were declared not to
be public records.  We are currently in the process of preparing for the April edition and, in the
48 cases we have assigned to the editors for summary, there appear to be none that deal with
similar issues.
I am forwarding the thread to Trishka in case she knows of any cases or other information on
Facebook and OPRA.
Regards,
Tom
 

From: Frank Marshall <xxxxxxxxx@xxxxxx.xxx> 
Sent: Friday, February 15, 2019 2:06 PM
To: xxxxxx@xxxxxxxxx.xxx
Subject: Facebook OPRA Case
 
Tom,
 
Back in October you asked for a copy of the Larkin v. Glen Rock case (see,
below).  You were going to publish them in the law review.  I have had a
few questions about this issue recently and was wondering if you put
together any other information on the topic that I could pass along.
 
Thanks,
Frank

From: TOM DUNN [mailto:xxxxxx@xxxxxxxxx.xxx ] 
Sent: Wednesday, October 17, 2018 2:12 PM
To: Trishka Waterbury Cecil Esq.; Frank Marshall; 'Carl R. Woodword, III Esq'
Subject: LARKIN V GLEN ROCK
 
“Would any of you have immediately available the opinion in Larkin v. Glen Rock – a Facebook OPRA
case—that we discussed in the amicus committee and at the ILGA Board meeting?  If so can you send
me a pdf ASAP?  Sorry for the procrastination but apparently my copy of the case got swallowed by
the internet.
Steve Kleinman has given me an opinion by Judge Mizdol in which – under somewhat similar, but

mailto:xxxxxx@xxxxxxxxx.xxx
mailto:xxxxxxxxx@xxxxxx.xxx
mailto:xxxxxxx@xxxxxx.xxx
https://scholar.google.com/scholar_case?case=11074235840564658428
mailto:xxxxxx@xxxxxxxxx.xxx
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Submissions for future volumes of the 


LOCAL GOVERNMENT LAW REVIEW 


should be sent to:  


 


Thomas W. Dunn, Esq. 


49 Indian Field Court 


Mahwah, NJ 07430 


or to 


dunn62@optonline.net 


 


The deadline for the January issue is December 15, 2018 


____________________________________________________________ 
 


EDITOR’S NOTE 
 


Our case editors had a big chore this quarter.  They covered the cases decided between June 


15 and September 15, and there were a lot of them.  It was the end of the term and the 


Supreme Court, alone, decided nine cases that had been on our radar.  We flagged two of 


those cases in the "Friends of the Court" segment of our July edition: 


• Dunbar Homes, Inc. v. Zoning Board of Adjustment of the Township of Franklin 


dealing with the time of application rule in land use matters. 


• Kean Federation of Teachers v. Morell involving the right of employees to a Rice 


notice. 


But there are others of particular interest to us:  


• Cherokee LCP Land, LLC v. City of Linden Planning Board involving the standing of 


a tax lien holder as an objector in a land use matter. 


• Montclair State University v. County of Passaic clarifying the rights and obligations of 


a state agency when it undertakes a development project that affects a county or 


municipality. 
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There are two cases that appear to be harbingers of an ominous trend.  Harz v. Borough of 


Spring Lake, a land use case decided by the Supreme Court, and DeSanctis v. Borough of 


Belmar, an election case decided by the Appellate Division, both dealt with applications by 


plaintiffs for attorney's fees against municipal officials in cases brought under the New Jersey 


Civil Rights Act.   


On the legislative front, we are publishing the League Bulletin for September.  Next issue, our 


Legislative Editor will summarize the most important laws recently enacted.  We have also 


reprinted articles from the League's Town Crier about the current status of the OPRA and 


OPMA amendments that are moving in the Legislature and about a new FCC Rule that 


preempts municipal regulation of its rights of way for cell service facilities – apparently in 


anticipation of 5G service. 


As we have done in the past in October, this issue contains the "Supreme Court Preview for 


States and Local Governments 2018" by Lisa Soronen, of the State and Local Legal Center, 


Washington, D.C. (an organization that files Supreme Court amicus curiae briefs on behalf of 


the Big Seven national organizations representing state and local governments).  


With the League Convention coming up shortly after our publication, we publish the Schedule 


of Educational and Social events sponsored by the Institute in Atlantic City, November 14 and 


15. 


We have included two unreported Law Division cases by Judge Mizdol in Bergen County about 


the intersection of Facebook with OPRA.  See Larkin v. Glen Rock and Gelber v. 


Hackensack.  We have also included an unreported decision of the Appellate Division in 


Matula v. Township of Berkeley Heights which, in obiter dicta, is bound to give local 


government lawyers fits in advising church members about their conflicts of interest.  Are we 


really supposed to ask our board members how often they go to church and how much they put 


in the basket when deciding whether they should sit on a matter? 


Sarah Fitzpatrick has stepped down as an editor after about a year of writing clear, to-the-point, 


and concise summaries for us.  We wish her well.  An announcement of new editors will be 


made in our next edition.    


We are disappointed that we do not have articles this year that qualify for the $1,000 Walter T. 


Wittman Prize.  You now have until September 15 of next year to submit an article to us.  But 


don't wait.  Please consider an interesting topic and contact us about it by email to 


dunn62@optonline.net. 


If you are involved in a case and you think the opinion is good, send it along.  Articles, 


comments, and letters can be submitted electronically in Word format.  We prefer to have 


copies of cases in Adobe pdf format, but will take whatever format is convenient.   


Electronic copies of back issues of The Local Government Law Review from 2010 onward can 


be found in the Members Only section of www.njilga.org.  If you need a copy of materials from 


the Local Government Law Review published before 2010, you may email a request to 


trishka@mgplaw.com. 
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In preparation for the new year of 2019, you will be hearing from our advertising department.  If 


you already advertise, please renew.  If you are a new advertiser we will be grateful.  


Advertising pays some of our costs of not only this publication but the website. 


Finally, with an old year ending, we offer the greetings always offered by our prior editor, 


Michael Pane, "May you have Happy Holidays and great appointments!" 


Thomas W. Dunn, Editor 


Trishka Waterbury Cecil, Assistant Editor 


Richard J. Allen, Associate Editor 


Bruce H. Bergen, Associate Editor 


Jean L. Cipriani, Associate Editor 


Christopher Falcon, Associate Editor 


Sarah E. Fitzpatrick, Associate Editor 


Ed Purcell, Associate Editor 


Tara St. Angelo, Associate Editor 


Joseph Wenzel, Associate Editor 


Steven Goodell, Legislative Editor 


William John Kearns, Jr. (ex officio) 
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October 2018 


The Local Government Law Review 


PUBLISHED DECISIONS 


Digests of Published Cases 


Through September 15, 2018 


Note: The editors use various electronic databases to keep current.  We try to 


get the official citations before publication.  If an official citation is not 


available for publication at press time, the opinion can be obtained by using 


the Westlaw or Google Scholar citation provided. 


 


SUPREME COURT 


 


CONSTITUTIONAL LAW 


• LEGISLATIVE REVIEW CLAUSE: STANDARD OF JUDICIAL REVIEW OF 


CONCURRENT RESOLUTIONS REGARDING AGENCY RULES AND 


REGULATIONS 


Communications Workers of America, AFL-CIO v. New Jersey Civil Service Commission, 234 


N.J. 483 (2018) 


https://scholar.google.com/scholar_case?case=1045335900044643881 


In the first case involving a legislative veto of executive regulations under the Legislative 


Review Clause, N.J. Const. Art. V, § I, ¶ 6) (added after referendum in 1992), the Supreme 


Court held that the courts would invalidate such a legislative veto only if (1) the legislature had 


not complied with the procedural requirements of the clause; (2) the legislature had incorrectly 


asserted that the challenged rule or regulation was inconsistent with “the intent of the Legislature 


as expressed in the language of the statute which the rule or regulation is intended to 


implement”; or (3) the legislature’s action violated a protection afforded by any other provision 


of the New Jersey Constitution, or a provision of the United States Constitution.  The Court, by 


a plurality of four justices, with three dissenters, upheld the proceedings by which the legislature 


declared invalid a Civil Service Commission regulation and subsequent amendments.  The 


regulation created a concept of “job banding” that would no longer require competitive hiring 


for individual jobs, but instead would dispense with such competitive hiring within certain bands 


of positions.  Justice Patterson (joined by Justices Solomon and Fernandez-Vina and Chief 
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Justice Rabner) delivered the opinion of the Court, which found that no presumption should 


operate in favor of either branch on the issue of whether the regulation was inconsistent with 


“the intent of the Legislature as expressed in the language of the statute which the rule or 


regulation is intended to implement.”  Instead, the court should simply determine whether the 


legislature’s finding that the rule or regulation conflicts with statutory language is correct.  On 


this issue, Justices LaVecchia, Albin and Timpone, in dissent, would have applied a standard 


that would give substantial deference to the legislature if it provided a “reasonable interpretation 


of statutory language to support its determination that an administrative agency’s rule is 


inconsistent with the legislative intent.”  The Court (by Justices Patterson, LaVecchia, Albin 


and Timpone) also found that the legislature had acted properly in invalidating the regulation in 


question.  The dissenters on that issue, Justices Solomon and Fernandez-Vina and Chief Justice 


Rabner, found that the legislature had not acted properly in invalidating the regulation in 


question.  On the other two prongs of the test, the Court agreed that the procedural requirements 


of the Constitution had been met and that there were no other constitutional provisions violated 


by the legislative veto. 


LAND USE 


• FARMLAND PRESERVATION: VIOLATION OF ARDA AND FARMLAND 


PRESERVATION EASEMENT 


State v. Quaker Valley Farms, LLC, ___ N.J. ___ 2018 WL 3848763 (2018) 


https://scholar.google.com/scholar_case?case=10133961884281010983 


The property of Quaker Valley Farms was subject to an agricultural easement that prohibits any 


activity detrimental to soil conservation but permits the construction of new buildings for 


agricultural purposes.  Quaker Valley excavated approximately twenty acres of prime top soil, 


previously used to grow chrysanthemums, to erect hoophouses—temporary greenhouses—to 


grow the flowers indoors.  The Supreme Court held that the restrictions in the easement about 


activities detrimental to soil conservation were vague and contradicted the permission to erect 


agricultural buildings.  However, it held that summary judgment in favor of the State 


Agricultural Development Commission (SADC) was warranted because of the extreme nature 


of the soil disturbance.  The Court warned that if the SADC fails to undertake the necessary 


rulemaking to establish guidance on the extent of soil disturbance permissible on preserved 


farms, then it can expect administrative due process challenges to its enforcement actions. 


LAND USE 


• INTERESTED PARTY: TAX LIENHOLDER (OWNER OF TAX SALE 


CERTIFICATE) 


Cherokee LCP Land, LLC v. City of Linden Planning Board, 234 N.J. 403 (2018) 


https://scholar.google.com/scholar_case?case=10875454767668491774 


The Supreme Court held that a tax lienholder may have standing as an “interested party” under 
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the Municipal Land Use Law (MLUL), N.J.S.A. 40:55D-1 et seq., to be an objector to a site plan 


approval on adjacent property.  The Court held that the holder of the tax lien interest was not to 


be automatically denied standing if it could show that the “right to use, acquire or enjoy property 


is or may be affected” under the definition of an “interested party” in N.J.S.A. 40:55D-4.  The 


purchaser of a tax sale certificate has the right to acquire title to the property and the right to 


possess the property in a limited way “in order to make repairs, or abate, remove or correct any 


condition harmful to the public health, safety and welfare, or any condition that is materially 


reducing the value of the property.”  N.J.S.A. 54:5-86(c).  That conclusion, however, is not, in 


and of itself, determinative of standing.  To have standing pursuant to the MLUL, a tax 


lienholder must show that its rights “may be affected” by the action under the MLUL.  


Therefore, standing must be considered on a case-by-case basis.  In this case, plaintiffs asserted 


that the proposed project would eliminate certain points of access to the encumbered property, 


interfere with an existing easement on the property, and substantially modify storm water 


management on the property.  Justice Timpone, joined by the Chief Justice, disagreed that a tax 


sale certificate was a “right to acquire property” and said that standing would only arise if the 


application under the MLUL affected the right of the lienholder to acquire the property. 


LAND USE 


• STATE EXEMPTION FROM LOCAL LAND USE APPROVALS 


Montclair State University v. County of Passaic, 234 N.J. 434 (2018) 


https://scholar.google.com/scholar_case?case=11218615795853761594 


The Supreme Court clarified the qualified exemption of state agencies from local land use 


control as set forth in Rutgers v. Piluso, 60 N.J. 142 (1972).  The state agency must be able to 


demonstrate both that the planned action is reasonable and that the state agency reasonably 


consulted with local authorities and took legitimate local concerns into consideration.  


Consultation alone does not suffice to conclusively address the essential question about the 


reasonableness of the planned action.  Further, the Court held that when the otherwise immune 


state agency’s improvement directly affects off-site property and implicates a safety concern 


raised by a local governmental entity responsible to protect public safety with respect to that 


off-site property, special judicial review and action is required.  The Court continued to 


recognize that the state entity cannot be compelled to submit to review before a planning board.  


However, in cases such as this one—where Montclair State University proposed to create an on-


site road that intersected with a county road and the county cited a safety concern with the 


intersection—a judicial finding that the county’s public safety concern has been reasonably 


addressed through the planning for the state agency’s improvement is a necessary additional 


requirement before a court may grant declaratory relief exempting the planned state action from 


local regulation or compel local regulatory action.  The Court therefore remanded the matter to 


the trial court for proceedings different from those mandated below by the Appellate Division 


(see 451 N.J. Super. 523 (App. Div. 2017)). 
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LAND USE 


• TIME OF APPLICATION 


Dunbar Homes, Inc. v. Zoning Board of Adjustment of the Township of Franklin, 233 N.J. 546 


(2018) 


https://scholar.google.com/scholar_case?case=376486994117205134 


The Supreme Court, affirming the Appellate Division in a case of first impression, held that 


under the Municipal Land Use Law’s “time of application rule” set forth in N.J.S.A. 40:55D-


10.5, a development proposal is insulated against later zoning changes only when the application 


has met all the requirements for an “application for development” as set forth in the 


municipality’s land use ordinance.  A declaration of completeness under N.J.S.A. 40-55D-10.3 


is not a prerequisite to the trigger of the “time of application rule,” but neither—as the trial court 


held—is the rule triggered by an application that does not strictly meet those ordinance 


requirements but contains enough information to allow the land use board to begin a 


“meaningful review.”  If an ordinance allows an applicant to request waivers from the 


submission requirements, the time of application rule will be triggered only if the application as 


submitted includes requests for such waivers and the land use board arbitrarily denies them. 


LAND USE; CIVIL RIGHTS 


• APPEAL FROM ISSUANCE OF ZONING PERMIT 


Harz v. Borough of Spring Lake, 234 N.J. 317 (2018) 


https://scholar.google.com/scholar_case?case=12918556977060362489 


The Supreme Court held that a homeowner who challenges the issuance of a zoning permit 


allowing construction on neighboring property, has a statutory right to be heard, on appeal, 


before the appropriate municipal land use body.  A violation of that substantive right can give 


rise to an action under the New Jersey Civil Rights Act (NJCRA), N.J.S.A. 10:6-1 et seq.  


However, it found that the plaintiff in this case did not have a cause of action for damages under 


the NJCRA against Spring Lake and its zoning officer.  When neighboring property owners 


obtained a zoning permit for an improvement to their house, plaintiff objected to the zoning 


officer and filed an appeal, but before the appeal could proceed the zoning officer required that 


the plans be modified.  When a second permit was issued based upon the modified plans, 


plaintiff again objected and tried to appeal the issuance of the permit.  On the day the planning 


board (acting as the board of adjustment) was scheduled to hear the appeal, the plans were 


withdrawn.  When a third permit was issued, plaintiff filed an action in the Law Division and 


obtained a temporary restraint, but then filed an appeal to the planning board.  After a three-


session hearing by the planning board, plaintiff’s appeal was granted in part and denied in part, 


the conditions of the approval were met, and a permit was issued, which plaintiff did not appeal.  


Plaintiff filed a federal and state civil rights action against Spring Lake and the zoning officer, 


claiming she had to expend substantial funds to retain a lawyer and other professionals in 


battling the improperly issued zoning permits and forcing Spring Lake to hear her appeal from 
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the issuance of the zoning permits.  The Supreme Court dismissed her claims, determining that 


Spring Lake had never deprived plaintiff of her right to appeal from an adverse decision of the 


zoning officer or her right to be heard by the planning board.  The Court found nothing in the 


record to suggest that, had Harz not filed her action in Superior Court, the planning board would 


have denied her a hearing or that her prerogative writ action was the catalyst for the hearing.  


Although the zoning officer did not adhere to the precise statutory procedures for processing her 


appeals, and Spring Lake could have responded in a more efficient way to her objections, 


plaintiff did not establish that she had been denied her substantive right to be heard before the 


planning board. 


PUBLIC MEETINGS 


• RICE NOTICE 


Kean Federation of Teachers v. Morell, 233 N.J. 566 (2018) 


https://scholar.google.com/scholar_case?case=5992417635762431160 


The Supreme Court determined that neither N.J.S.A. 10:4-12(b)(8), the personnel matters 


exception in the Open Public Meetings Act (OPMA), nor the decision in Rice v. Union County 


Regional High School Board of Education, 155 N.J. Super. 64, (App. Div. 1977), supports the 


interpretation that notice must be given to all potentially affected employees, regardless of 


whether the employee is adversely affected, whenever a personnel matter appears on a 


governing body’s public meeting agenda.  The “Rice notice” requirement applies only to 


adversely affected employees and it requires only that an affected employee have the right to 


make a private discussion public.  The Court reversed an Appellate Division holding to the 


contrary.  The case is further discussed in “Friends of the Court,” 41 Local Government Law 


Review 239 (July 2018). 


PUBLIC RECORDS 


• DASH CAM VIDEO RECORDINGS 


Paff v. Ocean County Prosecutor’s Office, ___ N.J. ___, 2018 WL 3825737 (2018) 


https://scholar.google.com/scholar_case?case=13043934012242136604 


Plaintiff filed a request pursuant to Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, 


and the common law right of access for a copy of a video of a traffic stop captured by the dash 


cam in a police vehicle.  The Ocean County Prosecutor’s Office denied the request and plaintiff 


appealed.  Both the trial court and the appellate court held that the dash cam video was not a 


criminal investigatory record exempt from disclosure under OPRA.  The Supreme Court 


overturned those decisions, holding that the dash cam video was an exempt criminal 


investigatory record because it was not required to be made by law, but it did pertain to a 


criminal investigation.  A general order from the police chief requiring dash cams to be turned 


on during traffic stops was not deemed to be a requirement of law. 
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APPELLATE DIVISION 


 
EMPLOYMENT 


• ATTORNEY’S FEES IN PENSION CASES 


Brunt v. Board of Trustees, Police & Firemen’s Ret. Sys., 455 N.J. Super. 357 (App. Div. 


2018) 


https://scholar.google.com/scholar_case?case=820293525955842811 


Plaintiff successfully challenged a decision of the Trustees of the Police and Firemen’s 


Retirement System.  He then applied to the trial court for attorney’s fees based on equitable 


principles, and provisions in the statute governing police that the law should be liberally 


construed in favor of public employees.  Although the trial court awarded fees, the Appellate 


Division reversed.  The Appellate Division applied the “American Rule” that each party bears 


its own fees unless otherwise provided by court rule, statute or other equitable principles.  The 


court found no court rule or statute that called for fee-shifting under these circumstances, and 


there was no equitable principle such as fraud or a fiduciary relationship involved. 


 


EMPLOYMENT  


• COLLECTIVE BARGAINING; MANAGEMENT PREROGATIVE 


In re Belleville Education Association, 455 N.J. Super. 387 (App. Div. 2018) 


https://scholar.google.com/scholar_case?case=4756626393036365832 


To address school safety, the Belleville Board of Education developed a policy that placed 


cameras throughout the schools and required staff to wear radiofrequency identification cards.  


The union, led by its president, objected.   In response, the board filed tenure charges against 


the union president.  The New Jersey Public Employment Relations Commission (PERC) 


determined that although the board had the authority to install cameras to ensure student safety, 


elements of the policy that directly affected teachers were subject to negotiation.  PERC further 


determined that the tenure charges were retaliatory.  The Appellate Division affirmed, ruling 


first, that PERC had broad authority under the New Jersey Public Employer-Employee Relations 


Act, N.J.S.A. 34:13A-1 to -43, to determine the scope of negotiations, and second, that in this 


situation, the act preempted the board’s authority to prosecute tenure charges before the 


Commissioner of Education.  In a separate action, the union attempted to enforce the PERC 


ruling in the Law Division, but the Appellate Division held that PERC had the exclusive 


authority to enforce its own orders, and that enforcement actions cannot be brought in the Law 


Division. 
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INITIATIVE AND REFERENDUM 


• INTERPRETIVE QUESTION 


DeSanctis v. Borough of Belmar, 455 N.J. Super. 316 (App. Div. 2018) 


https://scholar.google.com/scholar_case?case=15462979717279122926 


The Mayor and Council of Belmar adopted a bond ordinance to finance the reconstruction of a 


pavilion destroyed by Superstorm Sandy.  A group of citizens objected and filed a protest 


petition seeking a referendum on the ordinance.  The mayor and council approved placing the 


referendum on the November ballot, but the borough clerk wrote an interpretive statement that 


was never approved by the governing body.  The court held that, under N.J.S.A. 19:3-6, the 


governing body should have approved the interpretive statement at an open public meeting, and 


the borough clerk did not have the authority to draft it herself, even after consultation with the 


borough administrator and the borough attorney.  The court also held that the interpretive 


statement was invalid because it was misleading and intended to influence the voters.  Because 


of that, plaintiffs had been denied their right to referendum and were entitled to counsel fees 


under the New Jersey Civil Rights Act (NJCRA), N.J.S.A. 10:6-1 et seq. 


 


MUNICIPAL OFFICIALS; EMPLOYMENT 


• ULTRA VIRES APPOINTMENT; DISGORGEMENT OF SALARY 


City Council of the City of Orange Twp. v. Edwards, 455 N.J. Super. 261 (App. Div. 2018) 


https://scholar.google.com/scholar_case?case=14021253378782595530 


The mayor of the City of Orange appointed the defendant as acting business administrator for a 


period of ninety days, followed by a “permanent” appointment as Deputy Business 


Administrator.  Orange is governed by the “Mayor-Council Plan D” form of government under 


the Faulkner Act, N.J.S.A. 40:69A-1 to-210, which requires the advice and consent of the 


municipal council for a permanent appointment.  The council rejected the mayor’s appointment.  


Subsequently, the council brought an action to remove the defendant.  The trial court found, and 


the Appellate Division affirmed, that the “Deputy Business Administrator” position was not 


lawfully created, and the appointment was, therefore, ultra vires.  The actions of the mayor in 


appointing the defendant without the proper authority were held to be purposeful and designed 


to circumvent the city council’s decision to deny confirmation.  Although the defendant was a 


“de facto officer,” he had not rendered his services in good faith because he was aware that his 


appointment was not valid.  The defendant was therefore required to disgorge the salary paid to 


him and was not entitled to quantum meruit damages.  The de facto officer doctrine was created 


to protect innocent third parties, but here, the defendant was not innocent. 


 


Volume 41 Number 4 
(October 2018) 


267



https://scholar.google.com/scholar_case?case=15462979717279122926

https://njlaw.rutgers.edu/cgi-bin/njstats/showsect.cgi?section=19%3A3-6&actn=getsect

http://njlaw.rutgers.edu/cgi-bin/njstats/showsect.cgi?title=10&chapter=6&section=2&actn=getsect

https://scholar.google.com/scholar_case?case=14021253378782595530

https://njlaw.rutgers.edu/cgi-bin/njstats/showsections.cgi?title=40&chapt=69A





 


POLICE POWER 


• LICENSE FEES FOR RENTAL UNITS 


Cona v. Township of Washington, ___ N.J. Super. ___, 2018 WL 4100582 (App. Div. 2018) 


https://www.dropbox.com/s/o9wik3de1fqbfn2/Cona%20v%20Township%20of%20Wash


ington.pdf?dl=0 


In three matters heard back to back and consolidated for purposes of the opinion, the Appellate 


Division upheld ordinances requiring registration of rental properties, inspection before rental, 


payment of fees for each inspection and an annual fee for the registration.  All three ordinances 


in various ways referred to the municipality’s need to protect the health, safety and welfare of 


the community and that the fee was needed to offset the costs of the inspections and 


administration of the ordinance.  The court distinguished Timber Glen Phase III, LLC v. 


Township of Hamilton, 441 N.J. Super. 514 (App. Div. 2015), which held that the Licensing 


Act, N.J.S.A. 40:52-1, does not permit a municipality to raise revenue by licensing rentals of 


residential units for 175 days or more.  In Timber Glen, the court specifically stated that it was 


not addressing the regulatory or inspection authority granted to municipalities by other statutes 


designed to assure that rental premises remain safe, compliant with building and fire codes, and 


structurally sound.  The fees were needed to defray the costs of municipal officials to safeguard 


renters and to ensure habitable conditions.  The ordinances were found to be valid on their face, 


but the court noted that municipalities, to avoid confusion, should remove any references to 


license fees when they are intended to serve as inspection fees. 


TAXATION 


• VALUATION 


Palisadium Mgmt. Corp. v. Borough of Cliffside Park, ___ N.J. Super. ___, 2018 WL 4368891 


(App. Div. 2018) 


https://scholar.google.com/scholar_case?case=12331662895324724829  


The Appellate Division affirmed, on the opinion below, a decision by Judge Flamingo in the 


Tax Court that rejected the cost approach used by Cliffside Park and the hybrid cost and market 


approach used by the taxpayer’s expert.  This rejection resulted in an affirmance of the 


assessment of a banquet hall and health club that were part of a condominium complex, because 


the court did not have enough evidence to formulate its own valuation.  The Tax Court was 


skeptical of the use by both the taxpayer and the municipality of automated valuation software—


the Marshall and Swift Valuation Service computer program—to generate replacement costs.  


This issue of the software’s reliability had been faced, but never decided, in other cases.  The 


Appellate Division here also found it unnecessary to resolve the reliability question because the 


Tax Court had reasonably rejected both parties’ reliance on the cost approach to valuation.  The 


court also said that the record in this case would, in any event, not allow it to make a confident 


decision on the reliability of the software.  However, the court warned real estate appraisers 


practicing in Tax Court that net opinions of appraisers can be excluded in the discretion of the 
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court if the information or methodology used does not come from a reliable source, and that the 


Appellate Division is bound to give great weight to such discretionary evidentiary decisions. 


 


TAXATION; AFFORDABLE HOUSING 


• LONG-TERM TAX EXEMPTION LAW: PREPAYMENT AGREEMENT; 


CONTRIBUTION TO AFFORDABLE HOUSING TRUST FUND 


MEPT Journal Square Urban Renewal LLC v. City of Jersey City, 455 N.J. Super. 608 (App. 


Div. 2018) 


https://scholar.google.com/scholar_case?case=18260764451955821551 


The Appellate Division confirmed that, under the Local Redevelopment and Housing Law 


(LRHL), N.J.S.A. 40A:12A-1 to -49, a municipality may require a designated redeveloper to 


contribute to an affordable housing trust fund established by the municipality as a condition for 


granting a tax abatement under the Long Term Tax Exemption Law (LTTEL), N.J.S.A. 40A:20-


1 et seq., because such a requirement is expressly authorized by the LRHL at N.J.S.A. 40A:12A-


4.1.  However, Jersey City could not condition the grant of tax exemptions pursuant to the 


LTTEL on the payment of two million dollars through prepayment agreements that were 


required before the financial agreements would be considered.  The court held that there was no 


statutory authority for the municipality to include such credits against the annual service charge 


that would come due under the financial agreements of the LTTEL.  Where specific procedures 


are provided by the legislature, a municipality may not rely on or resort to general police powers.  


The court deemed the payment agreements to be a meretricious way of addressing a preexisting 


budgetary shortfall at the time the financial agreements were approved. 


 


 


TAX COURT 


 
TAXATION 


• ADDED AND OMITTED ASSESSMENTS: CESSATION OF TAX 


EXEMPTION 


Borough of Red Bank v. RMC-Meridian Health, 30 N.J. Tax 551 (Tax Ct. 2018) 


https://scholar.google.com/scholar_case?case=15156666131879449326 


Red Bank sought to impose two years of omitted assessments on property of RMC-Meridian 


Health Hospital (RMC), which had been classified as tax exempt.  Relying on AHS Hosp. Corp. 


v. Town of Morristown, 28 N.J. Tax 456 (Tax 2015), Red Bank argued that the RMC property 
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was no longer exempt because of alleged for-profit activities on the property, and Red Bank 


could therefore make omitted assessments under the general omitted assessment law, N.J.S.A. 


54:4-63.13 to -63.25.  However, there are specific provisions for the cessation of exemptions in 


a separate statute, N.J.S.A. 54:4-63.26 to -63.30, which require a change of use or a change of 


ownership as a predicate for an omitted assessment on exempt properties.  Red Bank offered no 


facts to support a change of use or change of ownership and, therefore, the court rejected its 


attempt to impose omitted assessments on the property. 


 


TAXATION 


• CHAPTER 91: TIMELINESS OF REQUEST IN DISTRICTS PARTICIPATING 


IN ASSESSMENT DEMONSTRATION PROGRAM 


Metz Family L.P. v. Township of Freehold, 30 N.J. Tax 513 (Tax Ct. 2018) 


https://scholar.google.com/scholar_case?case=9966521622872427519 


The Tax Court held that in taxing districts in counties participating in the Assessment 


Demonstration Program (ADP), a request under Chapter 91 (N.J.S.A. 54:4-34)  is timely only if 


the forty-five-day response period ends on or before November 1 of the pre-tax year, as opposed 


to January 10 of the tax year for those in non-participating counties.  The court held that this 


ensures that the income and expense information can be used in the setting of assessments for 


income producing properties.  A defective Chapter 91 request, even if ignored, will not deprive 


a property owner of the opportunity to appeal the assessment for districts in the ADP. 


 


TAXATION 


• EXEMPTION: DISABLED VETERAN 


Bentz v. Township of Little Egg Harbor, 30 N.J. Tax 530 (Tax Ct. 2018) 


https://scholar.google.com/scholar_case?case=18325564006970842743 


Little Egg Harbor denied plaintiff’s application for a disabled veteran property tax exemption 


because service in Libya was not listed among the statutorily-delineated times of war for which 


the exemption was available.  Plaintiff sued the township, alleging violation of equal protection.  


The court held that the legislature had limited the veterans’ local property tax exemption to 


statutorily defined conflicts and operations, that the classification survived rational basis 


scrutiny, and that separation of powers principles prohibited the court from altering or expanding 


the list of conflicts.    
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THIRD CIRCUIT COURT OF APPEALS 


 


 
CIVIL RIGHTS 


• EXCESSIVE FORCE: PROOF OF “PERSONAL INVOLVEMENT” BY 


INDIVIDUAL DEFENDANTS 


Jutrowski v. Township of Riverdale, ___ F.3d ___, 2018 WL 4443884 (3rd Cir. 2018) 


https://www.dropbox.com/s/8grm0n3arwte530/Jutrowski%20v%20Township%20of%20


Riverdale.pdf?dl=0 


The Third Circuit Court of Appeals affirmed the summary dismissal of a complaint brought 


under 42 U.S.C. § 1983 for excessive force, but reversed on plaintiff’s conspiracy claim.  All 


parties acknowledged that plaintiff had been kicked in the face by individual police officers, 


resulting in a fracture of his eye socket.  However, each of the officers denied kicking plaintiff 


or seeing who kicked him.  Because plaintiff was required to demonstrate the “individual 


involvement” of one or more of the assailants, he was not able to prove excessive force and 


summary judgment was warranted.  However, the court found that the individual officers’ 


refusal to identify which of them was plaintiff’s attacker could be evidence of an after-the-fact 


conspiracy to cover up misconduct by acting in concert to perjure themselves and to protect one 


another.  This may have been a violation of plaintiff’s constitutional due process right of access 


to the courts. 


 


CIVIL RIGHTS 


• LETHAL FORCE; QUALIFIED IMMUNITY 


Bland v. City of Newark, 900 F.3d 77 (3rd Cir. 2018) 


https://scholar.google.com/scholar_case?case=18379515097304644410 


The Third Circuit Court of Appeals, on an interlocutory appeal, reversed the district court’s 


denial of summary judgment to police officers on qualified immunity grounds.  The officers 


engaged in a high-speed chase with the plaintiff that ended when plaintiff’s vehicle was disabled.  


The officers fired multiple shots at plaintiff after he failed to comply with orders and threatened 


to kill the officers.  The Supreme Court of the United States has consistently held that officers 


are entitled to qualified immunity when using deadly force during violent, high-speed car chases 


if the officers believed the fleeing suspect intended to continue the pursuit or threatened to kill 


officers.  The court followed those precedents. 
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LICENSES 


• TAXI CABS; UBER 


Newark Cab Association v. City of Newark, 901 F.3d 146 (3rd Cir. 2018) 


https://scholar.google.com/scholar_case?case=12647815473585799572  


The Third Circuit Court of Appeals affirmed a ruling by the district court that dismissed the taxi 


and limousine industry’s civil rights and state law challenges to an agreement between Newark 


and Uber and other transportation network companies (TNCs).  The taxi and limousine owners 


and drivers are regulated under an ordinance scheme by Newark that requires the owners to have 


taxicab medallions—purchased from the city and limited in number—to charge only the fares 


mandated by the city, to maintain commercial liability insurance, and to use specially licensed 


drivers who have passed criminal background checks, among other requirements.  Under the 


agreement, the regulation of TNCs is substantially less onerous.  In response to a challenge 


under the Fifth Amendment Takings Clause, the court could find no property interest held by 


any members of the taxi and limousine industry.  No taxi or limousine licenses were being taken 


by Newark’s agreement with the TNCs, although their value was substantially diminished.  The 


city controlled the number of licenses to be issued and the effect of the TNC agreement was the 


same as if the city had vastly increased the number of permitted licenses.  On the equal protection 


claim under the Fourteenth Amendment, the court found that the city had a rational basis to treat 


TNC operators differently from taxi owners and drivers.  The differences in the business model 


of each presented different needs for regulation.  The city was free to set up a multi-tiered 


regulatory system based on the nature of the services.  The court also found that all contractual 


law claims were properly dismissed because the city never intended to enter into a contractual 


relationship with the taxi owners, but only sought to regulate and license them.  The court 


acknowledged the potentially unfair situation created by its decision but held that the situation 


could not be remedied through plaintiffs’ constitutional and state law claims. 
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UNPUBLISHED DECISIONS 
Digests of Unpublished Cases 


Through September 15, 2018 
 


Unpublished cases from the Appellate Division are now usually available on Westlaw or 


Google Scholar.  We use those sources to provide abstracts of the cases.  They cannot be 


cited in court except in compliance with the Court Rules.  


 


For cases included on Google Scholar, readers of our electronic edition can click on the 


Google Scholar hyperlink and the unofficial copy of the case should appear.  In the very 


few cases that have only a Westlaw citation, we have put our copy of the case in a Dropbox 


folder so clicking on our hyperlink should produce the case.  Westlaw subscribers can also 


access the case by copying the citation from us, opening their subscription and pasting the 


citation into the Westlaw search box.  


 


Law Division opinions abstracted in the Local Government Law Review are found on the 


New Jersey Judiciary website for one year after they appear.  They are not published on 


Google Scholar and only sometimes appear in Westlaw.  We have downloaded the Law 


Division cases and placed them in a Dropbox folder.  Clicking on the Dropbox citation 


should produce the case.  If you have trouble, a copy can be obtained by an email to 


dunn62@optonline.net or trishka@mgplaw.com. 


 


APPELLATE DIVISION 
 


 


CIVIL RIGHTS 


• STRIP SEARCHES: CERTIFICATION OF CLASS ACTION 


Moore v. Atlantic County (Unpub. App. Div. Sept. 13, 2018) 


https://scholar.google.com/scholar_case?case=647259584277673286  


The Appellate Division upheld a class certification in an action brought by all persons detained 


in the Atlantic County Correctional Facility for non-indictable offenses who were, during a 


period of about three years, strip searched or subjected to body cavity searches on admission.  


Plaintiffs established that common issues of fact and law predominated over individual ones and 


satisfied the remaining requirements of Rule 4:32-1(b)(2).  The complaint alleged generally that 


detainees on nonindictable offenses were asked to consent to such searches in an attempt to 


circumvent the requirements of the New Jersey Strip Search Law, N.J.S.A. 2A:161A-1 to -10, 


and that any such consents when the detainees were in custody could not be deemed to be 


voluntary. 


Volume 41 Number 4 
(October 2018) 


273



mailto:dunn62@optonline.net

mailto:trishka@mgplaw.com

https://scholar.google.com/scholar_case?case=647259584277673286

https://www.njcourts.gov/attorneys/assets/rules/r4-32.pdf

https://njlaw.rutgers.edu/cgi-bin/njstats/showsect.cgi?section=2A%3A161A-1+&actn=getsect





 


CIVIL RIGHTS; TORTS 


• DELIBERATE INDIFFERENCE: QUALIFIED IMMUNITY; LATE NOTICE 


OF TORT CLAIM 


T.A. v. Melgar (Unpub. App. Div. July 19, 2018) 


https://scholar.google.com/scholar_case?case=6193034600319892650 


Six inmates of a women’s correctional facility filed a complaint alleging sexual and physical 


abuse by their “cage officer.”  The complaint named the supervisors of the officer.  The 


Appellate Division reversed a summary judgment granted in favor of the supervisory officers 


on grounds of qualified immunity.  The court found that there were material issues of fact on 


that issue because the plaintiffs proffered evidence that the cage officer’s inappropriate behavior 


had been reported to the supervisors on four separate occasions, but the supervisors took no 


steps to discipline him or to correct his behavior.  If the reports were proven, qualified immunity 


would not extend to the supervisors who might have been deliberately indifferent, because they 


“must actually have known or been aware of the excessive risk to inmate safety.”  However, the 


complaints of three of the six plaintiffs were dismissed for failure to timely file a tort claims 


notice. 


 


CONSTITUTIONAL LAW; EDUCATION 


• FIRST AMENDMENT 


Parsippany-Troy Hills Education Association v. Parsippany-Troy Hills Board of Education, 


(Unpub. App. Div. July 23, 2018) 


https://scholar.google.com/scholar_case?case=9563610943697724166 


As part of a campaign in connection with labor negotiations, members of the union posted 200 


to 300 signs in classrooms throughout district stating, “I AM PROUD TO BE A TEACHER.”  


The school district had a policy that prohibited staff members from engaging in “any activity in 


the presence of pupils while on school property which . . . is designed to promote, further or 


assert a position on labor relations issues.”   The Appellate Division held that the policy did not 


violate the First Amendment to the United States Constitution because, within a workplace, a 


public employee’s right of free speech is not a license to express one’s opinions in any public 


place and at any time.  Reasonable restrictions may apply when they arise from a labor dispute.  


School buildings are not public forums and there was evidence that the postings interfered with 


the learning environment.  Ample alternative avenues of expression existed and were used 


without restriction.  The policy did not prohibit the union from expressing its message, it just 


prohibited the expression of the message while on school grounds in front of students. 
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EDUCATION 


• REAPPORTIONMENT OF SCHOOL FUNDING FORMULA 


In re Petition for Equitable Modification of the Cost Apportionments for the River Dell 


Regional School District, Bergen County (Unpub. App. Div. June 21, 2018) 


https://scholar.google.com/scholar_case?case=12279736233664502518s 


The Appellate Division affirmed a decision of the Commissioner of Education denying 


Oradell’s request to reapportion the costs of River Dell Regional High School.  The court 


deferred to the factual findings of the commissioner, who similarly deferred to the factual 


findings of the administrative law judge who heard the matter.  The court found that the 


commissioner’s decision was consistent with prior court decisions.  


EMINENT DOMAIN 


• SEVERANCE DAMAGES; INTERVENTION 


North Hudson Sewerage Auth. v. Hartz Mountain Industries (Unpub. App. Div. July 26, 2018) 


https://scholar.google.com/scholar_case?case=2101977455798448697 


The North Hudson Sewerage Authority condemned land in a planned development owned and 


established by Hartz Mountain.  The proposed easement would contain a sewer outfall structure 


immediately adjacent to a portion of the planned development owned by an entity named 


Estuary, in which Hartz owned a 92.5% interest.  The sewer outfall structure and its maintenance 


operations would be visible from the residential development constructed and operated by 


Estuary.  The Appellate Division reversed an award in which the trial court failed to include 


severance damages for the Estuary property.  The Appellate Division found the unity of 


ownership and unity of use required as a predicate for an award of severance damages.  The 


Appellate Division also upheld the trial court’s denial of intervention to another entity with 


property near the outfall structure, because the motion to intervene was made late in the 


proceedings and because, if there was a separate right of recovery, that party would be able to 


file a separate action.  


EMINENT DOMAIN 


• PUBLIC BEACH ACCESS EASEMENTS 


Minke Family Trust v. Township of Long Beach (Unpub. App. Div. Aug. 20, 2018) 


https://scholar.google.com/scholar_case?case=7661451855581591058 


A beachfront property owner in Loveladies sought to stop the condemnation of public access 


easements to the beach by a prerogative writ action challenging the ordinances that authorized 


the condemnation, and by challenging the condemnation complaint.  The taking was filed in 


furtherance of a long-standing beach and dune reclamation project authorized by the federal 


government and involving the New Jersey Department of Environmental Protection, which took 


on added significance after the destruction wrought by Hurricane Sandy.  The Appellate 
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Division upheld the trial court’s dismissal of the prerogative writ case on cross-motions for 


summary judgment.  The plaintiff was unable to show that the actions by the parties were 


arbitrary, capricious or unreasonable or motivated by bad faith or other improper motive.  The 


existence of a supposedly better location for the easement was not enough to establish bad faith 


or unfair dealing by the municipality in seeking to condemn the beach access at its chosen 


location.  All other procedural irregularities claimed in the condemnation action were rejected.  


The court granted the property owner a twenty-eight-day stay to file a petition for certification.  


EMINENT DOMAIN 


• VALUATION; HIGHEST AND BEST USE 


Gloucester County Improvement Auth. v. Gallenthin Realty Dev., Inc. (Unpub. App. Div. July 


24, 2018) 


https://scholar.google.com/scholar_case?case=18343329923058209510 


In a just compensation case involving the condemnation of property adjacent to a rail line that 


also had water access, the Appellate Division upheld the exclusion of an evidential certification 


offered by the property owner to show that the water and rail features enhanced the value of the 


property.  The certification filed in an earlier, related lawsuit, was speculative as to the asserted 


facts to be established and the trial court barred its use on cross examination and its entry into 


evidence.  The Appellate Division affirmed, agreeing that the proffered evidence could not 


support an inference that the water and rail features enhanced the property’s value. 


EMPLOYMENT 


• ACCIDENTAL DISABILITY BENEFITS (TRAUMATIC EVENT) 


Torres v. Board of Trustees, Police and Firemen’s Ret. Sys. (Unpub. App. Div. Aug. 3, 2018) 


https://scholar.google.com/scholar_case?case=5405175016015947373 


The Appellate Division upheld a determination by the Board of Trustees of the Police and 


Firemen’s Retirement System (PFRS) that a corrections officer was qualified for ordinary 


disability benefits but was not qualified for accidental disability benefits.  His disability was not 


caused by a traumatic event during a scuffle with an inmate but rather by a pre-existing 


degenerative disease.   


EMPLOYMENT 


• ACCIDENTAL DISABILITY BENEFITS (UNDESIGNED OR UNEXPECTED) 


Williams v. Board of Trustees, Police and Firemen’s Ret. Sys. (Unpub. App. Div. July 23, 


2018) 


https://scholar.google.com/scholar_case?case=15338834822548721861 


The Appellate Division affirmed the denial of both ordinary and accidental disability benefits 


by the Board of Trustees, Police and Firemen’s Retirement System (PFRS) because the agency 
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decision was amply supported by credible evidence and was neither arbitrary, capricious, nor 


unreasonable.  A knee injury sustained by a police officer while chasing a carjacking suspect 


was not “undesigned and unexpected” so there was no basis for an accidental disability pension.  


In addition, there was conflicting medical testimony on the issue of the disability itself and the 


board rejected the conclusion of an administrative law judge that the evidence supported a 


finding of ordinary disability.   


EMPLOYMENT 


• ACCIDENTAL DISABILITY BENEFITS (UNDESIGNED OR UNEXPECTED) 


Toops v. Board of Trustees, Police and Firemen’s Ret. Sys. (Unpub. App. Div. July 18, 2018) 


https://scholar.google.com/scholar_case?case=5661679149317752911 


The Appellate Division affirmed a decision of the Board of Trustees of the Police and Firemen’s 


Retirement System (PFRS) denying accidental disability retirement benefits to a police detective 


who claimed he was injured while climbing fences and structures when searching for armed 


robbery suspects.  Applying the principles of Cattani v. Board of Trustees, Police and Firemen’s 


Retirement System, 69 N.J. 578 (1976), the Appellate Division agreed with the board that there 


had been no “undesigned or unexpected occurrence” because scaling fences while searching for 


suspects was clearly within the realm of the plaintiff’s duties as a police officer, notwithstanding 


the fact that he had been promoted to detective.  He presented no evidence that this search was 


unusual or outside the scope of his employment, only that as a detective he was dressed in 


courtroom attire rather than tactical clothing.  He also failed to show that his injury occurred 


because of any external event other than his strenuous work effort.  There was no “traumatic 


event” because the fence did not collapse or have any defect, but rather, plaintiff sustained a 


permanent and disabling injury during his own physical exertion of trying to lift himself over 


the fence.  


EMPLOYMENT 


• ACCIDENTAL DISABILITY BENEFITS 


Nowicki v. Board of Trustees, Police and Firemen’s Ret. Sys. (Unpub. App. Div. July 27, 


2018) 


https://scholar.google.com/scholar_case?case=5441977598122951099 


The Board of Trustees of the Police and Firemen’s Retirement System denied plaintiff’s request 


for an accidental disability pension.  The board determined that plaintiff’s reason for leaving his 


position in the Department of Corrections (DOC) was not a disabling condition, but rather the 


result of a settlement of several disciplinary cases pending against him.  In that settlement he 


agreed to resign and never to seek any other position with the DOC.  Because petitioner resigned 


without the ability to be reemployed, the board found that he could not satisfy N.J.S.A. 43:16A-


8 should his disability improve so that he could return to work.  The Appellate Division upheld 
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the board’s decision, rejecting the claim that it was arbitrary, capricious and unreasonable. 


EMPLOYMENT 


• ACCIDENTAL DISABILITY BENEFITS (UNDESIGNED OR UNEXPECTED; 


GOING AND COMING RULE) 


Cargill v. Board of Trustees, Public Employees’ Ret. Sys. (Unpub. App. Div. Sept. 6, 2018) 


https://scholar.google.com/scholar_case?case=65738867674802736 


The Appellate Division upheld the denial of accidental disability retirement benefits because the 


factual findings of the administrative law judge were supported by the record and the decision 


of the Board of Trustees of the Public Employees Retirement System (PERS) was not arbitrary, 


capricious or unreasonable.  Petitioner was required to attend monthly manager meetings that 


could be canceled by email in the event of a snow storm.  She did not receive an email cancelling 


a meeting and, on the way to the location of the meeting, her car slid off the road on ice and she 


injured her back trying to free the car from a snow bank.  The board found she was permanently 


disabled but was qualified for ordinary disability, not accidental disability, because the incident 


was not undesigned and unexpected and because the “going and coming” rule applied.  


EMPLOYMENT 


• ACCIDENTAL DISABILITY BENEFITS (UNDESIGNED OR UNEXPECTED) 


Richardson v. Board of Trustees, Police and Firemen’s Ret. Sys. (Unpub. App. Div. June 28, 


2018) 


https://scholar.google.com/scholar_case?case=1506241375318432123 


Richardson was employed by the Newark Police Department for twelve years.  He based his 


claim for accidental disability retirement benefits on his diagnosis of delayed onset post-


traumatic stress disorder (PTSD), arising from incidents in 2003, 2007 and 2013.  Even though 


it was acknowledged that Richardson was totally disabled, his claim was denied because none 


of the three incidents were “undesigned and unexpected,” or objectively capable of causing a 


reasonable person in similar circumstances to suffer a disabling mental injury. 


EMPLOYMENT 


• ACCIDENTAL DISABILITY BENEFITS; FORFEITURE OF SERVICE 


CREDITS (DUAL EMPLOYMENT) 


Jetti v. Board of Trustees, Police and Firemen’s Ret. Sys. (Unpub. App. Div. July 26, 2018) 


https://scholar.google.com/scholar_case?case=2861390770375235532 


The Appellate Division affirmed the decision of the Board of Trustees of the Police and 


Firemen’s Retirement System denying accidental disability benefits and ordering partial 


forfeiture of service credit.  Plaintiff was charged with improperly holding two full-time 


positions within the pension system—as a Newark firefighter and an Essex County corrections 
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officer—and sometimes taking paid sick leave from one job, so he could work the other.  The 


board applied Richardson v. Bd. of Trustees, Police and Firemen’s Retirement System, 192 N.J. 


189 (2007), and found that plaintiff had violated the honorable public service requirement.  The 


board was not arbitrary, capricious or unreasonable in denying disability benefits and forfeiting 


plaintiff’s service credits for the period during which he held both jobs.  


EMPLOYMENT 


• CEPA 


Bermek v. City of Passaic (Unpub. App. Div. July 25, 2018) 


https://scholar.google.com/scholar_case?case=8744903526178815293 


The Passaic city engineer claimed she had been terminated for whistleblowing activity in 


violation of the Conscientious Employee Protection Act (CEPA), N.J.S.A. 34:19-1 et seq.  The 


trial court granted defendants’ summary judgment motion, finding that plaintiff did not allege 


any facts showing that she had engaged in protected whistleblowing activity, did not allege any 


violation of law by the employer, and did not show that the reasons given by the city for her 


termination were pretextual.  The Appellate Division upheld the grant of summary judgment as 


an appropriate exercise of discretion. 


EMPLOYMENT 


• CEPA 


Poser v. State of New Jersey (Unpub. App. Div. June 22, 2018) 


https://scholar.google.com/scholar_case?case=10496514270292903370 


Plaintiff was a detective with the New Jersey State Police.  After being promoted to acting 


detective sergeant and moved to a different division, she filed a complaint under the 


Conscientious Employee Protection Act (CEPA), N.J.S.A. 34:19-1 et seq.  Although the court 


found that plaintiff had established the first two elements of her claim—she reasonably believed 


that a fellow employee’s conduct was violating a law, rule, regulation or a clear mandate of 


public policy and she performed a “whistle-blowing” activity—, the court determined that she 


had not established an adverse employment action.  The action plaintiff complained about was, 


in fact, a promotion, not a demotion, and did not result in a loss of status, reduction in pay, or 


diminution in job responsibilities.  Not every employment action that makes an employee 


unhappy constitutes an actionable adverse action. 


EMPLOYMENT 


• CEPA 


Kenyon v. Rutgers (Unpub. App. Div. June 19, 2018) 


https://scholar.google.com/scholar_case?case=16326566816264976575 


Plaintiff alleged that Rutgers violated the Conscientious Employee Protection Act (CEPA), 
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N.J.S.A. 34:19-1 et seq., when his employment was terminated because he complained to his 


superiors that the university’s procurement methods violated state law, or in the alternative, 


breached the university’s fiduciary duty to taxpayers.  The trial court granted summary judgment 


for dismissal and denied further discovery by the plaintiff but gave no reasons for its ruling.  The 


trial court said in its oral decision that reasons would be forthcoming, but, despite requests by 


the parties, never issued any.  The Appellate Division reversed both orders and remanded the 


matter for the trial court to state its reasons.  The court also reviewed the requirements of CEPA 


insofar as they relate to the required findings of a violation of law, rule or policy.  


EMPLOYMENT 


• CEPA; ATTORNEY’S FEES 


Chiofalo v. State (Unpub. App. Div. June 21, 2018) 


https://scholar.google.com/scholar_case?case=11589669944844500897 


The Appellate Division reversed the trial court’s denial of summary judgment and vacated a 


jury verdict in favor of plaintiff under the  Conscientious Employee Protection Act (CEPA), 


N.J.S.A. 34:19-1 et seq.  Plaintiff claimed that he had suffered adverse employment 


consequences in retaliation for his actions in refusing to dispose of a letter in support of a fellow 


officer and for questioning his supervisor’s time keeping.  The trial court denied summary 


judgment, the matter proceeded to trial, and a jury verdict was entered in favor of plaintiff.  The 


Appellate Division found that summary judgment should have been granted in favor of the state.  


The court could find no proof that plaintiff had identified a “law, rule, regulation, declaratory 


ruling adopted pursuant to law or a professional code of ethics” required as a predicate for a 


CEPA claim.  Plaintiff claimed that it was self-evident that official police records should not be 


destroyed and that an employee should not be falsifying timesheets, but this was insufficient to 


meet the predicate.  


 


EMPLOYMENT 


• CEPA; USE OF FAMILY MEDICAL LEAVE 


S.A. v. Department of Education (Unpub. App. Div. July 11, 2018) 


https://scholar.google.com/scholar_case?case=14836405820898086212 


Plaintiff alleged that her employer, the New Jersey Department of Education, retaliated against 


her for her lawful use of family medical leave.  After a sixteen-day trial, a jury found in favor 


of the employer.  The Appellate Division affirmed the jury verdict, ruling that plaintiff’s 


attendance records were admissible; evidence of plaintiff’s past mental health treatment was 


relevant; evidence of pre-trial settlement negotiations was inadmissible; the report of an expert 


who did not testify could not be admitted as a business record; and plaintiff was not 


constitutionally entitled to notice and an opportunity for a hearing before she was required to 
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undergo a fitness-for-duty examination when she failed to request a hearing after consulting 


with her union representative. 


EMPLOYMENT 


• CONDUCT UNBECOMING; ATTORNEY’S FEES 


Hance v. Township of Montville (Unpub. App. Div. Sept. 5, 2018) 


https://scholar.google.com/scholar_case?case=5074526311458694365 


A public works department employee in Montville was charged with incompetency, 


inefficiency, or failure to perform duties; chronic or excessive absenteeism or lateness; conduct 


unbecoming a public employee; and neglect of duty.  He usually completed his work in six hours 


of his eight-hour shift and took breaks for the rest of his work day by riding around the 


municipality in the truck assigned to him.  On an appeal to the Civil Service Commission and 


following a hearing before an administrative law judge (ALJ), he was found guilty only of 


conduct unbecoming a public employee, and was suspended for fifteen days.  The commission 


ordered a counsel fee award against Montville.  The Appellate Division affirmed the decision 


of the commission and found that the record contained substantial credible evidence to support 


the ALJ’s findings of fact and conclusions of law.  The court further found that, in imposing the 


fifteen-day suspension, the ALJ properly considered plaintiff’s prior disciplinary record, the 


severity of the offense, the penalties imposed on others who took such breaks, and the public 


interest.  Finally, the court found no abuse of discretion in the commission’s award of attorney’s 


fees and costs to the employee.  The court reasoned that fees and costs were appropriate under 


N.J.A.C. 4A2-1.5(b) because the employee prevailed on most of the charges and he retained his 


employment despite Montville’s attempt to terminate him. 


EMPLOYMENT 


• DISABILITY DISCRIMINATION 


Benning v. Middlesex Reg’l Educ. Services Comm’n (Unpub. App. Div. June 25, 2018) 


https://scholar.google.com/scholar_case?case=14840627942271084791 


After being fired by the Middlesex Regional Education Services Commission, plaintiff filed a 


complaint alleging that he had been discriminated against because of a disability.  After a trial, 


the jury ruled in defendant’s favor and the matter was dismissed.  On appeal, plaintiff contended 


that the trial judge erred by allowing defendant to present testimony that one of plaintiff’s 


supervisors had previously worked without incident with a similarly, but not identically, situated 


individual who was disabled and, like plaintiff, had worked with a job coach to assist him in 


performing his assigned tasks.  Plaintiff also argued for the first time on appeal that the judge 


committed plain error by failing to strike certain comments defendant’s attorney made in his 


opening and closing statements to the jury.  The appeals court held that the trial judge had acted 


within his discretion, and affirmed the judgment below. 
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EMPLOYMENT 


• DISCIPLINE (SUSPENSION FOR INSUBORDINATION); PROGRESSIVE 


DISCIPLINE 


City of Newark v. SEIU Local 617 (Unpub. App. Div. Sept. 4, 2018) 


https://scholar.google.com/scholar_case?case=11548880281464953050 


The Appellate Division reversed the confirmation of an arbitrator’s award in a grievance 


proceeding under the collectively negotiated agreement (CNA) between a union and Newark.  


The CNA required progressive discipline—a corrective conference and a written reprimand—


but provided that the employer could bypass progressive discipline if the offense involved 


insubordination.  Plaintiff was a garbage truck driver who, having finished his regular route 


early, refused an order by a supervisor to make further pickups before taking his load to be 


dumped even though making those further pickups might result in overtime that had not been 


properly assigned.  Newark bypassed the progressive discipline and imposed a three-day 


suspension.  In a grievance proceeding, the arbitrator engrafted an additional requirement onto 


the term “insubordination,” finding that the plaintiff had not been insubordinate because the 


supervisor had not informed him that failure to follow the order would result in serious 


disciplinary action.  The arbitrator therefore ordered a corrective conference rather than the 


three-day suspension.  The Appellate Division rejected the arbitrator’s attempt to rewrite the 


contract by adding a notice provision to the concept of insubordination. 


 


EMPLOYMENT 


• DISCIPLINE: EFFECT OF HEARING OFFICER DETERMINATION 


Teamsters Local Union No. 469 v. Stafford Twp. (Unpub. App. Div. Aug. 1, 2018) 


https://scholar.google.com/scholar_case?case=9642869426216422266 


The Appellate Division held that a recommendation by a hearing officer, specially appointed 


because the township administrator had a conflict of interest in deciding the first step of the 


grievance, was not an arbitration award subject to confirmation under the Arbitration Act, 


N.J.S.A. 2A:24-1 to-11.  The collective bargaining agreement between the township and union 


provided for a grievant to have a hearing before the administrator and, if dissatisfied with the 


determination, to proceed to arbitration by an arbitrator appointed by the Public Employment 


Relations Commission.  The hearing officer recommended reinstatement and a sixty-day 


suspension in lieu of termination, which the grievant accepted, but the township did not.  No 


further arbitration occurred. 
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EMPLOYMENT 


• GENDER DISCRIMINATION 


Falat v. County of Hunterdon (Unpub. App. Div. July 25, 2018) 


https://scholar.google.com/scholar_case?case=9210447819347037589 


A grand jury indicted the Hunterdon County Sheriff, Undersheriff and an investigator for official 


misconduct, allegedly in retaliation for prior lawsuits filed against the county.  Thereafter, the 


Attorney General took over the Hunterdon County Prosecutor’s Office and moved to dismiss 


the indictments based on legal and factual deficiencies.  Plaintiffs filed a complaint naming the 


county and various county officials, which was removed to federal court.  The district court 


dismissed the federal claims and remanded the state law counts.  The New Jersey trial court 


ultimately dismissed the state law claims with prejudice and denied plaintiffs’ request to file a 


second amended complaint.  The Appellate Division affirmed the trial court finding that 


plaintiffs’ state constitutional claims and claims under the New Jersey Law Against 


Discrimination (LAD), N.J.S.A. 10:5-1 et seq., were out of time.  It also held that the allegations 


of common law malicious prosecution, although timely, were factually insufficient as a matter 


of law.  


EMPLOYMENT 


• INTEREST ARBITRATION AWARD 


In re of State of New Jersey v. State Troopers Fraternal Ass’n of New Jersey (Unpub. App. 


Div. July 9, 2018) 


https://scholar.google.com/scholar_case?case=16610863669282051915 


The Appellate Division reversed an order of the Public Employment Relations Commission 


(PERC) that modified an arbitration award to eliminate the requirement that “step increments” 


be paid while a successor agreement was negotiated.  The court remanded the matter to allow 


PERC to reconsider in light of the Supreme Court’s decision in In re County of Atlantic, 230 


N.J. 237 (2017), which held that the terms and conditions of an agreement—including salary 


step increases—will continue in effect until a successor agreement is negotiated. 


EMPLOYMENT 


• LAYOFF 


In re Hart (Unpub. App. Div. Aug. 10, 2018) 


https://scholar.google.com/scholar_case?case=701376502361191749 


Hart was laid off as a Newark police officer and the Civil Service Commission found that he 


had not been afforded proper seniority in the layoff.  The commission held that the normal 


remedy would be to rescind the layoff and to correct his employment record, but in the interim, 


Hart had taken a position with the Elizabeth police department and said that he did not want to 


return to Newark.  Therefore, the only remedy the commission could grant was a correction of 
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his employment record to show that he had resigned from Newark when he took the Elizabeth 


job.  The Appellate Division upheld that decision and the further decision by the commission 


denying Hart back pay and counsel fees for the erroneous layoff.  The court found that the officer 


failed to show any bad faith or improper motivation by the police department in his layoff. 


EMPLOYMENT 


• MEDICARE PREMIUMS 


Rutherford PBA Local 300 v. Borough of Rutherford (Unpub. App. Div. Sept. 10, 2018) 


https://scholar.google.com/scholar_case?case=3622805176138552603 


A retired police officer in Rutherford applied to the borough for reimbursement of the Medicare 


Part B premiums paid by his wife.  The collectively negotiated agreement provided that the 


borough would pay the entire cost of medical benefits for active employees, but an arbitrator 


concluded that it required the borough to provide only a wrap-around policy for retirees and for 


their spouses who were eligible for Medicare.  The Appellate Division upheld the thorough and 


well-reasoned decision of Judge Toskos in the Chancery Division, who had affirmed the 


arbitrator’s award but remanded the matter to the arbitrator for a determination as to whether 


the agreement violated the Age Discrimination in Employment Act (ADEA), 29 U.S.C. § 621 


et seq., as construed by  Erie County Retiree Association v. County of Erie, 140 F. Supp.2d 466 


(W.D. Pa. 2001).  After the remand, Judge Toskos upheld the arbitrator’s conclusion that the 


Equal Employment Opportunity Commission had, by regulation after the decision in the Erie 


County case, exempted coordination of Medicare benefits from the provisions of the ADEA by 


adopting 29 C.F.R. § 1625.32(b).  On the opinion below, the Appellate Division also upheld this 


ruling.  


EMPLOYMENT 


• ORDINARY DISABILITY BENEFITS 


Martinez v. Board of Trustees, Public Employees’ Ret. Sys. (Unpub. App. Div. Sept. 5, 2018) 


https://scholar.google.com/scholar_case?case=12073260145986147669 


The Appellate Division reversed and remanded a determination by the Board of Trustees of the 


Public Employees’ Retirement System that denied ordinary disability retirement benefits to a 


clerk-typist.  The board denied petitioner ordinary disability retirement benefits in 2013 because 


dueling experts led the board to find that she was not permanently disabled by head tremors.  


Following a diagnosis of Parkinson’s disease by her doctor, the question of her entitlement to a 


disability retirement again came before the board, who assigned it to an administrative law judge 


(ALJ).  The ALJ, after hearing from more dueling experts, decided that petitioner was not 


“physically or mentally incapacitated for the performance of duty” in 2014, but questioned 


whether the 2013 proceeding followed that standard and whether the petitioner had been denied 


any rights by the 2013 decision.  The board did not answer that question but rather denied the 


benefits in a one-sentence decision.  The court said that it had no way of knowing whether the 
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board had applied the proper standard, so a remand was necessary.  


EMPLOYMENT 


• PENALTY FOR LEAVING POLICE FORCE 


Borough of Madison v. Marhefka (Unpub. App. Div. June 21, 2018) 


https://scholar.google.com/scholar_case?case=6372907714288365107 


The Appellate Division affirmed a decision of the trial court granting summary judgment in 


favor of a former Madison police officer.  At the time Madison hired the officer, it required him 


to sign a contract that provided for certain payments to Madison if he left before serving five 


years.  The police officer resigned prior to the fifth year and Madison attempted to collect the 


contracted amount.  The Appellate Division rejected Madison’s argument that the amount was 


liquidated damages, instead finding that it was an unenforceable penalty.  The Appellate 


Division found that the amounts required to be paid in the contract were not a reasonable forecast 


of provable injury and that the harm to the borough was neither incapable nor very difficult to 


estimate accurately.  Indeed, the Appellate Division found that Madison made no attempt to 


comply with the governing standards for liquidated damages. 


EMPLOYMENT 


• PENSION ENROLLMENT ELIGIBILITY 


In re Evans Public Employees’ Ret. Sys. Enrollment Eligibility (Unpub. App. Div. July 24, 


2018) 


https://scholar.google.com/scholar_case?case=17518919548937798428 


N.J.S.A. 43:15A-7(d) made elected officials ineligible to participate in the Public Employees’ 


Retirement System (PERS) unless they had been enrolled before 2007.  Evans was elected as a 


commissioner for Nutley in 2003, and asked to be enrolled in PERS.  He later discovered that 


he had not been enrolled, allegedly because of a mistake of the payroll clerk.  When, in 2009, 


applications for enrollment were submitted on his behalf, his application was denied by the 


PERS Board of Trustees based on his ineligibility pursuant to  N.J.S.A. 43:15A-7(d).  The board, 


however, failed to take into account a correction of errors statute, N.J.S.A. 43:8A-21, cited by 


the applicant.  The Appellate Division remanded the matter to the board for consideration of 


that statute as well as another correction of errors statute, N.J.S.A. 43:15A-54. 


EMPLOYMENT 


• PENSION SERVICE CREDITS 


Ragusa v. Board of Trustees, Public Employees’ Ret. Sys. (Unpub. App. Div. Sept. 7, 2018) 


https://scholar.google.com/scholar_case?case=17900346772415012973 


A municipal prosecutor was hired in 2010 by a resolution specific to her that made no reference 


to contracts or the fair and open process for public contracts; that placed her on the payroll; and 
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that assured her she could remain in the Public Employees’ Retirement System (PERS).  She 


remained on the payroll in 2011 and 2012, even though she had been asked to sign a professional 


services contract but refused.  In 2013 she signed a professional services contract.  The Appellate 


Division held that PERS could not deny her pension credits for 2010 through 2012, but could 


do so for 2013 and thereafter, because, as of 2013, she was an independent contractor and not 


an employee under N.J.S.A. 43:15A-7.2(a).  


EMPLOYMENT 


• POLITICAL RETALIATION; BREACH OF CONTRACT 


Frey v. City of Hoboken (Unpub. App. Div. July 19, 2018) 


https://scholar.google.com/scholar_case?case=3837077799794695151 


Fire fighters brought a complaint against Hoboken, their union and the union president alleging 


breach of contract and prohibited political retaliation in violation of the New Jersey Civil Rights 


Act (NJCRA), N.J.S.A. 10:6-1 et seq., when they were denied promotions in a civil service 


process.  The Appellate Division held that plaintiffs failed to proffer any evidence that they were 


engaged in constitutionally protected conduct or that their political affiliations were a substantial 


or motivating factor in the employment decision.  Plaintiffs’ certifications did not state they 


were engaged in protected conduct or had a political affiliation, that their conduct or affiliation 


was known to the city, or that it was a motivating factor in the city’s decision to withdraw a 


proposed ordinance to temporarily make more positions available.  The court found no breach 


of contract by the city because the plaintiffs had no contractual right to be promoted simply 


because there were on the promotion list.  Plaintiffs could not identify a violation of any 


provision of the union’s constitution or bylaws to support a breach of contract by the union. 


EMPLOYMENT 


• RE-ENROLLMENT IN PENSION SYSTEM; REPAYMENT OF PENSION 


PAYMENTS 


Recinos v. Board of Trustees, Police and Firemen’s Ret. Sys. (Unpub. App. Div. July 19, 


2018) 


https://scholar.google.com/scholar_case?case=12677286475403463227 


The Appellate Division affirmed a determination by the Board of Trustees of the Police and 


Firemen’s Retirement System (PFRS) requiring a detective lieutenant who had retired from the 


Passaic County Sheriff’s office to reenroll in PFRS as of the date, post-retirement, that he 


became the director of the bureau of narcotics in the sheriff’s office, and to reimburse PFRS for 


pension benefits received after that date.  Thirty days after retiring, plaintiff had been 


reemployed as a clerk in the sheriff’s office, but a few months later took a job as the director of 


the bureau of narcotics and, thereafter, had similar jobs in the sheriff’s department.  Plaintiff 


asserted that his new position was not included on the list of PFRS eligible titles and, thus, he 


was not eligible for enrollment under PFRS.  However, the title of the job is not controlling.  If 
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the job is in a corrections, police or firefighting entity then reenrollment is required by statute, 


regardless of what the job is called. 


EMPLOYMENT 


• RETIREE MEDICAL BENEFITS FOR PART-TIME EMPLOYEES 


Petit-Clair, Jr. v. City of Perth Amboy (Unpub. App. Div. Sept. 7, 2018) 


https://scholar.google.com/scholar_case?case=8242723015401091213 


Perth Amboy terminated retiree medical benefits for part-time employees who had not yet 


retired.  The Appellate Division affirmed a Chancery Division judgment granting summary 


judgment to Perth Amboy in an action brought by a part-time employee.  The Appellate Division 


held that, absent a clear and unmistakable expression of intent to create a contractual obligation, 


the city was free to withdraw previously granted employee benefits.  The court further found 


that the city was not equitably estopped from withdrawing the benefits, because the plaintiff 


could not reasonably rely on a mayor’s assurances—made when he was hired—that he would 


always have those benefits.  Finally, the court found that Perth Amboy was free to treat part-


time and full-time employees differently, because they were not similarly situated.   


EMPLOYMENT 


• RULE OF THREE 


In re Delaney (Unpub. App. Div. June 18, 2018) 


https://scholar.google.com/scholar_case?case=2235054096111038806 


The State appointed plaintiff as a Forensic Scientist I pursuant to an agreement settling her claim 


that she had not been properly appointed.  She was ranked nineteenth of thirty-six applicants, 


and only thirteen positions were available.  Pursuant to the settlement, plaintiff was given a 


provisional appointment followed thereafter by a permanent appointment.  Plaintiff complained 


that a three-month delay in her permanent appointment because of the dispute resulted in a loss 


of pay and other harm.  The Appellate Division found that the commission’s decision to deny 


her claim was not arbitrary, capricious, or unreasonable.  It found that plaintiff received the same 


salary that she would have been paid had the complaint been adjudicated in her favor, and there 


was no effect on her eligibility for promotion. 


EMPLOYMENT 


• SCOPE OF NEGOTIATION PETITION (SCHOOL CALENDAR) 


West Morris Reg’l High Sch. Bd. of Educ. v. West Morris Reg’l Educ. Association (Unpub. 


App. Div. Aug. 28, 2018) 


https://scholar.google.com/scholar_case?case=8343520436953388897 


The Appellate Division upheld a determination by the Public Employment Relations 


Commission (PERC) that the start and end date of the school calendar was a non-negotiable 
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managerial prerogative.  In a scope of negotiations petition, the board sought to strike the words 


“teachers shall be employed from September 1 through June 30” from a clause that went on to 


say that the school year for children was to be no less than 181 days and for teachers, no less 


than 184 days.  In support of its decision, PERC cited N.J.S.A. 18A:36-2, which provides that 


“the board of education shall determine annually the dates, between which the schools of the 


district shall be open . . . .”   The union conceded that the board had this statutory power but said 


that, although the board could unilaterally fix the school calendar for children, it had to negotiate 


with the union in order to bind the teachers.  The union presented no proofs to PERC that a 


change in calendar language in the collective bargaining agreement—which might have the 


school year commencing in August or ending in July, for example—would automatically result 


in financial consequences to its members.   


 


 


EMPLOYMENT 


• SCOPE OF NEGOTIATIONS PETITION 


In re Ocean Twp. Board. of Education. v. Waretown Education Ass’n (Unpub. App. Div. Aug. 


15, 2018) 


https://scholar.google.com/scholar_case?case=2800685088663320039 


The Appellate Division reversed a holding of the Public Employee Relations Commission 


(PERC) and determined that a grievance filed by the union was arbitrable when jobs duties 


performed by a union member were assigned to a non-union member.  The positions of 


substitute caller and transportation coordinator were recognized as union positions in the 


collective bargaining agreement.  When the employee holding those positions was promoted to 


the position of superintendent’s secretary—a non-union position—the board of education 


unilaterally assigned the substitute caller and transportation coordinator to her.  The court held 


that PERC—when it found the board’s decision to be non-negotiable—erred in applying the 


third prong of three-prong negotiability test articulated in In re Local 195, IFPTE, 88 N.J. 393 


(1982).  That prong of the test says that a matter is negotiable if “a negotiated agreement would 


not significantly interfere with the determination of governmental policy.”  The court found that 


requiring the positions to be filled by one or more bargaining unit members did not interfere 


with the board’s managerial prerogative to fill the jobs with the most qualified people.  On the 


other hand, the decision to unilaterally assign union work to non-union employees would 


interfere with the union’s collectively bargained right to grieve alleged violations of the 


agreement. 
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EMPLOYMENT 


• SCOPE PETITION: ARBITRABILITY OF MAJOR DISCIPLINARY 


ACTIONS 


In re Rutgers and Fraternal Order of Police, Lodge 62 (Unpub. App. Div. July 27, 2018) 


https://scholar.google.com/scholar_case?case=6936033460272805438 


The Appellate Division affirmed the decision of the Public Employment Relations Commission 


that police officers are prohibited from arbitrating the merits of major discipline under the 


holdings in State v. State Troopers Fraternal Association, 134 N.J. 393 (1993), and County of 


Monmouth v. Communications Workers of America, 300 N.J. Super. 272 (App. Div. 1997).  


Those holdings were unaffected by the 2003 and 2005 amendments to N.J.S.A. 34:13A-5.3. 


EMPLOYMENT 


• SICK LEAVE: RETROACTIVE DIVESTITURE 


Barila v. Board of Education of Cliffside Park (Unpub. App. Div. July 10, 2018) 


https://scholar.google.com/scholar_case?case=11100651203900603668 


In a battle between a school board and four teachers over the right to sick-leave payouts 


exceeding $15,000, the Appellate Division ruled in favor of the teachers, holding that 


accumulated sick leave is earned during the term of any particular collective negotiation 


agreement, and once vested, the right to the sick-leave payouts is a form of deferred 


compensation that cannot retroactively be negotiated away. 


EMPLOYMENT 


• SUPERVISORY SEXUAL HARASSMENT 


Upchurch v. City of Orange Twp. (Unpub. App. Div. Sept. 14, 2018) 


https://scholar.google.com/scholar_case?case=8132313510961181243 


Upchurch was a lieutenant in the police department of the City of Orange Township.  She 


claimed that the chief of police sexually harassed her by making unwelcome sexual advances 


towards her both in the workplace and through text and picture messages sent to her mobile 


phone.  She claimed that when she rebuffed the advances, she was reassigned to patrol duty, 


treated differently from male officers, and became the subject of an internal investigation.  The 


trial court summarily dismissed all of her claims against Orange for direct or vicarious liability 


under the New Jersey Law Against Discrimination (LAD), N.J.S.A. 10:5-1 et seq.  The Appellate 


Division affirmed with one exception—dismissal of the supervisory sexual harassment claim 


against Orange, the employer.  The trial court had dismissed that claim because it found no 


evidence that Orange had any notice or knowledge of the harassment or of her claims.  The 


Appellate Division held that “we didn’t know, and plaintiff didn’t tell us” is not a sufficient 


defense under either Restatement (Second) of Agency § 219(2)(b) (direct claim against the 


employer for negligence or recklessness) or Restatement (Second) of Agency § 219(2)(d) 
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(vicarious liability).  


EMPLOYMENT 


• SUSPENSION PENDING RESOLUTION OF CRIMINAL CHARGES 


In re Lavin (Unpub. App. Div. July 17, 2017) 


https://scholar.google.com/scholar_case?case=1131271609087887205 


A sheriff’s officer was suspended indefinitely pending the resolution of criminal charges arising 


from an incident in which he had pepper-sprayed a hand-cuffed arrestee in the face, filed a false 


investigation report, and attempted to cause subordinate officers to do the same.  He waived his 


right to a departmental hearing and appealed a final notice of disciplinary action.  He was 


indicted on the criminal charges and received pretrial intervention on the condition that he resign 


and not seek future employment with the county.  Because of that agreement, an administrative 


law judge recommended dismissal of the appeal of the suspension because the agency had 


submitted evidence to support it.  The Appellate Division determined that an indefinite 


suspension under these circumstances was authorized by N.J.A.C. 4A:2-2.7(a), and there was 


no genuine issue of material fact. 


 


EMPLOYMENT 


• TERMINATION 


In re Ansara (Unpub. App. Div. Aug. 31, 2018) 


https://scholar.google.com/scholar_case?case=9633918362581213164  


The Appellate Division upheld the termination of a police officer by the Civil Service 


Commission because the commission’s decision was not arbitrary, capricious or unreasonable 


and because it was supported by facts in the record.  On two separate occasions, the officer had 


used excessive force while responding to domestic violence calls.  He also made false statements 


to cover up his actions in filed incident reports.  Finally, he failed to follow normal police 


procedures when investigating domestic violence calls. 


 


EMPLOYMENT 


• TERMINATION 


Jarema v. Middlesex County (Unpub. App. Div. Aug. 16, 2018) 


https://scholar.google.com/scholar_case?case=14310551301106256165 


The Superior Court upheld the Middlesex County Sheriff’s decision to terminate the two 


plaintiffs from their positions as investigators, finding that they were at-will employees with no 


Volume 41 Number 4 
(October 2018) 


290



https://scholar.google.com/scholar_case?case=1131271609087887205

https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=822bcdc0-6671-4fbb-a79c-89430956284e&config=00JAA1YTg5OGJlYi04MTI4LTRlNjQtYTc4Yi03NTQxN2E5NmE0ZjQKAFBvZENhdGFsb2ftaXPxZTR7bRPtX1Jok9kz&pddocfullpath=%2Fshared%2Fdocument%2Fadministrative-codes%2Furn%3AcontentItem%3A5T7D-C3R0-00BY-K11Y-00008-00&pddocid=urn%3AcontentItem%3A5T7D-C3R0-00BY-K11Y-00008-00&pdcontentcomponentid=234122&pdteaserkey=sr1&pditab=allpods&ecomp=-J68kkk&earg=sr1&prid=66a22362-047d-4c00-8745-219c18e2bdf4

https://scholar.google.com/scholar_case?case=9633918362581213164

https://scholar.google.com/scholar_case?case=14310551301106256165





 


property interest in their positions.  Their termination was not arbitrary, unreasonable, or 


capricious because overwhelming evidence proved that they had obtained their positions 


through a bribery scheme. 


 


EMPLOYMENT 


• TERMINATION: AGGRESSIVE AND ABUSIVE BEHAVIOR (DPW 


WORKER) 


In re Torsiello (Unpub. App. Div. June 21, 2018) 


https://scholar.google.com/scholar_case?case=8903187810967281262 


Applying its usual standard of deference, the Appellate Division affirmed a decision of the Civil 


Service Commission approving the termination of plaintiff’s employment by Nutley.  The 


termination occurred because of multiple instances of aggressive, abusive, or threatening 


behavior.  Plaintiff claimed that his conduct was not unbecoming, and that his termination was 


a violation of the progressive discipline policies inherent in the Civil Service laws.  The 


commission held, and the Appellate Division agreed, that the employee’s history of misconduct 


justified termination, and that progressive discipline was not an immutable policy, but rather a 


“flexible concept.”  Progressive discipline “depends on the totality and remoteness of the 


individual instances of misconduct.”  An agency head need not apply progressive discipline 


when the misconduct is severe, when it is unbecoming to the employee’s position, when it 


renders the employee unsuitable for continuation in the position or when application of 


progressive discipline would be contrary to the public interest.  


 


EMPLOYMENT 


• TERMINATION: CONDUCT UNBECOMING (FIREFIGHTER) 


In re Williams, Jr. (Unpub. App. Div. June 27, 2018) 


https://scholar.google.com/scholar_case?case=4182988233488772685 


The New Jersey Civil Service Commission lacked a quorum because of vacancies, and, as a 


result, an Administrative Law Judge’s (ALJ) recommendation was approved by failure of the 


agency to disapprove it.  On review in these circumstances, the Appellate Division applied the 


standard of review for bench trials, finding that the court must affirm an ALJ’s factual findings 


to the extent they are supported by substantial credible evidence in the record and that legal 


conclusions are reviewed de novo.  It did not apply the usual standard of review for an agency 


final decision, in which the court will not disturb the final determination unless shown that it 


was arbitrary, capricious or unreasonable, or it is not supported by substantial credible evidence 


in the record as a whole.  Based upon the ALJ’s ability to assess credibility and the court’s 
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agreement with the ALJ’s legal determinations, the court upheld the final agency decision. 


 


EMPLOYMENT 


• TERMINATION; COUNTY DETECTIVES AND COUNTY INVESTIGATORS 


ACT 


Polinski v. Burlington County Prosecutor’s Office (Unpub. App. Div. Aug. 22, 2018) 


https://scholar.google.com/scholar_case?case=7272732523445323254 


Plaintiff was an investigator in the Burlington County Prosecutor’s Office whose employment 


was terminated.  She was given a hearing before the prosecutor who determined that she was 


guilty of the charges and that termination was the appropriate remedy.  She did not testify at the 


hearing.  She appealed the termination to the Law Division, where she also asserted a claim 


under the New Jersey Law Against Discrimination (LAD), N.J.S.A. 10:5-1 et seq.  The LAD 


claim was severed from the disciplinary appeal with her consent.  The trial court, de novo on the 


record below, gave her several opportunities to supplement the record, but in response she 


proffered only evidence related to the severed LAD claim.  The Appellate Division—which 


under the applicable standard of review can reverse a de novo appeal only if the decision below 


is not supported by substantial credible evidence in the record as a whole or was arbitrary, 


capricious or unreasonable—affirmed the trial court’s decision. 


 


EMPLOYMENT; CIVIL RIGHTS 


• FAILURE TO ACCOMMODATE RELIGIOUS PRACTICE 


Roseus v. State of New Jersey (Unpub. App. Div. Sept. 10, 2018) 


https://scholar.google.com/scholar_case?case=3220930911894734678 


In accordance with the dictates of his religious faith, plaintiff did not shave his face or head.  He 


alleged that the State of New Jersey and the state Department of Corrections (DOC) violated the 


New Jersey Law Against Discrimination (LAD), N.J.S.A. 10:5-1 et seq., when he was dismissed 


from a correction officer’s training program because he would not shave his face in compliance 


with the program’s grooming rules.  The Appellate Division reversed a dismissal of plaintiff’s 


complaint for failure to state a claim, finding that there was nothing in the record establishing 


that the DOC had engaged in a bona fide effort to accommodate plaintiff’s religious practice 


without undue hardship.  The court directed the trial court to consider the plaintiff’s motion to 


amend the complaint as well. 
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EMPLOYMENT; EDUCATION 


• SCOPE PETITION 


In re West Orange Board of Education v. West Orange Education Association (Unpub. App. 


Div. July 24, 2018) 


https://scholar.google.com/scholar_case?case=12462640560323170518 


Upon the expiration of a collective bargaining agreement between the West Orange Board of 


Education and the West Orange Education Association, the board filed a scope of negotiations 


petition with the Public Employment Relations Commission (PERC).  PERC determined that a 


provision in the agreement awarding supplemental sick leave as a means of continuing health 


benefits during unpaid leaves of absence was not mandatorily negotiable because it was 


preempted by N.J.S.A. 18A:30-6.  Thereafter, the association sought arbitration of a grievance 


filed by an employee who had been denied supplemental sick leave, and the board filed a scope 


of negotiations petition.  PERC rejected the association’s past practice argument to justify the 


benefit, finding the practice to be “solely rooted” in a term that had been found to be preempted 


and therefore unenforceable. 


ETHICS 


• CONFLICT OF INTEREST: CHURCH MEMBERSHIP 


Matula v. Township of Berkeley Heights (Unpub. App. Div. Sept. 11, 2018) 


https://scholar.google.com/scholar_case?case=6122351775343356886 


The Church of the Little Flower sought a land swap with Berkeley Heights.  The governing body 


adopted a resolution authorizing evaluation of the lots for the proposed swap, and two other 


resolutions authorizing professional services in connection with the proposed swap.  A 


complaint charged conflict of interest on the part of two members of the governing body.  By 


the time the case reached the Appellate Division, the evaluation and professional services 


authorized by the resolutions had been fully completed, so the court dismissed the appeal as 


moot.  However, because of a perceived public interest in the conflict issue, the court, based on 


the record created in the Law Division, opined that one member of the council had a 


disqualifying conflict of interest, but the other did not.  Applying the fact-sensitive general rule 


of Grabowsky v. Twp. of Montclair, 221 N.J. 536 (2015), the court found that the disqualified 


council member was an active member of the church and in the prior three years had attended 


Mass as many as ten times a year and contributed $800 to the church.  Weeks before a public 


discussion of the land swap at the council meeting, the member had exchanged emails with the 


pastor about the land swap and the two men met privately, as well as with a Diocesan official, 


about the proposed transaction.  The pastor shared with the council member an advance draft of 


a homily about the land swap, evidently seeking the council member’s feedback.  The pastor 


explained that the church was on the road to financial ruin without the land swap.   However, 


applying an exception in Grabowsky, the court held that the church’s interest in the land swap 


could not be imputed to the other council member.  In the same three-year period he and his 
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wife attended Mass less than twice a year, on average.  His financial contributions amounted 


only to $255.  There was also no evidence that he had been involved in private discussions with 


church officials about the land swap or that he had received an advance copy of the homily. 


FIREARMS 


• FIREARMS PURCHASER I.D. CARD 


In re Appeal of Denial of M.G.’s Application for a Firearm Purchaser Identification Card 


(Unpub. App. Div. June 18, 2018) 


https://scholar.google.com/scholar_case?case=2625775686836482295 


The Appellate Division affirmed a decision of the trial court denying plaintiff’s application for 


a handgun purchase permit.  The record contained evidence of incidents of road rage, 


confrontations with others, and a potential electrocution.  Further, the trial court observed the 


applicant visibly shaking during the hearing.  


FIREARMS 


• FIREARMS PURCHASER I.D. CARD; HANDGUN PERMIT 


In re Appeal of the Denial of Kenneth Erickson, Jr.’s Application for a Firearms Purchaser 


Identification Card and Handgun Purchase Permit (Unpub. App. Div. Aug. 14, 2018) 


https://scholar.google.com/scholar_case?case=870134342011777886 


The Appellate Division upheld the denial of the appellant’s application for a firearms purchaser 


identification card and handgun permit.  The plaintiff had been admitted to Bergen Regional 


Medical Center for a mental health evaluation but did not answer truthfully a question on the 


application about his medical history.  The trial court did not err when it relied on both hearsay 


and direct evidence about his mental health condition and concluded that the issuance of an 


identification card and permit was not in the interest of public safety. 


FIREARMS 


• FIREARMS PURCHASER I.D. CARD; HANDGUN PERMIT 


In re Appeal of the Denial of A.M.’s Application for a Firearms Purchaser Identification Card 


and Handgun Purchase Permit (Unpub. App. Div. Aug. 17, 2018) 


https://scholar.google.com/scholar_case?case=11545018699486543408 


The Appellate Division upheld the denial of a firearms purchaser identification card because 


there was substantial credible evidence to support the trial judge’s finding that under N.J.S.A. 


2C:58-3(c)(5), it would be against the “public health, safety, and welfare” to approve A.M.’s 


application.  He had failed to complete a mental health portion of his juvenile court sentence 


and he had several incidents of holding himself out as a volunteer first aid member, improperly 


using his blue lights, and showing up at incidents after using a police scanner.  His claims of 


procedural deficiencies at the local level were rejected because they were corrected in the court.  


Volume 41 Number 4 
(October 2018) 


294



https://scholar.google.com/scholar_case?case=2625775686836482295

https://scholar.google.com/scholar_case?case=870134342011777886

https://scholar.google.com/scholar_case?case=11545018699486543408

https://njlaw.rutgers.edu/cgi-bin/njstats/showsect.cgi?section=2C%3A58-3&actn=getsect

https://njlaw.rutgers.edu/cgi-bin/njstats/showsect.cgi?section=2C%3A58-3&actn=getsect





 


The court said that a remand because of those errors would be futile because the record of his 


bad conduct would still require denial of the permit.  


LAND USE 


• EQUITABLE ENFORCEMENT OF EASEMENT CONDITION OF SITE PLAN 


APPROVAL; LACHES 


Keiluhn Venture v. Clayton Providence House, LP (Unpub. App. Div. July 13, 2018) 


https://scholar.google.com/scholar_case?case=886763615221565523 


In 1999, the Clayton Planning Board granted site plan approval for a multi-phase construction 


project.  The approval was conditioned on the developer filing access and utility easements.  


Those easements were never filed.  Subsequently, the lot was subdivided, the plans were 


amended, and the subdivided lot was sold to a third party.  In 2016, the third party sought to 


secure the long-required easements, but the developer refused.  The Chancery Court ordered the 


developer to execute the easement agreements, even though sixteen years had elapsed, and 


further ruled that laches did not apply against the municipality.  The Appellate Division agreed. 


 


LAND USE 


• STIPEND FOR SPECIAL MEETINGS; BUILDING COVERAGE VARIANCE 


Bergen Ridge Homeowners Association, Inc. v. Township of North Bergen Planning Board 


(Unpub. App. Div. Aug. 30, 2018) 


https://scholar.google.com/scholar_case?case=4691097413666386539  


The Appellate Division upheld the use of escrow fees by a municipality to pay a stipend of $150 


each for board members’ appearance at special meetings of the planning board.  The court stated 


that such a fee, when imposed by ordinance, was authorized under N.J.S.A. 40:55D-8(b), and 


rejected the contention that payment of such a fee from the escrow created a conflict of interest.  


The court also upheld a lot coverage variance granted by the North Bergen Planning Board 


because the subject property was extremely narrow and mostly submerged and the record did 


not demonstrate that all other properties in the zone were in the same condition. 


  


LAND USE 


• HEIGHT VARIANCE; JURISDICTION 


CT TR Holdings, LLC v. Toms River Planning Bd. (Unpub. App. Div. Aug. 9, 2018) 


https://scholar.google.com/scholar_case?case=5207692570621246542 


The Appellate Division upheld the Tom’s River Planning Board’s grant of a variance under  


N.J.S.A. 40:55D-70c allowing a forty-three-foot high building with four stories in a district in 
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which the maximum permitted height was forty feet with three stories.  A variance was not 


required under N.J.S.A. 40:55D-70d(6) because the requested height was less than ten feet and 


ten percent of the existing height limitation. 


LAND USE 


• INTERPRETATION OF SCOPE OF PRIOR APPROVALS 


Township of Jackson v. JR Custom Landscaping, Inc. (Unpub. App. Div. July 10, 2018) 


https://scholar.google.com/scholar_case?case=9582900356261436231 


In a fact-sensitive decision, the Appellate Division, relying on its prior holdings in Advance at 


Branchburg II, LLC v. Branchburg Tp. Bd. of Adj., 433 N.J. Super. 247 (App. Div. 2013) (a 


board’s factual findings will be sustained as long as they have an adequate basis in the record) 


and Jock v. Zoning Bd. of Adj., 184 N.J. 562 (2005) (a zoning board has peculiar knowledge of 


local conditions and must be allowed wide latitude), determined that the zoning board’s 


interpretation of conditions attached to certain variances was not arbitrary or capricious. 


LAND USE 


• ORDINANCE VALIDITY 


Rosenblum v. Borough of Closter (Unpub. App. Div. July 11, 2018) 


https://scholar.google.com/scholar_case?case=13398335416641324796 


Rosenblum’s challenge to an ordinance amending the municipality’s land use code was 


dismissed on summary judgment because Rosenblum provided only conclusory allegations with 


no material documentation as to why the ordinance was invalid.  The Appellate Division 


affirmed. 


LAND USE 


• ORDINANCE VALIDITY: DOWNZONING; DENSITY VARIANCE 


Holloway v. Township of Jackson (Unpub. App. Div. July 16, 2018) 


https://scholar.google.com/scholar_case?case=4017697561675122984 


In 2001, the zoning ordinance of Jackson Township was amended, downzoning all R-1 districts 


(one-acre minimum lot area) to R-3 districts (three-acre minimum lot area).  Plaintiff owned a 


17.4-acre parcel in the R-3 zoning district.  The parcel was landlocked and accessed by an 


unimproved easement over neighboring properties.  Plaintiff applied for a density variance to 


develop thirteen buildings lots and one storm water management lot.  The zoning board granted 


a variance for the development of seven residential lots.  Holloway challenged the decision of 


the zoning board and the R-3 zoning designation as applied to his property.  The Appellate 


Division upheld the trial court’s determination that the plaintiff had not overcome the 


presumption of validity of the R-3 zoning district because it was designed to protect sensitive 


environmental lands and was adopted in response to the rapid residential development in the 
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township.  The court also upheld the decision of the zoning board on the variance because the 


board could properly consider access to the property when considering a density variance.  Note:  


a petition for certification has been filed but has not yet been acted on.   


LAND USE 


• PINELANDS PROTECTION ACT; RIGHT TO FARM ACT: SOCCER 


ACTIVITIES ON FARMLAND 


In re Pinelands Commission’s Consistency Determinations Approving Tuckahoe Turf Farm 


Inc.’s Application No. 1984-0389.009 (Unpub. App. Div. July 12, 2018) 


https://scholar.google.com/scholar_case?case=4223798938588495321 


Tuckahoe Turf Farm is a 710-acre sod farm located in the Pinelands Protection Area.  To help 


market its product, Tuckahoe hosts soccer tournaments that attract up to three thousand people 


per day.  Two environmental groups objected.  The Appellate Division ruled that the games 


could take place, holding that the Pinelands Commission had the authority to settle certain issues 


without a hearing; that the State Agriculture Development Committee, not the Pinelands 


Commission, had primary jurisdiction over right to farm disputes; and that, under the time of 


decision rule, legislation adopted in January 2016—N.J.S.A. 13:18A-8.1, which specifically 


permits soccer activities in a Pinelands Protection Area—rendered other arguments moot. 


LAND USE 


• RESIDENTIAL HEALTH CARE FACILITY: STATUS AS HOTEL USE; 


PUBLIC NUISANCE 


Mazel, LLC v. Township of Toms River (Unpub. App. Div. July 10, 2018) 


https://scholar.google.com/scholar_case?case=17659622579342837971 


A 240-bed healthcare center, which provided permanent residence for physically and mentally 


disabled tenants who had been discharged from area hospitals and the state’s mental health 


system, could operate as a permitted use because it met the municipality’s definitions of “hotel” 


and “medical service facility.”  In addition, the healthcare center was not a nuisance, as a matter 


of law, even though “residents experienced loud psychotic episodes without any staff assistance, 


smoked cigarettes inside the facility, and, on a number of occasions, walked through the 


[adjoining] parking lot on the way to other locations.” 


LAND USE 


• USE VARIANCE 


Barnaskas v. Zoning Bd. of Adj. of Twp. of Jackson (Unpub. App. Div. Aug. 2, 2018) 


https://scholar.google.com/scholar_case?case=14809282818561736176 


The Appellate Division upheld a variance granted under  N.J.S.A. 40:55D-70d(1) for a  funeral 


home with accessory uses, including a residential apartment for potential use by a decedent’s 
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family, banquet space for use solely for post-funeral meals, and office space.  Funeral homes 


were not a permitted use on the property, which, pursuant to a previous subdivision application, 


had been designated for a condominium housing development.  The court found that the 


developer had met its burden in presenting its application for a d(1) variance and that the Jackson 


Board of Adjustment had not acted in an arbitrary, capricious or unreasonable manner in 


granting the variance.  The court rejected the argument that the prior subdivision approval 


required that the property be used solely for a condominium development, because the approval 


by its terms had expired and the condition was therefore no longer binding. 


LAND USE 


• USE VARIANCE 


AvalonBay Communities, Inc. v. Township of S. Brunswick Zoning Bd. of Adj. (Unpub. App. 


Div. Aug. 2, 2018) 


https://scholar.google.com/scholar_case?case=6361497766811555028 


The Appellate Division reversed the trial court and upheld the denial of an application by 


AvalonBay for a variance pursuant to  N.J.S.A. 40:55D-70d(1) to permit non-age-restricted 


housing in a zone that had been specifically designated for senior citizen affordable housing.  


Although the plaintiff’s experts set forth data and statistics showing the lack of demand for such 


housing, the court held that the denial of the variance was not arbitrary, capricious or 


unreasonable.  The board expressed the view that approval of the application would be an affront 


to the zoning ordinance.  The court suggested that a petition to the governing body for an 


ordinance change would be a more appropriate remedy. 


 


LAND USE 


• USE VARIANCE; MOOTNESS 


PMG New Jersey II, LLC v. 82 Iselin, LLC (Unpub. App. Div. July 17, 2018) 


https://scholar.google.com/scholar_case?case=11444489527981306444 


Plaintiff and defendant own adjoining properties at a Garden State Parkway rest stop.  The 


properties were zoned for residential use but are accessible only from the parkway.  Plaintiff’s 


property is improved with a six-pump gas station and a building housing a mini-mart and 


restaurant.  Defendant has a four-pump gas station and a vacant building previously used as a 


repair shop.  Defendant was granted use and bulk variances to demolish existing structures and 


to construct a six-pump gas station and building to house a mini-mart and Dunkin’ Donuts.  


Following a trial court decision upholding the variances, the properties were rezoned to make 


the uses permitted.  The Appellate Division held that the use variance matter was moot and that 


the bulk variances would be upheld for the reasons stated in Judge Wolfson’s decision below. 
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LAND USE 


• ZONING ORDINANCE INTERPRETATION 


DeSapio Properties #Six, Inc. v. Alexandria Twp. Board of Adj. (Unpub. App. Div. Aug. 28, 


2018) 


https://scholar.google.com/scholar_case?case=6320829079562465347 


The Appellate Division held that a business in Alexandria Township was a permitted retail 


service use under the zoning ordinance.  Plaintiff had a kayak and rafting rental business that 


provided its customers with transportation to and from an exclusive launch site on the Delaware 


River.  Seventy-five percent of its business came from this service, although plaintiff also sold 


various rafting and boating equipment in its facility in Alexandria.  The Appellate Division—


rather than relying, as the trial court did, on a definition of service business for the purposes of 


the sales tax—held that this business fell within the township’s definition of a retail service use 


as set forth in the zoning ordinance.  The court did not rule on the validity of a use variance that, 


in the interim, had been granted by the township’s zoning board. 


LAND USE 


• ZONING ORDINANCE INTERPRETATION: WETLANDS MITIGATION; 


AGRICULTURAL USES 


Baduini v. Land Use Bd. of Independence Twp. (Unpub. App. Div. July 31, 2018) 


https://scholar.google.com/scholar_case?case=14246423416938623172 


The Appellate Division upheld an interpretation by the Independence Planning Board that 


wetlands mitigation activities were part of an agricultural use.  In reviewing the applicable 


ordinance, the court agreed that the landowner’s proposed wetlands mitigation project was 


agricultural in nature and consistent with the intent of the township’s land use ordinance. 


LAND USE 


• ZONING ORDINANCE: TIMELINESS OF CHALLENGE 


Ratan Palace, LLC v. Township of North Bergen Planning Bd. (Unpub. App. Div. Aug. 23, 


2018) 


https://scholar.google.com/scholar_case?case=5754284821217655892 


North Bergen granted site plan approval to develop a hotel in a zone that had been amended 


several months earlier to make hotels a permitted use.  An objector to the site plan approval 


attempted to assert a claim that the ordinance was invalid spot zoning.  The Appellate Division 


affirmed the trial court’s ruling that the challenge to the ordinance was untimely because it was 


brought well beyond the forty-five day limitation period of Rule 4:69.  The court found no reason 


to allow an extension of the time because the plaintiff not asserted any public interest but only 


a private interest   as grounds for the  extension.  The court upheld the planning board site plan 
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approval as well.   


LICENSES 


• REVOCATION OF LIMOUSINE LICENSE 


Carcol Enterprises, LLC v. Central License Bureau (Unpub. App. Div. July 18, 2018) 


https://scholar.google.com/scholar_case?case=6723689803839087904 


The Appellate Division reversed a determination by a hearing officer in Elizabeth that suspended 


and revoked plaintiff’s license to operate a limousine service because plaintiff operated an illegal 


taxicab service; charged a fare that was not premium; failed to keep proper logs; and failed to 


give prices to customers.  At the hearing, exhibits were marked for identification but not moved 


into evidence.  Even though the Law Division upheld the license revocation, the Appellate 


Division, because of the meager evidence in the record, reversed the revocation and suspension 


for insufficient evidence to support the hearing officer’s conclusion. 


LOCAL BOND LAW; PUBLIC LANDS AND BUILDINGS  


• VALIDITY OF ORDINANCE; FEDERAL PREEMPTION. 


280 Erie St., LLC v. City of Jersey City (Unpub. App. Div. July 24, 2018) 


https://scholar.google.com/scholar_case?case=5314744945441188634 


Plaintiffs, owners of abandoned railway property known as the Embankment, challenged several 


ordinances enacted by Jersey City in its efforts to acquire the property, including an ordinance 


authorizing issuance of bonds to purchase the Embankment and an ordinance authorizing the 


submission, pursuant to federal regulations, of an offer for assistance to the federal Surface 


Transportation Board (STB).  Plaintiffs argued that the bond ordinance violated the Local Bond 


Law because it did not break down the cost estimate by the several stated purposes.  The trial 


court and the Appellate Division rejected that argument, finding that the ordinance had the 


singular purpose of issuing bonds to acquire the property and did not require separate cost 


estimates.  The court also found that plaintiffs’ related challenges to the ordinance that 


authorized an offer to the STB were preempted by federal law and within the exclusive 


jurisdiction of the STB. 


 


MUNICIPAL OFFICIALS 


• AUTHORITY OF FAULKNER ACT MAYOR TO APPOINT MUNICIPAL 


ATTORNEY 


McKay v. Pryor (Unpub. App. Div. Aug. 27, 2018) 


https://scholar.google.com/scholar_case?case=15346273178745766094 


Under a Faulkner Act provision, N.J.S.A. 40:69A-122, an attorney for the municipality in a 
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“Small Municipality Plan A” form of government must be “appointed by the Mayor with the 


advice and consent of the Council.”  Under Woodhull v. Manahan, 85 N.J. Super. 157 (App. 


Div. 1964), when the mayor and council fail to agree on a new appointment, the pre-existing 


attorney holds over until a new one is agreed upon.  This requirement extends to all attorneys 


working for the municipality, even those not specified in any statute.  These attorneys effectively 


serve under or as part of the municipal attorney.  Thus, labor counsel, even though not mentioned 


in any statute or ordinance, could be appointed only with the advice and consent of the council. 


PUBLIC CONTRACTS 


• BID DEFECT 


In re RM-124635/2016-2019 Snow Removal and Salting Services Contract (Unpub. App. Div. 


Sept. 12, 2018) 


https://scholar.google.com/scholar_case?case=16024382812743477504 


The Appellate Division upheld a decision by the New Jersey Turnpike Authority to reject the 


lowest bid of a contractor for snow removal and salting services because the bid had material 


deviations from the conditions of the specifications.  The lowest bidder had not made a timely 


submission of its vehicle registration and insurance documents and its vehicles failed to pass the 


authority’s inspection.  The court held that the authority properly applied the principles of 


Meadowbrook Carting Co. v. Borough of Island Heights, 138 N.J. 307 (1994), in finding, based 


on credible evidence, that the conditions were material and non-waivable. 


 


PUBLIC CONTRACTS 


• BID DEFECT 


H&S Construction and Mechanicals, Inc. v. Westfield Public Schools (Unpub. App. Div. July 


5, 2018) 


https://scholar.google.com/scholar_case?case=6975434946160292990 


The court dismissed the action of H&S, the third highest bidder, who sought to void the award 


of a construction contract by the Westfield Public Schools.  H&S asserted that the lowest bidder 


had failed to provide a “Certification of No Material Change of Circumstances” (CNMCC) from 


all its subcontractors, as required in the bidder’s checklist.  The court found there was no 


evidence in the record demonstrating the substantive materiality of the omitted CNMCC; no 


language in the bid specification making the submission mandatory; and no notice to the bidders 


that the bid would be automatically rejected for non-compliance. The CNMCC was not 


statutorily required, and there was no demonstration that the failure to provide the CNMCC with 


the bid disturbed the level playing field required in public bidding. 
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PUBLIC CONTRACTS 


• BID DEFECT; SELF PERFORMANCE OF SUBCONTRACT 


Epic Management, Inc. v. New Jersey Schools Development Authority (Unpub. App. Div. July 


18, 2018) 


https://scholar.google.com/scholar_case?case=9398205593561943156 


The Appellate Division upheld the award of a contract by the New Jersey Schools Development 


Authority (SDA) for a design-build contract even though the general contractor purchased 


electrical supplies that were not included in the electrical subcontractor’s bid estimate.  


Therefore, the electrical subcontractor did not exceed the aggregate limit of new contracts and 


existing unfinished work set for that subcontractor by the Treasury Division of Property 


Management and Construction.  The purchase by the general contractor did not constitute self-


performance of the electrical subcontract by the general contractor because the electrical 


contractor retained the statutory duty to ensure that the electrical work was performed in 


compliance with applicable standards.  


PUBLIC LANDS AND BUILDINGS 


• LEASE AGREEMENT: CONTRACTUAL INDEMNIFICATION CLAUSE 


Keegan v. Town of Kearny (Unpub. App. Div. July 26, 2018) 


https://scholar.google.com/scholar_case?case=5827541735379085837 


The Keegan Landfill was located on property owned partly by Keegan and partly by Kearny.  


The New Jersey Sports and Exposition Authority (NJSEA) leased the portion owned by Kearney 


and acquired the portion owned by Keegan, cleaned up environmental contamination on the 


property and recovered $900,000 from Keegan in a cost recovery action.  Keegan sued Kearny 


for contribution and Kearny in turn filed a third-party complaint against the NJSEA seeking 


indemnification under the lease between Kearny and NJSEA.  The Appellate Division affirmed 


Judge Rose’s decision that the lease did not contain an unambiguous indemnification clause and 


that, therefore, Kearny was not entitled to indemnification from the NJSEA.  


PUBLIC LANDS AND BUILDINGS 


• GREEN ACRES: DISPOSAL OF PARKLAND AND OPEN SPACE 


In re Seaside Heights Borough Public Beach (Unpub. App. Div. July 30, 2018) 


https://scholar.google.com/scholar_case?case=15285477334849537798 


The Appellate Division affirmed a diversion of unfunded Green Acres parkland approved by 


New Jersey Department of Environmental Protection (DEP) and the State House Commission 


(SHC).  Seaside Heights swapped a portion of municipally-owned beach front with a local pier 


owner so that the owner could reconstruct a pier destroyed by Hurricane Sandy.  In exchange, 


the borough obtained a historic wooden carousel, previously located on the pier, and a 


beachfront lot owned by the pier owner for the creation of a carousel museum.  In addition, to 
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satisfy the borough’s obligation to Green Acres, Ocean County agreed to dedicate a sixty-seven-


acre parcel of property in Toms River for parkland.  The diversion proceedings were 


procedurally flawless.  The actions of the DEP and SHC were authorized by applicable statutes 


and regulations and were not arbitrary, capricious or unreasonable. 


PUBLIC MEETINGS 


• CONSIDERATION OF ITEM NOT ON PUBLISHED AGENDA 


Feld v. City of Orange Twp. (Unpub. App. Div. July 27, 2018) 


https://scholar.google.com/scholar_case?case=15059072373274498609 


Plaintiff challenged a resolution of the City of Orange Township that was adopted even though 


it was not listed on the published agenda for the meeting.  He asserted a violation of Open Public 


Meetings Act (OPMA), N.J.S.A. 10:4-6 et seq.  The Appellate Division distinguished McGovern 


v. Rutgers, 211 N.J. 94 (2012), because in that case there were proofs that the public body knew 


in advance of the need for the agenda item.  Here there was no allegation that the governing 


body intentionally omitted the proposed resolution from the agenda or that the agenda was 


intended to mislead the public.  Those allegations are a predicate for a successful OPMA 


challenge under Crifasi v. Governing Body of Oakland, 156 N.J. Super. 182 (App. Div. 1978).   


PUBLIC MEETINGS 


• PUBLIC COMMENT 


Feld v City of Orange Twp. (Unpub. App. Div. Aug. 8, 2018) 


https://scholar.google.com/scholar_case?case=438525350444491862 


Orange adopted an ordinance that reduced the time limit for individual public comment at public 


meetings from ten minutes to five minutes.  The Appellate Division held that this ordinance was 


not a violation of the Open Public Meetings Act (OPMA), N.J.S.A. 10:4-6 et seq., and was not 


unconstitutional, noting that the time limit was content-neutral.  The court also cited the New 


Jersey Supreme Court’s recent decision in Kean Federation of Teachers v. Morell, 233 N.J. 566 


(2018), in which the Court stated that such policies are permitted because OPMA grants public 


bodies discretion in how to conduct their meetings. 


PUBLIC MEETINGS; PUBLIC RECORDS 


• EXEMPTION: UNAPPROVED DRAFT MINUTES; FAILURE TO MAKE 


MEETING MINUTES PROMPTLY AVAILABLE 


Paff v. Township of Moorestown (Unpub. App. Div. July 11, 2018) 


https://scholar.google.com/scholar_case?case=15662991638266371434 


In December 2015, John Paff filed a request under the Open Public Records Act (OPRA), 


N.J.S.A. 47:1A-1 to -13, for the agenda, minutes,  and notices of the Moorestown Ethical 


Standards Board meeting of October 2012.  At the time of the request, the minutes were only 
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available in draft form, but were subsequently approved in March 2016.  The Appellate Division 


held that the draft minutes were not subject to disclosure under OPRA because they were 


“advisory, consultative, deliberative material” under N.J.S.A. 47:1A-1.1; but the board’s failure 


to release the minutes more than three years after the meeting was a violation of the requirement 


of the Open Public Meetings Act (OPMA), N.J.S.A. 10:4-6 et seq., that minutes from public 


meetings be “promptly available.”  N.J.S.A. 10:4-14.  The court also held that the OPMA 


violation, unlike an OPRA violation, did not trigger an award of counsel fees. 


PUBLIC RECORDS 


• ATTORNEY’S FEES; 911 TAPE; DOMESTIC VIOLENCE OFFENSE 


REPORT 


North Jersey Media Group Inc. v. Passaic County Prosecutor’s Office (Unpub. App. Div. 


Aug. 17, 2018) 


https://scholar.google.com/scholar_case?case=16499496333127860962 


The Appellate Division, in a case brought by North Jersey Media Group under the Open Public 


Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, held that the Passaic County Prosecutor’s Office 


could properly withhold a 911 tape from disclosure on privacy grounds, but should have released 


a redacted version under N.J.S.A. 47:1A-5(g) that eliminated the privacy objections.  To that 


extent only, the custodian violated OPRA, and the court awarded counsel fees only as to the 


failure to release a redacted version of the tape.  The correctness of the custodian’s actions at 


the time they were made was unaffected by the court’s release of the entire tape under the 


common law during the court proceedings, to which the parties had consented.  The court upheld 


the custodian’s refusal to provide a domestic violence offense report in response to the OPRA 


request because a domestic violence offense report is privileged and not to be made public under 


the Domestic Violence Act, N.J.S.A. 2C:25-33.   


 


PUBLIC RECORDS 


• DASH CAM VIDEO RECORDINGS 


Brennan v. Middlesex County Prosecutor’s Office (Unpub. App. Div. Aug. 29, 2018) 


https://scholar.google.com/scholar_case?case=3041604022083458067  


The Appellate Division, relying on Paff v. Ocean County Prosecutor’s Office, __ N.J. ___, 2018 


WL 3825737 (2018), upheld the action of the Middlesex County Prosecutor’s Office in denying  


a request under the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, for the 


production of mobile video recordings (MVRs) of all New Brunswick Police Department 


pursuits from “January 2004 to present.”  The court found that the request by its terms sought 


criminal investigatory records, and that such records were not, at the time, required by law to be 


made.  The court also denied the plaintiff’s right to the MVRs under the common law because 
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plaintiff failed to articulate any interest in the recordings other than as a taxpayer. 


PUBLIC RECORDS  


• REDACTIONS: FIREARMS APPLICANT INVESTIGATION GUIDE 


New Jersey Second Amendment Society v. Division of State Police (Unpub. App. Div. June 19, 


2018) 


https://scholar.google.com/scholar_case?case=894042946779064581 


The Appellate Division upheld redactions by the state police in response to a request under the 


Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, for the state police guide for the 


investigation of firearms applicants.  The state police argued that the redacted portions were 


exempt pursuant to N.J.A.C. 13:1E-3.2(a).  The trial court and the Appellate Division agreed 


that disclosure of the redacted material would allow the applicant to manipulate and circumvent 


the investigative process, which would interfere with the ability to effectively conduct firearms 


investigations.  The redactions were therefore permitted.  Plaintiff also claimed that it was 


entitled to certain communications from counsel attached to the guide and argued that 


dissemination of the guide to various law-enforcement agencies with the opinions attached was 


a waiver of the attorney-client privilege.  The court found that the “common interest exception” 


might shield the materials from disclosure, but that it had an insufficient factual record on that 


issue.  It therefore remanded the matter to the trial court to develop a record. 


 


PUBLIC RECORDS; TORTS 


• EXCESSIVE REQUESTS; HARASSMENT 


O’Boyle v. DiLorenzo (Unpub. App. Div. July 25, 2018) 


https://scholar.google.com/scholar_case?case=146846858231807097 


Plaintiff appealed the grant of summary judgment and other adverse rulings on his complaint 


alleging invasion of privacy, assault, harassment and equal protection violations by officials of 


the Borough of Longport and others.  Plaintiff had filed over nine hundred requests under the 


Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, and videotaped borough employees 


at work, leading to the borough filing an order to show cause against him.  The order to show 


cause permitted plaintiff to continue making requests but relaxed the time for the borough to 


respond to those requests because of the burden on the staff, some of whom had quit because of 


the burdensome requests.  The Appellate Division affirmed summary judgment in favor of the 


defendants on all counts of the complaint substantially for the reasons set forth in a ninety-five-


page opinion by Judge J. Christopher Gibson. 
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REDEVELOPMENT 


• REHABILITATION PLAN 


Gallenthin v. Borough of Paulsboro (Unpub. App. Div. June 26, 2018) 


https://scholar.google.com/scholar_case?case=2834677263617180926 


Relying on Gallenthin Realty Development, Inc. v. Borough of Paulsboro, 191 N.J. 344 (2007) 


(Gallenthin I), Gallenthin filed suit to overturn the adoption of a redevelopment plan by 


Paulsboro because his property, as well as all other properties in the municipality, were declared 


to be in an “area in need of rehabilitation.”  The court determined that the designation of the 


area in need and the adoption of the plan were not arbitrary, capricious, or unreasonable and 


dismissed the case.  The court distinguished Gallenthin I because the ordinance that was 


invalidated in that case designated Gallenthin’s property as an “area in need of redevelopment” 


under N.J.S.A. 40A:12A-5e, whereas the ordinance here designated it as “area in need of 


rehabilitation” under N.J.S.A. 40A:12A-14.  An “area in need of redevelopment” designation 


may allow the use of eminent domain, but the rehabilitation designation does not.  


TAXATION 


• EXEMPTION: DISABLED VETERAN 


Galloway Twp. v. Duncan (Unpub. App. Div. Aug. 15, 2018) 


https://scholar.google.com/scholar_case?case=17396187845761927157 


The Appellate Division upheld the Tax Court’s finding that once a disabled veteran is found to 


be entitled to a real property tax exemption, the exemption is continuous and does not have to 


be renewed every year.  Unlike the non-profit exemptions, the disabled veteran’s exemption is 


granted not because of the property’s use, but because of the disability attributed to the 


taxpayer’s military service.  


TAXATION 


• FARMLAND ASSESSMENT 


Rosenblum v. Borough of Closter (Unpub. App. Div. July 11, 2018) 


https://scholar.google.com/scholar_case?case=15940503541231021360 


The Mieles have a small farm; they pasture llamas and their property is taxed as farmland.  


Rosenblum, a neighbor, objects, and has appealed the Mieles’ tax assessment every year for 


twenty-four years.  This time, after a two-day trial, the Tax Court granted the Mieles’ motion to 


involuntarily dismiss the complaint.  The Appellate Division affirmed, citing the Supreme 


Court’s holding in Aetna Life Ins. Co. v. City of Newark, 10 N.J. 99, 105 (1952), that a third-


party taxpayer must present evidence that is “definite, positive, and certain in quality and 


quantity to overcome the presumption [of validity of a tax assessor’s determination].” 
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TAXATION 


• LONG-TERM TAX EXEMPTION LAW 


The Four Felds, Inc. v. City of Orange Township (Unpub. App. Div. Aug. 1, 2018) 


https://scholar.google.com/scholar_case?case=5410784469632549269 


The Appellate Division upheld a ten-year long-term tax exemption entered into by Orange 


pursuant to the Long Term Tax Exemption Law (LTTEL), N.J.S.A. 40A:20-1 et seq.  The project 


to which the exemption applied was a 100% affordable residential complex for senior citizens 


and had been the subject of a financial agreement entered into by a non-profit urban renewal 


entity in 1980.  That financial agreement was tied to a New Jersey Housing Mortgage Financing 


Agency (HMFA) loan, provided for a fifty-year tax exemption, and was grandfathered when the 


LTTEL was amended in 1992 to limit long-term tax exemptions to thirty-five years.  The new 


tax exemption—which among other things modified the service charges in a manner favorable 


to the city—was needed so that the urban renewal entity could obtain an extension of its Housing 


Assistance Program for Section 8 qualification under federal housing laws.  The Appellate 


Division, in the face of a scattershot 196-count complaint by a frequent litigator in Orange, 


agreed that the plaintiff had not met its burden of showing that the ten-year extension was 


arbitrary, capricious or unreasonable.  It rejected the plaintiff’s contention that the original tax 


exemption had expired when the HMFA loan was paid off in 2005, because the entity remained 


subject to HMFA supervision through the housing assistance program.   


TAXATION 


• VALUATION 


Wolosky v. Fredon Township (Unpub. App. Div. July 24, 2018) 


https://scholar.google.com/scholar_case?case=15798171689305235976 


The Appellate Division affirmed a decision of the Tax Court dismissing plaintiff’s complaint 


for failure to overcome the presumption of validity that attaches to a county board’s tax 


assessment.  In affirming the tax court’s dismissal, the Appellate Division noted that the expert 


failed to confirm any data on the comparable sales, failed to access deeds and sales documents, 


failed to inspect the comparable properties, and failed to provide the market data he relied on.  


Such an inadmissible net opinion could not overcome the presumption of validity.  


TAXATION 


• VALUATION 


Mibar, LLC v. Elizabeth City (Unpub. App. Div. July 10, 2018) 


https://scholar.google.com/scholar_case?case=4307134550334758292 


The Appellate Division reversed the Tax Court’s determination of value because the judge relied 


on facts outside the record, including his assumption that a stand-alone fast food establishment 
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warranted a higher rental value. The case was remanded for a new trial. 


TORTS 


• ACTUAL OR CONSTRUCTIVE KNOWLEDGE OF DANGEROUS 


CONDITION 


Gross v. Borough of Fort Lee (Unpub. App. Div. July 23, 2018) 


https://scholar.google.com/scholar_case?case=14946978619057502128 


Plaintiff tripped over raised pavers on public property and fell, sustaining injuries.  The 


condition was reported to the Borough of Fort Lee the following day.  Neither plaintiff nor his 


wife had reported the condition to the borough prior to the fall, and there were no previous 


incidents reported to the borough.  The Appellate Division found no proof of actual or 


constructive notice of the condition or that the failure to correct the defect was “palpably 


unreasonable.” 


 


TORTS 


• COMMON LAW SNOW AND ICE IMMUNITY 


Molino v. Township of S. Orange (Unpub. App. Div. July 12, 2018) 


https://scholar.google.com/scholar_case?case=1367911986241109563 


Plaintiff slipped on an icy sidewalk next to a parking lot operated by the South Orange Parking 


Authority.  Plaintiff claimed that the authority was not entitled to common law public entity 


snow and ice removal immunity, arguing that the authority’s operation of a jitney service made 


it a commercial entity.  The Appellate Division disagreed, holding that the authority was a public 


entity that used revenue raised from its jitney service to defray costs. 


 


TORTS 


• DANGEROUS CONDITION 


Short v. City of Trenton (Unpub. App. Div. June 20, 2018) 


https://scholar.google.com/scholar_case?case=8733638059984988601 


The Appellate Division affirmed a decision of the trial court dismissing plaintiff’s claims against 


Trenton under the New Jersey Tort Claims Act (TCA), N.J.S.A. 59:1-1 et seq.  Plaintiff was 


injured in a slip and fall on an icy road.  The trial court found, and the Appellate Division agreed, 


that the city had no notice, either actual or constructive, of a “dangerous condition” and also that 


there was no evidence that the conduct of the city was “palpably unreasonable.” 
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TORTS 


• DUTY TO DEFEND: MUNICIPAL EMPLOYEE ASSIGNED TO COUNTY 


PROSECUTOR FOR SPECIAL INVESTIGATIVE FUNCTIONS 


Massmino v. State (Unpub. App. Div. Aug. 24, 2018) 


https://scholar.google.com/scholar_case?case=3853551493558405181 


Relying on Township of Edison v. Hyland, 156 N.J. Super. 137 (App. Div. 1978), the Appellate 


Division held that the state is not obligated to defend and indemnify a municipal police officer 


assigned to work on a special task force with the county prosecutor’s office.  The court 


distinguished  Wright v. State, 169 N.J. 422 (2001)—which required indemnification—because 


that case dealt directly with employees of the prosecutor’s office, not those on limited special 


assignment.  However, the court also noted that the Supreme Court had granted certification in 


Kaminskas v. State,  231 N.J. 557 (2017), which could overturn this decision. 


TORTS 


• LATE NOTICE OF CLAIM 


Habibi v. SCO Dougherty (Unpub. App. Div. July 13, 2018) 


https://scholar.google.com/scholar_case?case=1260146499219490236 


Plaintiff claimed he was injured by agents of the Department of Treasury, but failed to file a 


notice under the  New Jersey Tort Claims Act (TCA), N.J.S.A. 59:1-1 et seq., within a year 


because, he said, he was waiting for an investigative report to be completed.  The Appellate 


Division held that the one-year limitation period was an absolute bar to late filing, and that even 


if plaintiff had filed within the year, he had shown no extraordinary circumstances justifying the 


delay. 


TORTS 


• RESPONDEAT SUPERIOR: DISCHARGE OF FIREARM AT POLICE 


OFFICER RESIDENCE  


Rodriguez v. Zeigler (Unpub. App. Div. June 27, 2018) 


https://scholar.google.com/scholar_case?case=2660798287490871907 


An off-duty Camden police officer, at home, cleaning his second-floor bathroom, heard kicking 


and banging at his front door.  Fearing a home invasion, the officer got his police service weapon 


and approached the front door.  He tried to open it slowly, but it was pushed toward him, causing 


his weapon to discharge two bullets.  One bullet struck Rodriguez in the chest and injured him.  


In dismissing all claims by Rodriguez against Camden, the court held that when the officer 


discharged his weapon, he was in his private home, not in uniform, taking personal action and 


not serving the city. 
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TORTS 


• SIDEWALK LIABILITY: DUTY OF PRIVATE PROPERTY OWNER TO 


REMOVE SNOW AND ICE  


Harris v. Lawrence (Unpub. App. Div. July 26, 2018) 


https://scholar.google.com/scholar_case?case=13937218776838271830 


Plaintiff alleged that she had fallen on a patch of ice because of a construction defect on a portion 


of sidewalk adjacent to the residential property of a condominium association.  Under Luchejko 


v. City of Hoboken, 207 N.J. 191 (2011), the association is immune from liability, unless it 


created or exacerbated a dangerous sidewalk condition.  There was a question of material fact 


here as to whether the association had reconstructed the sidewalk on which plaintiff fell and thus 


had created a dangerous condition.  Although the association contended that the Borough of 


Belmar had reconstructed the sidewalk, there was evidence that Belmar had simply allowed 


property owners to hire the borough’s contractor at the low rates provided to the borough.  The 


Appellate Division therefore reversed a summary judgment against plaintiff. 


 


 


UTILITIES 


• WATER AND SEWER USAGE CHARGES 


Haul Road Holdings, Inc. v. Township of Wayne (Unpub. App. Div. Aug. 13, 2018) 


https://scholar.google.com/scholar_case?case=11016251398505366510 


The Appellate Division upheld the dismissal of a complaint, after trial, alleging that Wayne had 


overcharged for water and sewer usage.  Plaintiff compounded thermal plastics and rented 


property in the township.  The property contained a private well, which was used in the plastic 


production, and a municipal water connection, which was used for domestic purposes.  Both 


water sources ultimately discharged to the municipal sewer system.  Wayne installed three 


separate meters on the property and plaintiff proved that, after the allegedly defective meters 


had been repaired, its usage of public water significantly dropped.  Plaintiff did not offer any 


evidence that the meters malfunctioned, and the trial judge held that the mere billing 


inconsistencies were insufficient to prove causation and damages.  The Appellate Division 


affirmed. 
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LAW DIVISION 


 
EMPLOYMENT 


• LEAVE TO ATTEND STATE OR NATIONAL POLICE CONVENTION 


Rutherford PBA Local 300 v. Borough of Rutherford (Unpub. Law Div., June 11, 2018, 


Bergen County, Docket No. BER-C-068-18, Toskos, J.S.C.) 


https://www.dropbox.com/s/up45015p3ye5kt1/Rutherford%20PBA%20300%20v%20Ru


therford.pdf?dl=0 


The Rutherford PBA filed suit against the borough in a dispute over the number of police 


officers allowed to take leave with pay to attend various police conventions.  The PBA argued 


that N.J.S.A. 40A:14-177 permitted ten percent of the members of the police force to attend per 


day.  This would have allowed many more than ten members of the police force to attend, even 


if no more than ten percent of the force attended on any given day.  The borough contended that 


the governing statute provided that a maximum of ten percent of the police force, but not more 


than ten or fewer than two members, could be identified by the union as eligible for this leave.  


Judge Toskos found the statute to be “clear and unambiguous” and determined that the 


borough’s interpretation was correct.  The PBA would be limited to appointing representatives 


who constituted no more than ten percent of the police force, subject to the statutory minimum 


of two police officers and maximum of ten police officers without regard to the percentage 


limitation.  The court dismissed the PBA’s complaint with prejudice. 


TORTS 


• DEFAMATION: ACTUAL MALICE; TCA IMMUNITY 


Pistilli-Leopardi v. Medianews Group, Inc. (Unpub. Law Div., Mercer County, Docket No. 


MER-L-2066-17, June 28, 2018, McLaughlin, J.S.C.) 


https://www.dropbox.com/s/t04n838vco7vrxn/Pistilli-


Leopardi%20v%20Medianews%20Group.pdf?dl=0 


Edward Leopardi was a Trenton police officer, when Medianews Group and the Trentonian 


published an article indicating that he was the subject of an investigation for sexual misconduct 


while on duty.  He subsequently committed suicide and a suit was filed by his widow.  She 


brought claims of defamation, false light invasion of privacy, improper publication of private 


facts, intentional infliction of emotional distress, negligence, negligent infliction of emotional 


distress, negligent hiring and retention, bystander liability, wrongful death, loss of consortium 


and violations of the New Jersey Civil Rights Act (NJCRA), N.J.S.A. 10:6-1 et seq.  Medianews 


Group and other defendants connected with it were defendants along with Trenton, the Trenton 


Police Department and the Mercer County Prosecutor.  Judge McLaughlin granted motions to 


dismiss, without prejudice, as to all claims against all defendants because he found insufficient 


factual allegations to support any of the claims. 
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TAX COURT 


 
TAXATION 


• ADDED AND OMITTED ASSESSMENTS 


Levy v. Borough of Deal (Unpub. Tax Ct. Aug. 17, 2018) 


https://scholar.google.com/scholar_case?case=958841631420262269 


The Deal assessor correctly included assessment of an improvement to property as an added 


assessment in one tax year and then as an omitted assessment in the next tax year, despite his 


designation of the entire assessment as added.  The court found that the assessor had overlooked 


the amendment of valuation in 2016 when the improvement was completed and continued to 


overlook it in 2017.  This was not a case in which the assessor was attempting to reconsider a 


prior determination of value.  The assessor’s designation of the increase as added rather than 


omitted had no detrimental effect on the property owner, who retained all rights to proceed in 


court.  The case was therefore not dismissed on the taxpayer’s motion and the valuation trial 


was allowed to go forward. 


TAXATION 


• AMENDED PLEADINGS 


VNO 1105 State Hwy. 36 LLC v. Township of Hazlet (Unpub. Tax Ct. Aug. 20, 2018) 


https://scholar.google.com/scholar_case?case=12467739204504164002 


The Tax Court applied a strict twenty-day time limit for a municipality to file a counterclaim to 


petitioner’s tax appeal complaint.  Rather than file a counterclaim within twenty days of 


plaintiff’s initial complaint, the municipality attempted to file the counterclaim within twenty 


days of plaintiff’s amended complaint, the only purpose of which was to designate the petitioner 


as a tenant rather than a property owner.  Under those circumstances, the filing of the amended 


complaint did not create a new opportunity for the municipality to counterclaim seeking a 


change in the assessment of the property.  


TAXATION 


• DISCOVERY 


Township of Gloucester v. Lakeview Realty Investment Associates (Unpub. Tax Ct. Sept. 11, 


2018) 


https://scholar.google.com/scholar_case?case=1511097930035558958  


The Tax Court quashed a subpoena duces tecum that Gloucester Township had served on 


Investors Bank to produce “all real estate appraisals, mortgage notes, income and expense 


statements, and rent rolls” for a property whose assessments were under appeal.  The documents 


Volume 41 Number 4 
(October 2018) 


312



https://scholar.google.com/scholar_case?case=958841631420262269

https://scholar.google.com/scholar_case?case=12467739204504164002

https://scholar.google.com/scholar_case?case=1511097930035558958





 


sought dated back to a 2015 mortgage transaction and the appeal was for the 2018 tax year.  


Although the court held that data in the appraisal report might—if the appraisal was based on 


comparable sales—not be too remote in time, it found that the appraisal used a leased fee 


approach that was not relevant to the fair market value of the properties.  As to the demand for 


mortgage notes, income and expense statements and rent rolls, the court found that these might 


be relevant or lead to relevant evidence, but that all those documents were in the possession of 


the defendant and the bank should not be required to produce them under subpoena. 


TAXATION 


• EXEMPTION: NON-PROFIT ORGANIZATION 


In re Railway Ave. Props. LLC v. Paterson City (Unpub. Tax Ct. Sept. 4, 2018) 


https://scholar.google.com/scholar_case?case=17723917447586826764 


The Tax Court held that plaintiff, a private entity, was entitled to a tax-exemption under N.J.S.A. 


54:4-3.6 because it had been formed solely by a non-profit corporation to own a property that 


was to be leased for a charter school.  The rent paid to plaintiff under the lease was used primarily 


to pay debt and fees under a New Jersey Educational Development Authority bond issue used 


to purchase the property, and any surplus rent was to be paid to the non-profit founder.  Although 


the court found that there was a landlord-tenant relationship between the plaintiff and the school, 


it also found that plaintiff’s organizational documents precluded it from being operated for a 


for-profit or non-charitable purpose.  Moreover, the court found that plaintiff was operated as a 


single-purpose real estate holding company for the purpose of acquiring properties used solely 


by the school-operating entities.  Finally, the court ruled that plaintiff was operated for non-


profit purposes, because its revenues were used solely to pay off its debt obligations and fund 


the non-profit activities of its charitable founder. 


 


TAXATION 


• EXEMPTION: RELIGIOUS PARSONAGE 


Chabad of Old Tappan, Inc. v. Borough of Old Tappan (Unpub. Tax Ct. Aug. 14, 2018) 


https://scholar.google.com/scholar_case?case=8496839615679478603 


The Tax Court overturned the denial of plaintiff’s application for a religious parsonage 


exemption.  The property was the home of a rabbi and was owned by a non-profit organization 


that managed Jewish prayer and community services in other leased space.  The services held 


by the non-profit organization were not regularly scheduled but, instead, consisted of a small 


weekly prayer group.  The court held that the parsonage exemption was justified because the 


taxpayer had a congregation and engaged in religious services.  The small scale of such services 


was immaterial.   
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TAXATION 


• EXEMPTION: RELIGIOUS PARSONAGE 


In re Mikvah Association v. Township of Teaneck (Unpub. Tax Ct. Aug. 7, 2018) 


https://scholar.google.com/scholar_case?case=6068240285505572853 


The Tax Court granted summary judgment in favor of a non-profit organization that owns and 


operates a mikvah—a Jewish ritual bathhouse—finding that the ritual director’s residence was 


entitled to an exemption as a building in furtherance of a charitable organization under N.J.S.A. 


54:4-3.6. The residence was located near the bathhouse and was owned by the organization.  


Moreover, the ritual director’s 24/7 availability was essential to the operation of the bathhouse, 


and her family use was incidental to the non-profit use.  On the other hand, the home for the 


ritual director was not entitled to a tax exemption as a parsonage under N.J.S.A. 54:4-3.6.   


TAXATION 


• FAILURE TO PROSECUTE BEFORE COUNTY TAX BOARD 


Sherman v. City of Ventnor (Unpub. Tax Ct. Sept. 13, 2018) 


https://scholar.google.com/scholar_case?case=11965008928694097424  


County tax boards are required by statute to complete their appeals and enter all judgments 


within “three months after the last day for filing such appeals,” N.J.S.A. 54:3-26, unless the date 


is extended by a petition to the Director of the Division of Taxation.  N.J.S.A. 54:3-26.1.  An 


amended judgment issued after that date is void.  The Atlantic County Tax Board issued a 


judgment of affirmance without prejudice, which Ventnor argued should have been entered with 


prejudice for lack of prosecution.  After the plaintiff’s Tax Court complaint was filed, the county 


board amended the judgment to be one with prejudice for lack of prosecution.  However, the 


amendment came twenty days after the expiration of the extended time granted to the board by 


the director for completion of its appeals.  The Tax Court held that the amended judgment was 


void and, therefore, it did not have to make a factual determination on the issue of whether there 


had been a lack of prosecution from which an appeal would have been barred by N.J.S.A. 


54:51A-1(c)(2).  


 


UNITED STATES DISTRICT COURT 


 
CIVIL RIGHTS 


• ELEVENTH AMENDMENT IMMUNITY; PROSECUTORIAL IMMUNITY 


Brunson v. New Jersey (Unpub. D.N.J. July 12, 2018) 


https://scholar.google.com/scholar_case?case=472502299482676606 


Plaintiff was arrested during a traffic stop in Florida on an outstanding warrant in Essex County 
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as a suspect in a robbery based on a surveillance video of a woman with a tattoo on her upper 


left arm.  Plaintiff’s tattoo was on her lower arm, but she was detained, extradited and held for 


fifty-five days until a judge viewed the video and dismissed all charges.  She filed a complaint 


against the State of New Jersey, the Essex County Prosecutor’s Office (ECPO) and various 


prosecutor’s officers in their official and individual capacities.  The court dismissed with 


prejudice the complaint against the state and ECPO defendants, in their official capacities, under 


the Eleventh Amendment.  The court also dismissed the complaint against the officers in their 


individual capacities because of absolute prosecutorial immunity, which extends to actions 


preliminary to the initiation of a prosecution, applies if the actions are functionally related to the 


prosecution, and extends even to gross prosecutorial misconduct. 


CIVIL RIGHTS 


• EXCESSIVE FORCE: STATUTE OF LIMITATIONS 


Bullock v. Borough of Roselle (Unpub. D.N.J. Aug. 31, 2018) 


https://scholar.google.com/scholar_case?case=15195710191780296347  


The district court dismissed a civil rights complaint under 42 U.S.C. § 1983 because it was not 


filed within New Jersey’s two-year tort statute of limitations.  However, even though plaintiff 


had been convicted of two minor offenses in connection with the incident, his malicious 


prosecution action as filed within two years of a decision acquitting him on other charges, so it 


was not dismissed on statute of limitation grounds.   


CIVIL RIGHTS 


• EXCESSIVE FORCE; DISCRIMINATION; QUALIFIED IMMUNITY 


Rodriguez v. City of Patterson (Unpub. D.N.J. June 25, 2018) 


https://scholar.google.com/scholar_case?case=10154408726955304714 


The district court denied summary judgment on excessive force claims under 42 U.S.C. § 1983 


and excessive force and illegal search and seizure claims under the New Jersey Civil Rights Act 


(NJCRA), N.J.S.A. 10:6-1 et seq., against Paterson police officers arising from a domestic 


violence call.  All other causes of action were dismissed. 


CIVIL RIGHTS 


• EXCESSIVE FORCE; MONELL LIABILITY 


Iudici v. Passaic County Sheriff’s Dep’t. (Unpub. D.N.J. June 15, 2018) 


https://scholar.google.com/scholar_case?case=16437125571021488701 


Plaintiff was arrested by Passaic County Sheriff’s officers pursuant to an arrest warrant issued 


because of allegedly unpaid child support.  Plaintiff avoided detection, and once found, resisted 


arrest.  He was injured during the arrest.  Plaintiff was charged and convicted of resisting arrest, 


but had the conviction overturned on appeal.  Although the warrant database showed the warrant 
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as open, plaintiff had paid the child support and had a receipt for the payment.  The court allowed 


plaintiff’s federal excessive force claim to proceed because there was a question of fact as to 


whether the officers had acted unreasonably.  Likewise, the court allowed his state excessive 


force claims to proceed because the  immunity for “exercise of judgment or discretion” under 


the New Jersey Tort Claims Act (TCA), N.J.S.A. 59:1-1 et seq., does not protect against willful 


assault and battery.  The court dismissed plaintiff’s claims for violation of his civil rights 


because there was probable cause for his arrest, which was made in reasonable reliance on the 


court records of the warrant.  The court also dismissed his claim for damage to his reputation.  


A person making a constitutional claim for damage to reputation must show “stigma” plus 


deprivation of some other right granted by state laws or the constitution, but plaintiff made no 


such showing here.  The court dismissed plaintiff’s negligent training claim because the 


complaint contained nothing more than conclusory statements and stated no facts to support a 


claim that any negligent training was the proximate cause of plaintiff’s injuries.  


CIVIL RIGHTS 


• EXCESSIVE FORCE; MONELL LIABILITY; NOTICE OF TORT CLAIM 


Miles v. City of Jersey City (Unpub. D.N.J. Aug. 22, 2018) 


https://scholar.google.com/scholar_case?case=6422017384496896052 


Arresting officers stopped and arrested plaintiff because he fit the description of a robbery 


suspect.  Plaintiff was indicted after the victim positively identified him, but the charges were 


subsequently dismissed.  The court dismissed the police department as a defendant because 


plaintiff offered no evidence of any policy or custom that caused his false arrest.  The court 


dismissed an excessive force claim against the arresting officers because the force used—patting 


down and handcuffing—was reasonable and plaintiff claimed no injuries.  The court dismissed 


the false arrest claims because the arresting officers relied on probable cause, including a victim 


description and identification.  The court dismissed the balance of the claims on procedural 


grounds. 


CIVIL RIGHTS 


• FALSE ARREST; MALICIOUS PROSECUTION 


Geissler v. Catanio (Unpub. D.N.J. June 28, 2018) 


https://scholar.google.com/scholar_case?case=8274639403990038767 


Geissler was a guest at the Borgata Casino, when, based on the statements of employees of the 


casino, Atlantic City Police Officer Catanio arrested her.  On cross summary judgment motions 


related to federal and state constitutional violations, the court found that there were genuine 


issues of material fact on all claims against Catanio so both motions were denied.  
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CIVIL RIGHTS 


• FALSE ARREST; MONELL LIABILITY 


Smith v. Township of Clinton (Unpub. D.N.J. Aug. 31, 2018) 


https://scholar.google.com/scholar_case?case=8446597936989958437 


The district court dismissed a complaint asserting due process violations under 42 U.S.C. § 1983 


and the New Jersey Civil Rights Act (NJCRA), N.J.S.A. 10:6-1 et seq; false arrest and  malicious 


prosecution; and a Monell claim.  The arresting officers had probable cause to arrest plaintiff 


simply because she was a passenger in the back seat of a van that had been reported as stolen, 


and therefore the officers were entitled to qualified immunity.  There was no evidence of a policy 


or custom that would give rise to a cause of action under Monell. 


CIVIL RIGHTS 


• FOURTH AMENDMENT: WARRANTLESS ENTRY 


Paredes v. Egg Harbor Twp. Bd. of Educ. (Unpub. D.N.J. Aug. 16, 2018) 


https://scholar.google.com/scholar_case?case=15923593898282070072 


The federal district court allowed a complaint to proceed and denied summary judgment in 


connection with a civil rights matter, finding material issues of fact involving the validity of a 


police search of plaintiff’s home.  A cell phone was reported stolen and plaintiff was accused of 


taking it, but by the time the police came—without a warrant—to plaintiff’s home, they knew 


that the cell phone had been returned to its owner.  The court held that although the police might 


have had cause to stop and search the plaintiff without a warrant, they did not have the authority 


to enter his house or detain him.  On the other hand, undisputed facts that the plaintiff had taken 


phone and tried to hide it were enough to support his suspension from school.   


CIVIL RIGHTS 


• NOTICE OF UNINHABITABILITY: DUE PROCESS; CONSPIRACY 


Beauvil v. McKeon (Unpub. D.N.J. Sept. 4, 2018) 


https://scholar.google.com/scholar_case?case=3576310715046416040 


The court denied a motion to dismiss a procedural due process claim filed by black Haitian 


Americans who owned property in Asbury Park.  The factual allegations of plaintiffs’ complaint 


could, if true, establish procedural and substantive due process violations because plaintiffs 


asserted that the officials of Asbury Park had given plaintiffs six days to correct code 


deficiencies, but then returned the next day to issue a notice of uninhabitability and gave them 


only two days to vacate the premises.  Although plaintiffs asserted that the official called 


plaintiffs “slum landlords” and uttered racial slurs in their presence, plaintiffs’ allegations did 


not support a civil conspiracy to deprive them of their civil rights under 42 U.S.C. § 1985.  The 


procedural and substantive due process counts also survived under the New Jersey Civil Rights 
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Act (NJCRA), N.J.S.A. 10:6-1 et seq.  


CIVIL RIGHTS 


• PROMOTIONS: RACIAL DISCRIMINATION AND RETALIATION  


Rayfield v. City of Paterson (Unpub. D.N.J. June 11, 2018) 


https://scholar.google.com/scholar_case?case=12914234758840189359 


Paterson police officers sued the city and chief of police alleging that the officers were not 


promoted, or that their promotions were delayed, because of racial animus.  They also alleged a 


hostile work environment and retaliation in violation of their First Amendment rights.  The city 


had settled a previous action with the United States and created, pursuant to that settlement, a 


“priority promotion list” for police officers of color.  That list was required to contain at least 


four members.  The three plaintiffs were on the priority list.  The officer that was third on the 


list was promptly promoted; the officers that were fifth and sixth on the list were promoted but 


claimed the promotions came late.  All other minority officers on the promotion list were 


promoted.  The court dismissed the complaint without prejudice because there were no 


allegations in the complaint supporting retaliation for protected activity; there was no support 


for a racial animus because all minority officers on the priority list had been promoted; and there 


were no facts supporting a hostile work environment just because fellow officers—and not the 


police chief or the city—might have engaged in racially discriminatory speech.   


CIVIL RIGHTS 


• UNREASONABLE DETENTION: QUALIFIED IMMUNITY 


Klingberg v. Hatcher (Unpub. D.N.J. July 13, 2018) 


https://scholar.google.com/scholar_case?case=12935471893041436183 


The district court dismissed a complaint against a police investigator alleging constitutional 


violations arising out of a fifteen-hour detention at a police station.  The complaint failed to 


plead enough facts to state a plausible claim against the investigator who arrived at the police 


station around 4:30 pm and participated in a rough interrogation of plaintiff from 10:00 to 11:00 


pm.  Plaintiff was given additional time to amend his pleading. 


CIVIL RIGHTS; TORTS 


• WRONGFUL DEATH: MONELL LIABILITY; TCA IMMUNITY; 


QUALIFIED IMMUNITY 


Estate of King v. City of Jersey City (Unpub. D.N.J. June 29, 2018) 


https://scholar.google.com/scholar_case?case=3030561179373093981 


The District Court denied summary dismissal of plaintiff’s claims that the Jersey City Police 


Chief violated 42 U.S.C. § 1983 by failing to implement appropriate policies, customs, and 


practices, and by failing to properly screen, supervise, discipline, transfer, counsel, and/or 
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otherwise control police officers.  The court also refused to dismiss plaintiff’s claims that the 


New Jersey State Constitution had been violated by the alleged failure to train and supervise. 


The court found that the complaint had sufficiently alleged deliberate indifference and that, 


therefore, plaintiff could pursue discovery about a pattern of excessive force or police brutality 


among officers of the department—and if any training or corrective measures had been taken.  


All other claims against the chief were dismissed. 


 


EDUCATION 


• SCHOOL DISTRICT CLASSIFICATION CHANGE: REGULATORY 


TAKING; DUE PROCESS 


Wojak v. Borough of Glen Ridge (Unpub. D.N.J. Aug. 3, 2018) 


https://scholar.google.com/scholar_case?case=14148986196090826105 


In a regulatory takings case, parents whose homes straddled the border between Bloomfield and 


Glen Ridge challenged, in federal court, the determination by agreement of both school boards 


that their children were to attend the Bloomfield schools.  Another plaintiff whose property 


straddled the border and was selling his home claimed a regulatory taking and a violation of due 


process.  The court dismissed the taking claims by the parent-plaintiffs as unripe because they 


had not first filed an appeal with Commissioner of Education on a matter arising under the 


school laws.  The court acknowledged that the claim of the non-parent plaintiff was ripe, but 


that the diminution in value allegedly caused by the school classification change could not be 


considered a regulatory taking.  However, the court denied a motion to dismiss the non-parent’s 


procedural due process claim because, arguably, the school districts had changed their school 


district classification policy without making him aware. 


 


EMPLOYMENT 


• CEPA: STATUTE OF LIMITATIONS; LAD: WAIVER 


Skoorka v. Kean University (Unpub. D.N.J. June 25, 2018) 


https://scholar.google.com/scholar_case?case=13506089128247152269 


A professor at Kean University filed a complaint—the most recent in a series of complaints 


going back to 1996—, about his employment status and work conditions, naming Kean, the 


teacher’s union and several individuals as defendants.  Pursuant to Fed. R. Civ. P. 12(b)(6), the 


court dismissed the complaint for failure to state a claim upon which relief can be granted as to 


all of the claims except those under Title VII of the Civil Rights Act of 1963, 42 U.S.C. § 2000e 


et seq.  On those claims it found sufficient allegations for them to survive dismissal at this stage 


of the proceeding.  
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EMPLOYMENT 


• CEPA; EQUAL PROTECTION 


Ust v. Borough of Englewood Cliffs (Unpub. D.N.J. Aug. 30, 2018) 


https://scholar.google.com/scholar_case?case=3973841680948755751 


Plaintiff alleged a hostile work environment in violation of the Conscientious Employee 


Protection Act (CEPA), N.J.S.A. 34:19-1 et seq., but failed to do so within the statute of 


limitations for the alleged wrongful acts, so the court dismissed that count.  The court also 


dismissed his claim of a continuing violation because he did not allege a single discriminatory 


act within the limitations period except for a paid administrative leave, which was not an adverse 


employment action.  The court dismissed for failure to state a claim the alleged violations of 


plaintiff’s equal protection rights under the Constitution and the New Jersey Civil Rights Act 


(NJCRA), N.J.S.A. 10:6-1 et seq.   


EMPLOYMENT 


• FIRST AMENDMENT RETALIATION 


Foster v. Township of Pennsauken (Unpub. D.N.J. Aug. 7, 2018) 


https://scholar.google.com/scholar_case?case=9917617039848447364 


The district court denied a motion under Fed. R. Civ. P. 12(b)(6) by Pennsauken and certain of 


its officers in a matter brought by a police officer who stated sufficient facts, in an amended 


complaint, to assert that his termination was in retaliation for his exercise of his free speech and 


associational rights.  The officer alleged that he was an active member of his labor union and 


advocated for twelve-hour shifts for officers by talking to officers and community members, 


both as a police officer and as a private citizen.  Plaintiff contended the department began taking 


meritless disciplinary action against him as retaliation—by supervisors who opposed twelve-


hour shifts—immediately after the implementation of the shifts.  The court found sufficient 


allegations that the officer’s speech was that of a citizen and not simply speech made pursuant 


to his job responsibilities as a police officer.  His speech related to issues of public concern such 


as public safety and the municipal budget.  The court also found that plaintiff engaged in 


protected associational conduct and adequately alleged that he had acted as a citizen in his union 


leadership activities.  Additionally, plaintiff sufficiently pled a causal link between his activities 


and the alleged retaliation and, further, stated a claim against Pennsauken under Monell v. Dep’t 


of Social Services, 436 U.S. 658 (1978). 


EMPLOYMENT 


• ROOKER-FELDMAN DOCTRINE; SOVEREIGN IMMUNITY 


Karteron v. Chiesa (Unpub. D.N.J. Aug. 7, 2018) 


https://scholar.google.com/scholar_case?case=4392720389474057394 


The court granted defendants’ motion to dismiss plaintiff’s complaint alleging violations of her 
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constitutional and state law rights stemming from her alleged failure to secure employment after 


utilizing New Jersey’s vocational assistance programs.  The court found that it lacked subject 


matter jurisdiction over the case under the Rooker-Feldman doctrine and that the defendants 


were entitled to sovereign immunity.   


 


EMPLOYMENT 


• SOVEREIGN IMMUNITY; TITLE VII DISCRIMINATION AND HOSTILE 


WORK ENVIRONMENT 


Jasmin v. New Jersey Econ. Dev. Auth. (Unpub. D.N.J. July 30, 2018) 


https://scholar.google.com/scholar_case?case=14699007915047100107 


The district court dismissed federal employment claims against the New Jersey Economic 


Development Authority (NJEDA) because of sovereign immunity under the Eleventh 


Amendment.  Applying the standards of Fitchik v. New Jersey Transit Rail Operations, Inc., 


873 F.2d 655 (3rd Cir. 1989), the court found that although the state treasury is not legally 


responsible for an adverse judgment entered against the NJEDA, there is ample statutory and 


case law indicating that, under state law, the NJEDA is treated as an arm of the state.  Its 


properties are tax exempt and it has the power of eminent domain.  Finally, the court found that 


the state exercises considerable control over the NJEDA because the NJEDA is required to file 


an annual report, its books are audited by the state, the legislature has reserved the right to 


dissolve it and the governor has the right to veto the minutes of the authority. On balance, the 


court found that the NJEDA is protected by sovereign immunity from suits in federal court. 


 


LOCAL GOVERNMENT OFFICIALS 


• CENSURE OF FREEHOLDER: FIRST AMENDMENT RETALIATION; 


DEFAMATION 


Curley v. Monmouth County Bd. of Chosen Freeholders (Unpub. D.N.J. July 25, 2018) 


https://scholar.google.com/scholar_case?case=11048235729588538022 


In an action filed by a freeholder after his censure by the Monmouth County Board of Chosen 


Freeholders for sexual harassment, the district court dismissed the complaint because the 


plaintiff had not alleged a sufficient injury to constitutionally-protected rights.  The board had 


adopted a resolution censuring the plaintiff, but had imposed no discipline, and thus the court 


found that the plaintiff’s alleged harm was de minimis.  The plaintiff was given an opportunity 


to amend.  Although dismissing the complaint the court nonetheless held the board of 


freeholders and four of its members in contempt for publicly disseminating a sealed 


investigator’s report and awarded the plaintiff attorneys fees. 
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TORTS; EDUCATION 


• TORT CLAIMS ACT; SECTION 1983: IMPROPER SEXUAL CONTACT 


BETWEEN TEACHER AND STUDENT 


A.B. v. Vineland Bd. of Educ. (Unpub. D.N.J. June 27, 2018) 


https://scholar.google.com/scholar_case?case=8028388634127421574 


A.B., as guardian ad litem for her daughter, brought an action claiming improper sexual contact 


by a teacher while her daughter was a student in the Vineland school system.  On Vineland’s 


motion to dismiss, the court found thatthe 117 paragraphs (exclusive of sub-paragraphs) of 


Count I made it difficult to discern the precise claims contained within that count, and therefore, 


repleading was required before A.B. could proceed with that claim. Consequently, a ruling on 


Vineland’s immunity was premature.  The court further found that,  as a matter of law, A.B. 


pled injuries sufficient to clear the physical injury bar set by the New Jersey Tort Claims Act 


(TCA), N.J.S.A. 59:1-1 et seq., but failed to state a claim for intentional or negligent infliction 


of emotional distress. 
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CASES TO WATCH 


 


Cases of interest to local government attorneys pending 


in the New Jersey Supreme Court 


as of January 9, 2018 


from https://www.njcourts.gov/courts/supreme/scappeal.html 


 Supreme Court Appeals 


Click on the case name to bring up the lower court opinion 


 


A-75-17 Beryl Zimmerman and Judy Comment v. Sussex County Educational Services 


Commission (080861) 


Did the defendant-employer violate the tenure rights of plaintiffs, part-time teachers, by substantially 


decreasing their work hours under the circumstances presented? 


Certification granted: 07/11/2018 


Posted: 07/11/2018 


Argued:  


Decided:  


A-71-17 Frank Caraballo v. City of Jersey City Police Department (080467) 


Under the circumstances presented, can plaintiff maintain a claim of failure to accommodate under 


the Law Against Discrimination, N.J.S.A. 10:5-1 to -49, based on the denial of a benefit in a 


contemporaneous workers’ compensation matter? 


Certification granted: 06/15/2018 


Posted: 06/18/2018 


Argued:  


Decided:  


 


A-69-17 Pamela O’Donnell v. New Jersey Turnpike Authority (080735) 


Was the failure of plaintiffs’ first attorney to serve a timely tort claim notice against defendant an 


extraordinary circumstance justifying plaintiffs’ late tort claim notice under N.J.S.A. 59:8-9? 


Certification granted: 05/21/2018 


Posted: 05/21/2018 


Argued:  


Decided:  
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A-68-17 Vincent Piscitelli v. City of Garfield Zoning Board of Adjustment (079900) 


Did alleged conflicts of interests of some members of the Zoning Board of Adjustment render the 


Board’s grant of a land use application invalid? 


Certification granted: 05/21/2018 


Posted: 05/21/2018 


Argued:  


Decided:  


 


A-61/62-17 L.R. v. Camden City Public School District (080333) 


Are plaintiffs—the mother of a student with a disability and a nonprofit advocacy organization—


entitled to obtain from several school districts redacted copies of settlement agreements and records 


reflecting the provision of special services to other qualified students? 


Certification granted: 04/17/2018 


Posted: 04/17/2018 


Argued:  


Decided:  


 


A-32-17 N.J. Highlands Coalition and Sierra Club v. New Jersey Department of Environmental 


Protection (079963) 


For the purpose of determining whether this development project was exempted from the 


Highlands Water Protection and Planning Act, N.J.S.A. 13:20-1 to -35, did the municipality’s 


action in 2007 constitute final approval within the meaning of N.J.S.A. 40:55D-4 of the 


Municipal Land Use Law?  


Certification granted: 12/18/2017 


Posted: 12/18/2017 


Argued:  


Decided: 


 


A-31-17 Lieutenant John Kaminskas v. State of New Jersey (080128) 


Were these Union County police officers entitled to a defense by the Attorney General for their 


conduct while performing a polygraph for the Union County Prosecutor?  


Certification granted: 12/13/2017 


Posted: 12/15/2017 


Argued: 9/26/2018 


Decided:  
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September 2018
	No. 3	 2018-2019 Legislative Session


THE FOLLOWING BILLS WERE ENACTED 
AS THE PUBLIC LAWS OF 2018:


Michael J. Darcy, CAE
Executive Director


	 Chapter 24	 S-1878	 5/30/2018
“New Jersey Health Insurance Premium Security Act;” 


establishes health insurance reinsurance plan. 
	 Chapter 30	 A-2787	 5/30/2018


Extends pilot program authorizing special occasion events at wineries 
on preserved farmland; implements reporting requirement. 


	 Chapter 31	 A-3380	 5/30/2018
“New Jersey Health Insurance market Preservation Act.”


	 Chapter 32	 A-2039	 6/1/2018
“Out-of-network Consumer Protection, Transparency, 


Cost Containment and Accountability Act.”
	 Chapter 33	 A-4111	 6/11/2018


Allows wagering at casinos and racetracks on certain 
professional and collegiate sports or athletic events. 


	 Chapter 38	 A-2759	 6/13/2018
Adopts federal definition of armor piercing ammunition. 


	 Chapter 40	 A-3122	 6/14/2018
Allows certain joint insurance funds to make certain investments and to 


form certain investment programs; authorizes school districts and local units 
of government to deposit public funds into multiple federally-insured accounts. 


	 Chapter 43	 S-2747	 6/27/2018
Amends and supplements various appropriations and language provisions 


in Fiscal Year 2018 annual State appropriations act. 
	 Chapter 46	 A-3438	 7/1/2018


Requires Director of the Division of Taxation to establish 90-day State tax 
amnesty period that ends no later than January 15, 2019.


	 Chapter 49	 A-1753	 7/1/2018
Imposes State sales and use tax and hotel and motel occupancy fee 


on transient accommodations; authorizes various municipal taxes and 
fees on transient accommodations.


	 Chapter 53	 S-2019	 7/1/2018
Appropriates $36,517,421,000 in State funds and $16,551,418,698 in 


federal funds for the State budget for fiscal year 2018-2019.
	 Chapter 54	 S-2824	 7/1/2018


Amends and supplements various appropriations and language provisions 
in Fiscal Year 2019 annual State appropriations act. 


	 Chapter 55	 S-5	 7/3/2018
Transfers management of PFRS to Board of Trustees of PFRS.
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A = Approved By the League 
O = Opposed By the League 


BILL NO. AND 
SPONSOR BILL SUMMARY 


CURRENT 
STATUS 


LEAGUE 
POSITION 


A-1648/S-2386 
 


Schepisi, Holly   
 Bucco, Anthony   
Cardinale, Gerald   


Establishes additional factors for municipal adjustment 
used in calculating fair share affordable housing 
obligations; provides population-based cap for these 
obligations. 
 


Assembly Housing 
and Community 
Development 
Committee/Senate 
Community and 
Urban Affairs 
Committee 


A 


A-2425/S-1567 
 


Benson, Daniel    
Giblin, Thomas  


Weinberg, Loretta   


Requires certain employers to provide certain pre-tax 
transportation fringe benefits. 
 
 
 
Unneccessary mandate on small businesses.  


Assembly 
Appropriations 
Committee/Senate 
Budget and 
Appropriations 
Committee 


O 


A-2564 
 


DeAngelo, Wayne  


Requires certain CATV companies to provide Internet 
service at public libraries with business customer class 
Internet access bandwidth and circuit capacity proportional 
to public libraries' needs. 
 
 
 


Assembly 
Telecommunications 
and Utilities 
Committee 


A 


A-3353/S-2061 
 


DeAngelo, Wayne   
Benson, Daniel 


Greenstein, Linda   
   


Requires certain public water systems to publish certain 
financial and employee information on Internet. 
 
 
 
 


Passed by the 
Assembly/ 
Senate Economic 
Growth Committee 


A 


A-3354/S-738 
 


DeAngelo, Wayne    
Benson, Daniel     


Wimberly, Benjie   
Diegnan, Patrick   


Rivises certain licensure requirements to operate water 
supply and wastewater treatment systems. 
 
 
 
Would allow less experienced engineers to oversee plants. 


Passed by the 
Assembly/Senate 
Environment and 
Energy Committee 


O 


A-3454 
 


Kean, Sean  
Thomson, Edward  


Directs COAH to adopt regulations to require 
municipalities to prioritize current residents in affordable 
housing applications. 
 
 
 


Assembly Housing 
and Community 
Development 
Committee 


A 


A-3687/S-2252 
 


Benson, Daniel    
Pinkin, Nancy   


Quijano, Annette  
Smith, Bob    


 Greenstein, Linda     
   


Establishes Statewide public plug-in electric vehicle 
charging system. Assembly 


Environment and 
Solid Waste 
Committee/Senate 
Environment and 
Energy Committee 


A 
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A = Approved By the League 
O = Opposed By the League 


BILL NO. AND 
SPONSOR BILL SUMMARY 


CURRENT 
STATUS 


LEAGUE 
POSITION 


A-1648/S-2386 
 


Schepisi, Holly   
 Bucco, Anthony   
Cardinale, Gerald   


Establishes additional factors for municipal adjustment 
used in calculating fair share affordable housing 
obligations; provides population-based cap for these 
obligations. 
 


Assembly Housing 
and Community 
Development 
Committee/Senate 
Community and 
Urban Affairs 
Committee 


A 


A-2425/S-1567 
 


Benson, Daniel    
Giblin, Thomas  


Weinberg, Loretta   


Requires certain employers to provide certain pre-tax 
transportation fringe benefits. 
 
 
 
Unneccessary mandate on small businesses.  


Assembly 
Appropriations 
Committee/Senate 
Budget and 
Appropriations 
Committee 


O 


A-2564 
 


DeAngelo, Wayne  


Requires certain CATV companies to provide Internet 
service at public libraries with business customer class 
Internet access bandwidth and circuit capacity proportional 
to public libraries' needs. 
 
 
 


Assembly 
Telecommunications 
and Utilities 
Committee 


A 


A-3353/S-2061 
 


DeAngelo, Wayne   
Benson, Daniel 


Greenstein, Linda   
   


Requires certain public water systems to publish certain 
financial and employee information on Internet. 
 
 
 
 


Passed by the 
Assembly/ 
Senate Economic 
Growth Committee 


A 


A-3354/S-738 
 


DeAngelo, Wayne    
Benson, Daniel     


Wimberly, Benjie   
Diegnan, Patrick   


Rivises certain licensure requirements to operate water 
supply and wastewater treatment systems. 
 
 
 
Would allow less experienced engineers to oversee plants. 


Passed by the 
Assembly/Senate 
Environment and 
Energy Committee 


O 


A-3454 
 


Kean, Sean  
Thomson, Edward  


Directs COAH to adopt regulations to require 
municipalities to prioritize current residents in affordable 
housing applications. 
 
 
 


Assembly Housing 
and Community 
Development 
Committee 


A 


A-3687/S-2252 
 


Benson, Daniel    
Pinkin, Nancy   


Quijano, Annette  
Smith, Bob    


 Greenstein, Linda     
   


Establishes Statewide public plug-in electric vehicle 
charging system. Assembly 


Environment and 
Solid Waste 
Committee/Senate 
Environment and 
Energy Committee 


A 


BILL NO. AND 
SPONSOR BILL SUMMARY 


CURRENT 
STATUS 


LEAGUE 
POSITION 


A-3688/S-1975 
 


Benson, Daniel    
Pinkin, Nancy     


Zwicker, Andrew    
Smith, Bob    


 Greenstein, Linda  


Establishes State goals for adoption of plug-in electric 
vehicles and electric vehicle charging infrastructure; directs 
DEP and various other State agencies to develop programs 
to achieve those goals. 
 


Assembly 
Environment and 
Solid Waste 
Committee/Senate 
Budget and 
Appropriations 
Committee 


A 


A-3731/S-2636 
 


Lagana, Joseph   
 


Allows county to establish construction code office with 
authority to issue construction permit for county-owned 
buildings and structures and enter shared service agreement 
with municipality for broader code enforcement 
responsibilities. 
 
Unneccessary duplication.  


Assembly Housing 
and Community 
Development 
Committee/Senate 
Community and 
Urban Affairs 
Committee 


O 


A-3892 
 


Houghtaling, Eric    
Downey, Joann  


Requires that prior notice of tax sale be given to property 
owners. 
 
Current notification provides sufficient notice.  


Assembly Tourism, 
Gaming and the Arts 
Committee 


O 


A-3895 
 


 Houghtaling, Eric    
Downey, Joann    


Requires percentage of alcoholic beverage penalties be 
forwarded to municipality. 


Assembly Oversight, 
Reform and Federal 
Relations Committee 


A 


A-3929/S-2604 
 


Kennedy, James    
Benson, Daniel    
Scutari, Nicholas  


Requires certain telecommunications, cable television, and 
public utility service providers to notify public entities of 
service discontinuance five business days prior to shutoff. 
 


Assembly 
Telecommunications 
and Utilities 
Committee/Senate 
Economic Growth 
Committee 


A 


A-3933 
 
 


  -Pinkin, Nancy    


Requires public utilities and cable television companies to 
notify certain entities prior to removing mature trees. 
 


Assembly 
Telecommunications 
and Utilities 
Committee 


A 


A-3957 
 


Wirths, Harold J.   


Grants municipal courts discretion to assess court costs for 
certain dismissals. 
 
 


Assembly Judiciary 
Committee A 


A-3984 
 


Dancer, Ronald    


Clarifies that property taxes are due and owing on tax-
exempt real property leased to, or subject to an operating 
agreement or management agreement with, a person or 
business entity whose property is not exempt. 
 
Taxes should remain with the property owner not the 
lessee. 


Assembly State and 
Local Government 
Committee 


O 


A-4038 
 


Timberlake, Britnee  


Authorizes local contracting units to establish joint venture 
and set-aside programs. 
 
 
Violates orginaial intent of the set aside program and 
could provide vendors with an unfair advantage. 


Assembly State and 
Local Government 
Committee 


O 
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BILL NO. AND 
SPONSOR BILL SUMMARY 


CURRENT 
STATUS 


LEAGUE 
POSITION 


A-4054  
 


Bramnick, Jon M.    
 
 


Provides for payment of balance of salary to municipal 
administrator to be withheld if removed immediately for 
"good cause." 
 
 
No due process provided to employer.  


Assembly State and 
Local Government 
Committee 


O 


A-4071 
 


Jones, Patricia Egan  
Lampitt, Pamela  
Barclay, Arthur   


Removes limit on number of alternate deputy registrars 
local registrars may appoint. 
 


Assembly State and 
Local Government 
Committee 


A 


A-4095 
 


Houghtaling, Eric    
Downey, Joann  


Grants veteran discharged under honorable conditions right 
to peddler's license. 
 
 
 


Assembly Military 
and Veterans' Affairs 
Committee 


A 


A-4145/S-2750 
 


Jasey, Mila     
McKeon, John   
Codey, Richard   


Permits appointment of nonresident municipal emergency 
management coordinators in municipalities with 
populations under 5,000 persons in certain circumstances. 
 


Assembly Homeland 
Security and State 
Preparedness 
Committee/ Senate 
Law and Public 
Safety Committee 


A 


S-607/A-4002 
 


Smith, Bob    
Greenstein, Linda    


Pinkin, Nancy   


Exempts solar energy systems from building fees. 
 
 
 
Removes ability of municiplality to recoup for costs of 
inspections.  


Senate Budget and 
Appropriations 
Committee/Assembly 
Telecommunications 
and Utilities 
Committee 


O 


S-2485 
 


Cruz-Perez, Nilsa  


Provides for a two-year statute of limitations in 
discrimination case under the "Law Against 
Discrimination" and prohibits certain waiver provisions in 
employment contracts. 
 
 
 


Senate Judiciary 
Committee A 


S-2528/A-3975 
 


Sweeney, Stephen  
   Diegnan, Patrick    


 Ruiz, Teresa    
Quijano, Annette    
Giblin, Thomas    
Downey, Joann   


Revises law concerning family leave, temporary disability 
and family temporary disability leave, and domestic or 
sexual violence safety leave. 
 
 
 
Overly broad and creates undue burdens on 
municipalities.  


Senate Budget and 
Appropriations 
Committee/Assembly 
Comm. with 
Amendments, 2nd 
Reading 


O 


S-2632 
 


Turner, Shirley 
 


Requires Attorney General to issue guidelines regarding 
public notification of suspicious activity. 
 
 
 
 


Senate Law and 
Public Safety 
Committee 


A 
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BILL NO. AND 
SPONSOR BILL SUMMARY 


CURRENT 
STATUS 


LEAGUE 
POSITION 


A-4054  
 


Bramnick, Jon M.    
 
 


Provides for payment of balance of salary to municipal 
administrator to be withheld if removed immediately for 
"good cause." 
 
 
No due process provided to employer.  


Assembly State and 
Local Government 
Committee 


O 


A-4071 
 


Jones, Patricia Egan  
Lampitt, Pamela  
Barclay, Arthur   


Removes limit on number of alternate deputy registrars 
local registrars may appoint. 
 


Assembly State and 
Local Government 
Committee 


A 


A-4095 
 


Houghtaling, Eric    
Downey, Joann  


Grants veteran discharged under honorable conditions right 
to peddler's license. 
 
 
 


Assembly Military 
and Veterans' Affairs 
Committee 


A 


A-4145/S-2750 
 


Jasey, Mila     
McKeon, John   
Codey, Richard   


Permits appointment of nonresident municipal emergency 
management coordinators in municipalities with 
populations under 5,000 persons in certain circumstances. 
 


Assembly Homeland 
Security and State 
Preparedness 
Committee/ Senate 
Law and Public 
Safety Committee 


A 


S-607/A-4002 
 


Smith, Bob    
Greenstein, Linda    


Pinkin, Nancy   


Exempts solar energy systems from building fees. 
 
 
 
Removes ability of municiplality to recoup for costs of 
inspections.  


Senate Budget and 
Appropriations 
Committee/Assembly 
Telecommunications 
and Utilities 
Committee 


O 


S-2485 
 


Cruz-Perez, Nilsa  


Provides for a two-year statute of limitations in 
discrimination case under the "Law Against 
Discrimination" and prohibits certain waiver provisions in 
employment contracts. 
 
 
 


Senate Judiciary 
Committee A 


S-2528/A-3975 
 


Sweeney, Stephen  
   Diegnan, Patrick    


 Ruiz, Teresa    
Quijano, Annette    
Giblin, Thomas    
Downey, Joann   


Revises law concerning family leave, temporary disability 
and family temporary disability leave, and domestic or 
sexual violence safety leave. 
 
 
 
Overly broad and creates undue burdens on 
municipalities.  


Senate Budget and 
Appropriations 
Committee/Assembly 
Comm. with 
Amendments, 2nd 
Reading 


O 


S-2632 
 


Turner, Shirley 
 


Requires Attorney General to issue guidelines regarding 
public notification of suspicious activity. 
 
 
 
 


Senate Law and 
Public Safety 
Committee 


A 


BILL NO. AND 
SPONSOR BILL SUMMARY 


CURRENT 
STATUS 


LEAGUE 
POSITION 


S-2645/A-4173 
 


Singleton, Troy    
Pinkin, Nancy    
McKeon, John    


Reynolds-Jackson, 
Verlina    


Murphy, Carol  


Makes various changes to New Jersey Infrastructure Bank's 
enabling act. 


Signed into law as 
P.L. 2018 C. 75. 
 
 
 


A 


S-2693 
 


Signleton, Troy 
 


Concerns prevailing wage payments in residential 
construction projects. 
 
 
Concern with management oversight. 


Senate Labor 
Committee O 


S-2716/A-4193 
 


Smith, Bob 
  Greenstein, Linda    


Pinkin, Nancy J.  


Establishes uniform alternative assessment for commercial 
renewable energy systems and limits municipal 
construction permit fees for non-commercial renewable 
energy systems. 
 
 
Limits construction fees that can be collected.  


Senate Environment 
and Energy 
Committee/Assembly 
Environment and 
Solid Waste 
Committee 


O 


 


Meet the NJLM Legislative Team!
The League’s Legislative team is always working to represent the needs of municipalities. 


Michael Darcy, Executive Director 
Phone: 609-695-3481, ext. 116, Email: mdarcy@njslom.org


Michael joined the League in January 1990. He has held positions in every program, service, and management 
area of the League, including Advertising Manager of New Jersey Municipalities magazine; Program 
Specialist in charge of producing seminars; Exhibit Manager for the Annual League Conference, which is 
the largest municipal conference in the United States; Assistant Executive Director, and, as of July 1, 2015, 
Executive Director.


He is a Fellow with Leadership New Jersey. In 1999, he achieved the Certified Association Executive (CAE) 
designation, conferred by the American Society of Association Executives. He is a past president of the New 
Jersey Society of Association Executives (now MASAE) and served as editor of the NJSAE magazine, PACE, 
He is a member of the American Society of Association Executives.


Mike Cerra, Assistant Executive Director/Director of Government Affairs
Phone: 609-695-3481, ext. 120, Email: mcerra@njslom.org


Mike has been with the League since October 1996, and has held progressive staff positions, including Chief 
of the League’s Bureau of Municipal Information, Senior Legislative Analyst and Director of Government 
Affairs. Mike coordinates the League’s advocacy efforts and has served as a legislative agent since 2001.


He assumed the duties of Assistant Executive Director on July 1, 2015. 


Mike is Past President of the NJ Chapter of the American Society for Public Administration and a board 
member for the Lawrenceville Main Street. He earned a B.A. from Fordham University and an M.P.A from 
Rutgers University.


continued on next page
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Jon Moran, Senior Legislative Analyst
Phone: 609-695-3481, ext. 121, Email: jmoran@njslom.org


Jon commenced his employment with NJLM in January 1986, and is the most senior of the League’s Senior 
Legislative Analysts. 


Jon is NJLM’s State Budget Analyst and Federal Relations Coordinator, following legislation on the state 
and national levels. He compiles press releases to keep local officials informed of developments at the State 
Capital and advises state officials of the local perspective.


He is the staff coordinator for the League Legislative Committee’s General Legislation group and also a 
contributing editor for the League’s publication, NJ Municipalities.


Jon has a B.A. in History from St. Joseph’s University and an M.A. in Political Theory from Rutgers 
University. 


Lori Buckelew, Senior Legislative Analyst
Phone: 609-695-3481, ext. 112, lbuckelew@njslom.org


Lori has been with NJLM since September 2009 and is a Senior Legislative Analyst. Prior to joining NJLM, 
Lori worked for several municipalities including Maplewood, Long Hill, and Lambertville. She also worked 
for the Division of Local Government Services.


She is the staff coordinator for the League Legislative Committee’s Taxation and Finance group, as well as NJ 
Municipalities magazine’s Finance Center monthly column and Legislative Update.


In addition, Lori is a Registered Municipal Clerk and has a B.A. in Political Science and Criminal Justice as 
well as an M.P.A. in Public Administration from Kean University. 


Frank Marshall, Staff Attorney
Phone: 609-695-3481, ext. 137, fmarshall@njslom.org


Frank joined the League in April 2017 as League Staff Attorney. Among his many areas of legal work at the 
League, Frank conducts legal research and prepare documents, reports, summaries, and recommendations for 
internal analysis. He is also a contributing editor for the League’s publication, NJ Municipalities.


In the legislative arena, Frank helps administer the League Legislative Committee’s Land Use and 
Environment group and lobbies on behalf of League positions. 


He has a B.A. in Criminal Justice and a J.D. from Valparaiso University School of Law. He is licensed to 
practice law in New Jersey and Pennsylvania. 


Ciara Bradley, Legislative Administrator
Phone: 609-695-3481, ext. 128, cbradley@njslom.org


Ciara joined NJLM in August 2015 and serves as the Legislative Administrator, providing administrative 
support to the League’s Government Affairs staff. She coordinates the League Legislative Committee’s 
Intramunicipal Affairs group


Ciara has a B.A. in English and Communications with a minor in Spanish from Georgian Court University 
and is also a certified paralegal.
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Tags


OPRA & OPMA Bills
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OPMA, OPRA


We anticipate that the Senate Budget and Appropriations
Commi�ee will soon be considering two significant bills.  S-106
makes various changes to law addressing meetings of public
bodies. This bill aims to provide public with greater access to
meetings and information about meetings. S-107 makes certain
access changes to open public records act; establishes State public
finance website and creates a program for development of local
websites. S-107 also makes an appropriation.  We anticipate
additional amendments will be made to these bills.


We appreciate the strides the sponsors have taken to address
concerns we have raised, through the proposed amendments. They
represent real progress in addressing both the privacy issues
surrounding OPRA and the issue of commercial request for
records.  However, as discussed in more detail below, we still have
major concerns with the bills and must continue to oppose S-106
and S-107.


1. Subcommi�ees (OPMA): The definition of subcommi�ees has been changed to “any subordinate
commi�ee of a public body, except the Legislature, regardless of label, that is formally created by that
body, comprised of two or more members, but less than a quorum, of the public body, and
recognized by the public body as a subcommi�ee thereof.” Subcommi�ees would be required to
prepare at least quarterly reports of their meetings that must include; the number of meetings held
since the last report, the names of members of the subcommi�ee, and a concise statement of the
ma�ers discussed. Every subcommi�ee must file at least one report with the public body.  A
subcommi�ee report is available for public access in the same manner as minutes of a meeting of the
public body.  If the subcommi�ee has given an oral report at a meeting of the public body then they
are not required to submit the wri�en report for that quarter. The public body must determine if a
subcommi�ee meeting is open to the public.  If the meeting is open to the public, adequate notice
must be provided. The purpose of subcommi�ees is to make recommendations to the governing
body for the governing body to take action. Subcommi�ees are designed to digest and vet
information informally. Subcommi�ees do not expend public funds nor make binding decisions.
That power remains with the governing body. By their very nature, subcommi�ees are advisory,
deliberative, and consultative. Just as advisory, deliberative and consultative material is exempted
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from the Open Public Records Act so should subcommi�ees remain not subject to the provisions
of the Open Public Meetings Act.


2. Prevailing A�orney Fees (OPMA & OPRA): The OPRA bill continues to mandate prevailing a�orney
fees for violation of OPRA, and the OPMA bill is changing prevailing a�orney fees from permissive
to mandatory. The League strongly believes that the Courts and the Government Records Council
need the flexibility to award reasonable a�orney’s fees based on the given circumstances of a
particular case.


3. Exemption of the Legislature (OPMA & OPRA):  Both bills continue to exempt the Legislature from
many requirements of the Open Public Meetings Act and all of the requirements of the Open Public
Records Act.  The League has strongly argued that in the interest of transparency and openness,
the various exceptions in the Open Public Meetings Act and Open Public Records Act that apply
to the legislature and the legislators should be removed. The rules that the legislation makes
applicable to other governmental bodies should apply equally to all governmental levels and
officials.


We suggest you contact the members of the Senate Budget and Appropriations Commi�ee to express
your concerns with the legislation.


Sarlo, Paul A. – Chair


Stack, Brian P– Vice-Chair


Addiego, Dawn Marie 


Bucco, Anthony R.


Cruz-Perez, Nilsa


Cunningham, Sandra B.


Diegnan, Patrick J.


Greenstein, Linda R. 


O’Scanlon, Declan J.


Oroho, Steven V.


Ruiz, M. Teresa


Singleton, Troy


Thompson, Samuel D.


Contact:  Lori Buckelew, Senior Legislative Analyst,lbuckelew@njslom.org, 609-695-3481 112.Volume 41 Number 4 
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Federal Communication Commission, rights-of-way, ROW


On Wednesday, the Federal Communications Commission (“FCC”)
held a public meeting where it voted to approve a Declaratory
Ruling and Third Report and Order (“Order”) that substantially
limits local control of public rights-of-way (“ROW”). As we
previously reported, the Order applies aspects of the Federal
Communications Act to municipal review of applications for small
cell wireless facilities within the municipal ROW.


The Order restricts the kinds and types of limitations and standards
that local governments can set for wireless facilities seeking access to
the ROW.  This includes limitations and standards set by local
governments for aesthetic, safety, and system resiliency purposes. 
Standards must be in writing and cannot be unreasonably
burdensome.


The Order creates a “shot clock” for reviewing applications for small
cell wireless facilities.  Municipal governments must review applications for collocation on preexisting
structures within 60 days, and a deadline of 90 days for new builds.  The review period applies for
batched applications the same as they would for individual applications. While applications will not be
deemed granted if a shot clock timeline is missed, the Order now allows wireless site applicants to seek
expedited injunctive relief in court within 30 days of the missed deadline. The shot clock can be paused
if the municipality notifies the applicant within 30 days of receiving the application that the application
is substantially incomplete.


In response to local advocacy,, the Order will go into effect 90 days after it is published in the federal
register, instead of the usual 30 days.  The extended effective date was included in order to ease the
burden on local governments needing to adapt to the changes.  The Order can still be opposed through a
filing of petitions for reconsideration (“PFR”).  A petition for reconsideration requests that the
commission review an action it has already taken. This is different from submi�ing comments during
the open comment period. Given the controversial nature of the FCC’s action numerous PFR’s are
expected to be filed.  We will continue to keep you updated on this ma�er should there be further
developments.
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Local governments are the stewards of public rights-of-way, which are used by telecommunications
providers to build their own networks.  By narrowing the window and resources for evaluating small
cell applications, the FCC is hindering local government’s ability to fulfill public health and safety
responsibilities during the construction and modifications of small cell facilities. For more information
on the Order and its impact, please see a recent post from our national affiliate, the National League of
Cities.


Contact: Frank Marshall, Esq., League Staff A�orney, FMarshall@njslom.org or 609-695-3481 x137.
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In Knick v. Township of Scott* the Supreme Court has agreed to decide whether to overrule 


Williamson County Regional Planning Commission v. Hamilton Bank of Johnson City (1985), 


holding that before a takings claim may be brought in federal court landowners must comply 


with state law procedures and remedies enacted to provide just compensation. The Township of 


Scott adopted an ordinance requiring cemeteries, whether public or private, to be free and open 


and accessible to the public during the day. Code enforcement could enter any property to 


determine the “existence and location” of a cemetery. The Constitution’s Takings Clause states 


that “private property [shall not] be taken for public use, without just compensation.” Rose Mary 


Knick sued the county in federal (rather than state) court claiming the ordinance was invalid per 


the Takings Clause after code enforcement went onto her property without a warrant looking for 


a cemetery. The Third Circuit agreed with the Township that Knick failed to comply with the 


Williamson County because she filed her case in federal court instead of pursuing her takings 


claim under Pennsylvania’s Eminent Domain Code.   


The Fifth Amendment’s Double Jeopardy Clause prohibits a person from being prosecuted more 


than once for the same conduct. The “separate sovereigns” exception allows states and the 


federal government to convict and sentence a person for the same conduct. In Gamble v. United 


States,* Terance Gamble asks the Supreme Court to overrule this exception. Gamble was 


prosecuted for and convicted of possession of a firearm by a convicted felon under both Alabama 


and United States law. His challenge to the “separate sovereigns” exception is unsurprising given 


that Justice Thomas joined Justice Ginsburg’s concurring opinion in Puerto Rico v. Sanchez-


Valle (2016), which suggested the Court do a “fresh examination” of the “separate sovereigns” 


exception. According to Gamble, the separate-sovereigns exception “has its origins” in an 1847 
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Supreme Court case, and it “fully crystallized” in a pair of 1959 cases. Gamble argues it should 


be overruled because it “flunks every test of constitutional interpretation.” The United States 


argues that “if a federal prosecution could bar prosecution by a State, the result would be a 


significant interference with the States’ historical police powers.”  


In Franchise Tax Board of California v. Hyatt the Supreme Court will decide whether to 


overrule Nevada v. Hall (1979), which permits a state to be sued in the courts of another state 


without its consent. Gilbert Hyatt was audited by the Franchise Tax Board of California (FTB) in 


1993. He sued FTB in Nevada state court for a number of intentional tort and bad faith conduct 


claims. FTB argued that the Nevada courts were required to give FTB the full immunity to which 


it would be entitled under California law. In 2003, the U.S. Supreme Court held in Hyatt I that 


Nevada courts did not have to give FTB full immunity. The Nevada courts eventually awarded 


Hyatt over $400 million in damages, which lead to a second U.S. Supreme Court case. In Hyatt 


II the Court limited the amount of damages that Nevada courts could award to the amount that 


they could award against their own agencies. Following Hyatt II the Nevada Supreme Court 


capped damages for FTB at $50,000. FTB argues that Hall was decided incorrectly. “Hall stands 


in sharp conflict with the Founding-era understanding of state sovereign immunity. Before the 


adoption of the Constitution, it was widely accepted that the States enjoyed sovereign immunity 


from suit in each other’s courts.”   


The issue in Nieves v. Bartlett* is whether probable cause defeats a First Amendment retaliatory 


arrest claim as a matter of law. Russell Bartlett was attending Arctic Man, an Alaskan 


snowmobile race, when he declined to talk to police officer Luis Nieves who was patrolling the 


large outdoor party. Officer Nieves later observed Bartlett yelling at a separate officer, Bryce 


Weight, and Weight pushing Bartlett away. Believing Bartlett posed a danger to Officer Weight, 


Officer Nieves arrested Bartlett. Bartlett alleges that Nieves said “bet you wish you had talked to 


me now” in the process of the arrest. Bartlett sued Officer Nieves claiming Nieves arrested him 


in retaliation for his refusal to initially speak to Nieves in violation of the First Amendment. The 


district concluded there was probable cause to arrest Bartlett. In the Ninth Circuit a plaintiff will 


win a First Amendment retaliatory arrest claim if he or she can “demonstrate that the officers’ 


conduct would chill a person of ordinary firmness from future First Amendment activity” and the 


evidence “ultimately [proves] that the officers’ desire to chill his [or her] speech was a but-for 


cause” of the arrest. All federal circuit courts to decide this issue except the Ninth Circuit have 


held that to bring a First Amendment retaliatory arrest case plaintiffs must be able to prove the 


absence of probable cause to arrest them, which Bartlett could do not in this case. 


This issue in Guido v. Mount Lemmon Fire District* is whether the federal Age Discrimination 


in Employment Act (ADEA) applies to state and local government employers with less than 20 


employees. John Guido was 46 and Dennis Rankin was 54 when they were terminated by the 


Mount Lemmon Fire District due to budget cuts. They claim they were terminated because of 


their age in violation of the ADEA. They were the oldest of the district’s 11 employees. The fire 


district argues that the ADEA does not apply to it because it employs fewer than 20 people. The 


term “employer” is defined in the ADEA as a “person engaged in an industry affecting 


commerce who has 20 or more employees.” The definition goes on to say “[t]he term also means 
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(1) any agent of such a person, and (2) a State or political subdivision of a State.” Guido argued, 


and the Ninth Circuit agreed, that “employer” means “[A—person] and also means (1) [B—


agent of person] and (2) [C—State-affiliated entities].” The clause describing state-affiliated 


entities contains no size requirement according to the Ninth Circuit. Notably the Sixth, Seventh, 


Eighth, and Tenth Circuits have come to the opposite conclusion—that the 20-employee 


minimum applies to state and local governments.  


The issue in Timbs v. Indiana* is whether the Eight Amendment Excessive Fines Clause applies 


to the states. Indiana sought to forfeit Tyson Timbs’ Land Rover which he used to buy and 


transport heroin. The trial court accepted Timbs’ challenge that the fine would be excessive per 


the Eighth Amendment which states that “excessive bail shall not be required, nor excessive fines 


imposed.” The court observed that the value of the vehicle well exceeded the maximum statutory 


fine ($10,000) for the felony Timbs plead guilty to. The Indiana Supreme Court decided not to 


apply the Excessive Fines Clause to Indiana because the U.S. Supreme Court has not yet decided 


whether it applies to the states.  


In Weyerhaeuser Company v. U.S. Fish and Wildlife Service* the Supreme Court will decide 


whether the “critical habitat” designation under the Endangered Species Act (ESA) may include 


land currently uninhabitable for the species in question. The Court will also decide whether a 


court may review the Service’s economic impact analysis. Per the ESA, the U.S. Fish and 


Wildlife Service (Service) designated land in Louisiana owned by the Weyerhaeuser Company a 


“critical habitat” for the dusky gopher frog. To designate unoccupied areas a “critical habitat,” 


the Service must determine that they are “essential for the conservation of the species.” The 


company claims that the land in question is currently “uninhabitable” by the frog “barring a 


radical change in the land’s use by its private owners.” The Fifth Circuit ruled in favor of the 


Service concluding the definition of “critical habitat” includes no habitability requirement and no 


requirement the frog can live on the land in the foreseeable future. The ESA mandates that the 


Service consider the economic impact of designating a “critical habitat.” Here the Service 


concluded the economic impacts on the land “are not disproportionate.” The Weyerhaeuser 


Company claims the potential loss of development value in the land is up to $33.9 million over 


twenty years. It also claims because the land isn’t currently habitable by the dusky gopher frog it 


provides no benefit. The Fifth Circuit agreed with the Service that once it has fulfilled its 


statutory obligation to consider economic impacts, a decision to not exclude an area is 


discretionary and not reviewable in court.  


In Dawson v. Steager the Supreme Court will decide whether states may give some retired state 


and local government employees a bigger tax break on retirement benefits than retired federal 


employees. West Virginia allows retired federal employees and most state and local government 


employees to exempt up to $2,000 of retirement benefits from their taxable income. Certain state 


and local police officers, sheriffs, and firefighters can exempt all of their benefits. This group 


comprises about two percent of all state government retirees. James Dawson, a former U.S. 


Marshal, sued West Virginia alleging that preferential treatment for state and local law 


enforcement officials violates 4 U.S.C. § 111. This federal statute allows states to tax federal 


retirement benefits only “if the taxation does not discriminate . . . because of the source of the 
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pay or compensation.” In Davis v. Michigan Department of Treasury (1989), the Supreme Court 


held that Michigan’s tax scheme where all state retirement benefits were exempt from state 


taxation while all federal retirement benefits were taxed violated 4 U.S.C. § 111. The West 


Virginia Supreme Court held that West Virginia’s law doesn’t discriminate against federal 


retirees. The court distinguished this case from Davis on the grounds that the West Virginia tax 


exemption was not a blanket exemption for all state employees, but was “intended to give a 


benefit to a very narrow class of former state and local employees.” The court also reasoned that 


federal retirees receive a tax benefit identical to the majority of state retirees and a better benefit 


than non-state retirees, so there was no intent to discriminate against federal employees. 


Indian law  


Patrick Murphy killed George Jacobs. Oklahoma prosecuted Murphy. Per the Major Crimes Act 


states lacks jurisdiction to prosecute Native Americans who commit murder in “Indian country.” 


Murphy is Native American. In Royal v. Murphy Murphy and Oklahoma disagree over whether 


the murder took place on a Creek Nation reservation. By the mid-nineteenth century, treaties 


with the federal government had given the Creek Nation a vast tract of land in modern 


Oklahoma. In 1901, the Creek Nation agreed to the allotment of tribal lands. Per the Major 


Crimes Act “Indian country” includes “all lands within the limits of any Indian reservation.” 


Congress may disestablish or diminish Indian reservations. Allotment on its own does not 


disestablish or diminish a reservation. In Solem v. Barlett (1984) the Supreme Court established a 


three-part test to determine when Congress has diminished a reservation. First, courts “must 


examine the text of the statute purportedly disestablishing or diminishing the reservation.” 


Murphy argues that Congress never diminished the 1866 territorial boundaries of the Creek 


Nation where the murder took place. The Fifth Circuit agreed. It reviewed eight statutes allotting 


Creek land and creating the State of Oklahoma. The court concluded that the statutory text “fails 


to reveal disestablishment.” “Instead, the relevant statutes contain language affirmatively 


recognizing the Creek Nation’s borders.” 


The issue in Washington State Department of Licensing v. Cougar Den Inc. is whether the “right 


to travel” provision of the Yakama Nation Treaty preempts Washington’s tax and permit 


requirements for importing fuel. Article III of the Yakama Nation Treaty of 1858 states that “the 


right of way, with free access from the same to the nearest public highway, is secured to [the 


Yakama]; as also the right, in common with citizens of the United States, to travel upon all 


public highways.” Washington State law imposes a tax on fuels used for the propulsion of motor 


vehicles on the highways of the state. The Washington State Department of Licensing sued 


Cougar Den for importing fuel without an importer’s license and without paying taxes. Cougar 


Den is owned by a member of the Yakama Nation and is located on the Yakama Indian 


Reservation in Washington State. Cougar Den argues it is able to transport fuel from Oregon to 


the reservation without complying with Washington State laws per the “right to travel” provision 


of the Yakama Nation Treaty. The Washington Supreme Court held that the Yakama’s right to 


travel for trade purposes is protected by the Yakama Nation Treaty, and thus Cougar Den is not 


subject to the fuel tax and permit requirements. The state court relied on the historical context 


surrounding the “right to travel” provision that has been developed at length in Ninth Circuit 
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cases to conclude that it applied to the “right to transport goods to market without restriction.” 


The court also held that the fuel importation laws were not purely regulatory, since the purpose 


of the licensing requirement is to collect taxes. A dissenting judge concluded that the treaty does 


not preclude taxation in this case because the state laws burden trade, “the wholesale possession 


of fuel within Washington,” not fuel transport. 


Clayvin Herrera, a member of the Crow tribe, shot an elk in Big Horn National Forest in 


Wyoming. He was charged with hunting without a license during a closed season. Herrera claims 


that an 1868 treaty giving the Crow the right to hunt on the “unoccupied lands of the United 


States” allowed him to hunt on this land. In Herrera v. Wyoming the Supreme Court will decide 


whether Wyoming's admission to the Union or the establishment of the Big Horn National Forest 


abrogated the Crow’s treaty right to hunt in Big Horn National Forest. To decide this case the 


lower court applied a 1995 Tenth Circuit decision Crow Tribe of Indians v. Repsis, which raised 


the same question. In Repsis, the Tenth Circuit held that the “Tribe’s right to hunt . . .  was 


repealed by the act admitting Wyoming into the Union” and that “the creation of the Big Horn 


National Forest resulted in the ‘occupation’ of the land.” The Tenth Circuit in Repsis relied on an 


1896 Supreme Court case Ward v. Race Horse, involving off-reservation hunting rights and 


decided against a tribe. Four years after Repsis, the Supreme Court decided another off-


reservation hunting rights case, Minnesota v. Mille Lacs Band of Chippewa Indians in favor of a 


tribe. According to Herrara, Mille Lacs indicates Repsis was decided incorrectly. Herrara also 


argues that the establishment of the Big Horn National Forest did not abrogate the Crow’s treaty 


rights. Wyoming argues that Herrara’s interpretation of Mille Lacs is too broad.  


Preemption 


In Wyeth v. Levine (2009), the Supreme Court held that state failure-to-warn claims are 


preempted when there is “clear evidence” the Food and Drug Administration (FDA) would not 


have approved the warning a plaintiff claims was necessary. In Merck Sharp & Dohme Corp. v. 


Albrecht, Merck claims there was such “undisputed” evidence in this case but the Third Circuit 


improperly allowed the case go to a jury for “conjecture as to why the FDA rejected the 


proposed warning.” Plaintiffs sued Merck alleging that the osteoporosis drug Fosamax caused 


them to suffer serious thigh bone fractures. They brought state law failure-to-warn claims on the 


grounds that Merck had not provided adequate warnings on its label. Merck had long made the 


FDA aware that Fosamax might increase the risk of atypical femoral fractures. In 2008 Merck 


proposed changes to the drug label regarding fractures. The FDA rejected them because “the 


conflicting nature of the literature does not provide a clear path forward.” The FDA also objected 


to the use of the imprecise term “stress fracture” in the proposed language. In 2010 an FDA task 


force published a report saying there was “evidence of a relationship between” Fosamax and 


femoral shaft fractures. The FDA then changed the label but didn’t use the word “stress 


fractures.” Merck argues that it is “undisputed” that until 2010 the FDA would not agree to a 


warning about fractures. But the Third Circuit allowed a jury to decide whether the FDA would 


have approved the label plaintiffs wanted. According to the lower court a jury could conclude 


that the FDA’s rejection of Merck’s proposed changes to the warning label “were based on 


Merck’s misleading use of the term ‘stress fractures’ rather than any fundamental disagreement 
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with the underlying science.” In response, Merck argues lay juries should not be in the business 


of “inferring” whether the FDA objected only to Merck’s “wording.” “If a drug manufacturer 


candidly brings a risk to the FDA’s attention and proposes an on-point warning, the FDA’s 


rejection should suffice as a matter of law to preempt claims alleging failure to warn of that 


risk.” 


Virginia has the largest known uranium deposit in the United States. Since its discovery in the 


1980s the Virginia legislature has banned uranium mining. In Virginia Uranium v. Warren* the 


Supreme Court will decide whether the Atomic Energy Act (AEA) preempts the ban. The AEA 


allows states to “regulate activities for purposes other than protection against radiation hazards.” 


Virginia and Virginia Uranium agree uranium mining isn’t an “activity” per the AEA so states 


may regulate it for safety reasons. Uranium-ore milling and tailings storage are “activities” under 


the AEA so states can’t regulate them for safety reasons. Milling is the process of refining ore 


and tailings storage refers to the remaining (radioactive) material which must be stored. Virginia 


argued and the Fourth Circuit agreed that its ban on uranium mining isn’t preempted because it 


doesn’t mention uranium milling or tailings storage. Virginia Uranium points out “no one would 


want to undertake the pointless expense of constructing a mill and tailings-management complex 


in Virginia and transporting out-of-state uranium [ore] into the Commonwealth.” But the Fourth 


Circuit refused to “look past the statute’s plain meaning to decipher whether the legislature was 


motivated to pass the ban by a desire to regulate uranium milling or tailings storage” when 


Virginia may ban uranium mining. Virginia Uranium argued the AEA preempts the mining ban 


because its purpose and effect is to regulate milling and tailings storage for safety reasons. A 


dissenting judge agreed with Virginia Uranium that the purpose of Virginia’s ban causes it to be 


preempted. 


Capital Punishment  


In Madison v. Alabama the Supreme Court will decide whether a state may execute someone 


whose mental disability leaves him or her with no memory of committing the capital offense. 


Vernon Madison was sentence to death for shooting an off-duty police officer in 1985. He now 


suffers from vascular dementia and “corresponding long-term severe memory loss, disorientation 


and impaired cognitive functioning.” As a result, among many other things, Madison can’t 


“independently recall the facts of the offense; the sequence of events from the offense, to his 


arrest, to his trial or previous legal proceedings in his case; or the name of the victim.” In a two-


paragraph opinion, an Alabama state trial court rejected Madison’s motion to suspend his 


execution due to incompetency. According to the court, Madison failed to provide a “substantial 


threshold showing of insanity.” The Eighth Amendment protects against “cruel and unusual” 


punishment. In 1986 in Ford v. Wainwright the Supreme Court held that someone who is 


“incompetent” can’t be executed. In 2007 in Panetti v. Quarterman, the Court stated, “today, no 


less than before, we may seriously question the retributive value of executing a person who has 


no comprehension of why he has been singled out and stripped of his fundamental right to life.” 


According to Madison, the Supreme Court has thus far declined to limit the underlying disorders 


which could render a person incompetent to be executed. “[T]he court below disregarded the 


medical and scientific evidence that Mr. Madison suffers from dementia and corresponding 
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memory deficits because, at the State’s continued insistence, the court determined that vascular 


dementia constitutes a different medical condition than what this Court has recognized as 


triggering the Eighth Amendment protections of Ford and Panetti.” According to Alabama, “the 


Eighth Amendment forbids the execution of a murderer who has lost his sanity, not his 


memory.”  


Russell Bucklew was sentence to death for murder, kidnapping, and rape. He suffers from 


cavernous hemangioma, which causes clumps of weak, malformed blood vessels and tumors to 


grow in his face, head, neck, and throat. Missouri intended to execute him by lethal injection. 


But he claims that killing him by gas, still on the books in Missouri but not used since 1965, 


would substantially reduce his risk of pain and suffering given his cavernous hemangioma. The 


Eighth Circuit rejected his request in Bucklew v. Precythe. Supreme Court precedent requires 


capital defendants challenging their method of execution as a violation of the Eighth 


Amendment’s prohibition of cruel and unusual punishment to “identify an alternative that is 


feasible, readily implemented, and in fact significantly reduces a substantial risk of severe pain.” 


Bucklew’s expert, Dr. Zivot, testified it could take him between 52 and 240 seconds to become 


unconscious during lethal injection. Dr. Zivot also testified there was a “very, very high 


likelihood” that Bucklew will suffer “choking complications, including visible hemorrhaging,” if 


he is executed via lethal injection because of his cavernous hemangioma. The state’s expert Dr. 


Antognini testified Bucklew should be unconscious in 20-30 seconds during lethal injection. 


Bucklew’s expert, Dr. Zivot, didn’t testify whether execution by gas would render him insensate 


quicker than death by lethal injection. But the state’s expert, Dr. Antognini, testified gas would 


work as quickly as lethal injection. Bucklew argued the lower court “should have compared Dr. 


Zivot’s opinion that lethal injection would take up to four minutes to cause Bucklew’s brain 


death with Dr. Antognini’s testimony that lethal gas would render him unconscious in the same 


amount of time as lethal injection, 20 to 30 seconds.” The majority of the Eighth Circuit refused 


to do so concluding that Dr. Zivot needed to have provided testimony on the speed of lethal 


injection versus gas for Bucklew to make his case gas would substantially reduce his risk of pain 


and suffering.  
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      SUPERIOR COURT OF NEW JERSEY 


      APPELLATE DIVISION 


      DOCKET NO. A-4470-15T1  


 


CAROL MATULA, 


 


 Plaintiff-Appellant, 


 


v. 


 


TOWNSHIP OF BERKELEY HEIGHTS, 


TOWNSHIP OF BERKELEY HEIGHTS 


PLANNING BOARD, and CHURCH OF 


THE LITTLE FLOWER, 


 


 Defendants-Respondents. 


___________________________________ 


 


Submitted October 10, 2017 – Decided  


 


Before Judges Sabatino and Ostrer. 


 


On appeal from Superior Court of New Jersey, Law 


Division, Union County, Docket No. L-1299-13. 


 


Carol Matula, appellant pro se. 


 


McElroy, Deutsch, Mulvaney & Carpenter, LLP, 


attorneys for respondent Township of Berkeley Heights 


(Joseph V. Sordillo, on the brief). 


 


PER CURIAM 


 


NOT FOR PUBLICATION WITHOUT THE 


APPROVAL OF THE APPELLATE DIVISION 
 


This opinion shall not "constitute precedent or be binding upon any court ." Although it is posted on the 


internet, this opinion is binding only on the parties in the case and its use in other cases is limited . R. 1:36-3. 


 


September 11, 2018 
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This case returns to us after remand.  See Matula v. Twp. of Berkeley 


Heights, No. A-5705-12 (App. Div. Aug. 21, 2015) (Matula I).  We presume the 


reader's familiarity with our prior decision.  In summary, plaintiff had filed a 


complaint in lieu of prerogative writs seeking, in part, to void three municipal 


resolutions adopted by the Township of Berkeley Heights.  The first resolution 


authorized the evaluation of two lots, one owned by the Township and the other 


by the Church of Little Flower (Little Flower) in anticipation of a proposed "land 


swap" between the two entities.  The other two resolutions awarded contracts 


for professional services relating to the proposed land swap.  Plaintiff claimed 


several members of the Township Council, as well as the Township's Planning 


Board, had conflicts of interest arising out of their membership in Little Flower.  


The trial court dismissed the complaint on a pre-answer motion.  We reversed 


the dismissal regarding the challenge to the three resolutions, and we remanded 


so the parties could develop an adequate record, and the trial court could, based 


thereon, determine if Little Flower had an interest that could be imputed to those 


of its members who voted on the resolutions.  Matula I, slip op. at 15-16.   


On remand, the trial court held that Little Flower had a direct interest only 


in Resolution 61-2013, which authorized the award of an architectural services 


contract to evaluate the church's lot "as a result of a potential land swap with 


Volume 41 Number 4 
(October 2018) 


386







 


 


3 A-4470-15T1 


 


 


Little Flower Church."  However, the court found that none of the voting 


members of the Council had a disabling conflict of interest, despite their 


association with the church.  Plaintiff now appeals from the summary judgment 


dismissal of its claims.  


As the actions authorized by all three resolutions have been performed, 


we are persuaded that the appeal should be dismissed as moot.  Nonetheless, we 


choose to address the issues raised because they are of public importance and 


may recur.  We conclude, based on the factual record developed, that (1) Little 


Flower was directly interested in all three resolutions, which together formed a 


package that authorized essential steps in achieving the land swap that the 


church sought; (2) the extent of Councilmember Kevin Hall's involvement in the 


church disqualified him from voting on the three resolutions; and (3) 


Councilmember Thomas Pirone's involvement was too minor to disqualify him.1 


I. 


"An issue is 'moot' when the decision sought in a matter, when rendered, 


can have no practical effect on the existing controversy."  Greenfield v. N.J. 


Dep't of Corr., 382 N.J. Super. 254, 257-58 (App. Div. 2006) (quoting N.Y. 


                                           
1 Although membership on the Council has changed since the 2013 votes at issue 


in this appeal, for simplicity we refer to those involved by the positions they 


held at the relevant time.   
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Susquehanna & W. Ry. Corp. v. State Dep't of Treasury, Div. of Taxation, 6 N.J. 


Tax 575, 582 (Tax Ct. 1984), aff'd, 204 N.J. Super. 630 (App. Div. 1985)).  The 


architectural and planning services procured by Resolutions 61-2013 and 62-


2013 have already been performed.  The parties cannot practically or equitably 


be returned to the status quo that preceded the resolutions' adoption.  See 


Baldasarre v. Butler, 254 N.J. Super. 502, 524 (App. Div. 1992) (quoting Ray v. 


Beneficial Fin. Co., 92 N.J. Super. 519, 539 (Ch. Div. 1966)) (stating that "when 


return to the status quo ante is a 'practical impossibility,' the equitable remedy 


of rescission is not available"), aff'd in part and rev'd in part on other grounds, 


132 N.J. 278 (1993).  In Statewide Hi-Way Safety, Inc. v. N.J. Department of 


Transportation, 283 N.J. Super. 223, 226 (App. Div. 1995), we dismissed as 


moot an appeal challenging the award of a highway construction contract, based 


on infirmities in the bidding process, because the project was "substantially 


completed."  We reach the same conclusion regarding the professional services 


provided to the Township under Resolutions 61-2013 and 62-2013.  


Resolution 59-2013 authorized the Township Planning Board, using the 


planners retained under Resolution 62-2013, to conduct a preliminary 


investigation whether to recommend that the area encompassing the current 


municipal complex is "in need of redevelopment" under N.J.S.A. 40A:12A-5.  
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However, voiding Resolution 59-2013 now would have no practical effect.  


After completing its preliminary investigation authorized by that Resolution, the 


Planning Board voted unanimously to recommend the Council designate the area 


in need of redevelopment.  The Council adopted the recommendation and issued 


the designation.  Those actions, which are not before us, effectively override any 


infirmity with the underlying resolution.2  Furthermore, the record reflects that 


in the years following the passage of the three resolutions at issue, the Township 


changed course and decided to redevelop its municipal complex on its existing 


site.3 


Nonetheless, while plaintiff's challenge to the three resolutions is moot, 


"our courts have exercised the discretion to decide an otherwise moot case that 


presents issues of significant public importance, or which stem from a 


controversy 'capable of repetition, yet evading review' because of the short 


                                           
2 The Township also asserted in its opposition brief that the Township adopted 


a separate resolution authorizing the investigation, which superseded Resolution 


59-2013, and thereby rendered the dispute over it moot.  However, the Township 


did not provide a copy of the separate resolution or otherwise identify it.  


 
3 Plaintiff contends that the Township now contemplates a sale of the Library 


site to help finance that redevelopment.  The record includes a 2015 resolution 


authorizing the Planning Board to study whether the Township-owned Library 


site, church-owned Lot 19, and other properties were in need of redevelopment.  


No claim is before us that any members who voted for that resolution had a 


conflict of interest.  
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duration of any single plaintiff's interest."  Finkel v. Twp. Comm. of Twp. of 


Hopewell, 434 N.J. Super. 303, 315 (App. Div. 2013) (quoting In re Conroy, 


190 N.J. Super. 453, 459 (App. Div. 1983), rev'd on other grounds, 98 N.J. 321 


(1985)); see also Statewide Hi-Way Safety, 283 N.J. Super. at 226 (addressing 


issue on appeal despite mootness "because of its public importance").    


We exercise that discretion here.  Our courts have often noted that 


identification of a disqualifying conflict is fact sensitive, made on a case-by-


case basis.  See, e.g., Grabowsky v. Twp. of Montclair, 221 N.J. 536, 554 (2015).  


Thus, "[n]o definitive test can be devised."  Van Itallie v. Borough of Franklin 


Lakes, 28 N.J. 258, 268 (1958).  In particular, our Court has eschewed "a bright 


line rule under which the interest of a church or other organization is 


automatically imputed to all of its members."  Grabowsky, 221 N.J. at 561.  


Therefore, analysis of the specific facts in this case may provide useful 


illustrative guidance to public officials who must navigate the sometimes 


uncertain waters of conflict-of-interest rules.  The issue presented in this case is 


likely to recur inasmuch as public-spirited citizens who are involved in their 


religious congregations will continue to seek ways to contribute to their 


communities by serving on town councils and other public bodies.   
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II. 


We begin with a review of Little Flower's interest in the resolutions.  As 


we explained in our previous opinion, Little Flower sought to transfer its Lot 19 


to the Township.  The fifteen-acre parcel was burdened with costly and 


underutilized improvements, including a closed parochial school, and 


constrained by a deed restriction that prevented the church from freely selling 


the property.  In exchange for Lot 19, Little Flower sought the Township's own 


Lot 26, a small parcel that included the local library, plus a cash payment of $2.8 


million.   


The land swap would enable the congregation to "rightsize" – in the words 


of its religious leader, Father Andrew Prachar – by downsizing to a physical 


plant that it could sustain financially.  Father Prachar stated publicly that the 


land swap was essential to Little Flower's long-term survival.  As for the 


Township, the land swap would provide a site for the relocation of the town hall 


and other municipal facilities.  However, the Township's relocation of its 


municipal complex depended upon generating revenue from the redevelopment 


of its existing property.   
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A. 


Against this backdrop, we agree with the trial court's assessment that 


Resolution 61-2013, procuring architectural services, served the church's direct 


interest.  The architects hired under Resolution 61-2013 were tasked with 


evaluating the suitability of Lot 19 for the Township's needs.  That resolution 


expressly stated that the architectural services were needed "as a result of a 


potential land swap with Little Flower Church."   


B. 


However, unlike the trial court, we are persuaded that Resolutions 59-


2013 and 62-2013 also served the church's direct interest.  The record reflects 


that the three resolutions were a package, adopted at the same February 19, 2013, 


council meeting.  Each resolution addressed an essential aspect of the land swap 


that Little Flower sought.  To accomplish the land swap, the Township had to 


evaluate not only the suitability of Lot 19 (as addressed in Resolution 61-2013) 


but also the Township's ability to redevelop its existing municipal property.  


That redevelopment was essential to the financial viability of the Township's 


relocation.   


Thus, Resolutions 59-2013 and 62-2013 completed the land-swap 


package; the first authorized the preliminary investigation into whether to 
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designate the municipality's current property as an area in need of 


redevelopment, and the second hired the planners to assist the Planning Board 


in deciding whether to recommend that designation.  Resolution 59-2013 


expressly acknowledged that commencing the process of designating the 


municipal land an area in need of redevelopment was "in connection with the 


Township of Berkeley Heights investigation of a potential land swap with the 


Little Flower Church for the relocation of the Township's municipal complex."  


In sum, Little Flower's interest in those two resolutions was as direct, and as 


significant, as its interest in Resolution 61-2013, which procured architectural 


services to assess Lot 19's suitability.  The land swap the church sought could 


not proceed without them. 


C. 


We next consider the question whether Little Flower's interests should be 


imputed to two of the Council members who voted for the resolutions – Council 


President Kevin Hall and Thomas Pirone.4  It is well settled that even a single 


                                           
4 Plaintiff does not allege a conflict with respect to other voting members.  As 


our previous remand was limited to voting members of the Council, we do not 


address plaintiff's arguments with respect to Council Vice-President Jeanne 


Kingsley, who declined to vote on the three resolutions, or Mayor Joseph G. 


Bruno, who was not entitled to vote under the circumstances.  Furthermore, the 


Township does not dispute that Kingsley, who was a parish trustee and member 


of the church's finance council, had a conflict of interest.   
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conflicted member will render an action voidable.  See Pyatt v. Dunellen, 9 N.J. 


548, 557 (1952).   


Although the Supreme Court in Grabowsky declined to adopt a "bright-


line rule" automatically imputing a church's interest to its members, the Court 


recognized that "the interests of a church or similar organization in a particular 


community will ordinarily be imputed to its members who are public officials."  


221 N.J. at 561 (emphasis added).  In other words, the general rule is that 


members are conflicted.  However, the Supreme Court left room for exceptions.  


As the Court stated, "[T]here may be circumstances in which automatic 


imputation of an organization's interests to its members may be unwarranted and 


unjust."  Ibid.   


 The Court indicated that imputation "may be unwarranted and unjust" if 


the member is not actively involved in the church and is unaware of its legal 


positions.  Ibid.  "An individual's 'membership' in an organization does not 


necessarily denote active involvement in the group or awareness of the positions 


it takes in a legal dispute."  Ibid.  In deciding whether to impute a religious 


organization's interests to a particular member, it is also relevant to consider 


"the potential benefit to the organization."  Id. at 561 n.6.  "Such an imputed 


interest may not exist if . . . the potential benefit to the organization is too 
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attenuated."  Ibid.  By contrast, a substantial potential benefit should logically 


weigh in favor of imputation.   


The Court had no need to explore the matter further because the case 


before it did not involve "public officials' status as ordinary members of their 


church," but rather two members who occupied leadership positions.  Ibid.5   


 The burden of proof generally rests on the party challenging a municipal 


action.  Id. at 551.  A plaintiff meets this burden by showing a conflict of interest 


that is under ordinary circumstances, presumed imputed to a church's members.  


Grabowsky does not expressly state that a plaintiff's burden includes proving 


there are no exceptional circumstances that warrant departing from the rule that 


"ordinarily" calls for imputation.  However, plaintiff was not obliged to prove 


that Hall and Pirone were leaders of their church.  Rather, she had only to 


demonstrate that they were sufficiently active in their congregation and aware 


of its interest in the land swap that the church's interest could justly be imputed 


to them. 


                                           
5 We must also view with caution pre-Grabowsky cases that took a less nuanced 


view.  For example, in light of Grabowsky's refusal to recognize a "bright-line 


rule," ibid., we must question the unqualified statement in Sugarman v. Twp. of 


Teaneck, 272 N.J. Super. 162, 169 (App. Div. 1994), that "[c]urrent membership 


in a synagogue or church would be a disqualifying interest."  
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 Applying these principles, we are convinced that imputation was 


appropriate in Hall's case.6  Hall was an active member of Little Flower: between 


2011 and 2013, he attended mass as many as ten times a year and donated $800 


to Little Flower.  He was also well informed of the church's position.  


Significantly, weeks before a public discussion of the land swap at a Township 


Council meeting, Hall and Father Prachar exchanged several emails about the 


land swap, and the two men met privately, as well as with a Diocesan official, 


regarding the proposed transaction.  Father Prachar shared with Hall an advance 


draft of his homily about the land swap, evidently seeking Hall's feedback.  


Furthermore, the potential benefit to the church was substantial.  Father Prachar 


explained that the church was on the road to financial ruin without the land swap.   


As the Supreme Court observed, "The potential of psychological 


influences cannot be ignored."  Griggs v. Borough of Princeton, 33 N.J. 207, 


220 (1960).  Under the circumstances, Hall's "judgment may [have] be[en] 


affected because of membership in [the church] and a desire to help that 


                                           
6 We necessarily discuss the facts in the record detailing the members' personal 


history in attending religious services and in making donations to the church.  


We discuss these facts without, of course, suggesting whether the members' 


frequency of attendance or giving histories are indicative of the depth of their 


religious faith or adherence to church tenets.  We respect the members' rights of 


religious freedom and by no means express or suggest any normative opinions 


about their involvement in the church.  
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organization further its policies."  Wyzykowski v. Rizas, 132 N.J. 509, 525 


(1993) (quoting Michael A. Pane, Conflict of Interest: Sometimes a Confusing 


Maze, Part II, New Jersey Municipalities, March 1980, at 8, 9). 


   That is not to say that Hall in fact compromised his duty to serve the public 


interest as a Council member.  "The question is whether there is a potential for 


conflict, not whether the public servant succumbs to the temptation or is even 


aware of it."  Griggs, 33 N.J. at 219.  On that basis, we are convinced, under the 


facts presented, that Hall had a conflict of interest that disabled him from voting 


on the three resolutions. 


On the other hand, we find no disabling conflict involving Thomas Pirone.  


A parishioner since 1998, Pirone's involvement in the church was limited.  He 


and his wife attended mass less than twice a year, on average, between 2011 and 


2013.  His financial contributions to the church were modest, amounting to $255 


during that three-year period.  There is also no evidence that he was involved in 


private discussions with church officials about the land swap.  He did not receive 


an advance copy of Father Prachar's homily.  Plaintiff contends that Pirone 


should be deemed an active member of the church, nonetheless, because his 


children were confirmed in the church during the years preceding and following 


the adoption of the resolution.  However, the record does not provide a basis to 
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conclude that the children's involvement was so significant that it should be 


imputed to their father.  Therefore, we conclude that imputing the church's 


interest to Pirone would be unwarranted and unjust, as the evidence does not 


show he was actively involved in the church or privy to its positions.   


 The appeal is, nevertheless, dismissed as moot. 
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Attorneys’ Programs 


 
New Jersey State League of Municipalities Convention 


 
Wednesday, November 14, 2018 


 


WELCOME & INTRODUCTION TO PROGRAMS AND CLE 


REQUIREMENTS 
 


10:00 AM-10:15 AM     Room314, Atlantic City Convention Center 
 
Presiding:  John Gillespie, Esq., Parker McCay P.A. 


Welcome:  Ronald Cucchiaro, Esq., Weiner Law Group LLP 
 


CYBER LIABILITY & INSURANCE COVERAGE ISSUES FACING 


MUNICIPALITIES 
 


10:15 AM- 11:30 AM     Room 314, Atlantic City Convention Center 


NJCLE–1.5; PACLE–1.0 


 


This session will offer an overview of cyber threats facing municipalities and what 


municipal attorneys need to recognize, and financial exposure and insurance coverages 


available for data theft/hacking, 
 


Presiding:  Richard Cushing Esq., Gebhardt & Kiefer 


Speaking: John Scordo Esq., K.L Gates 


Jeremy Sporn, Pivot Point Security 


Caroline Conboy, Administrator, Statewide Ins. Fund 
 


TOPICS IN LOCAL GOVERNMENT ETHICS 
 


1:15:00 PM- 2:30:00 PM    Room 314, Atlantic City Convention Center 


NJCLE–1.5 Eth; PACLE–1.0 Eth; Planning Board/Zoning Board Secretary–1.5 


Administrative; Zoning Official–l.5 Administrative; Land Use Administrator–1.5  


 


This session will provide an update on recent case decisions and offer various scenarios 


involving local government ethics issues. 
 
Presiding:  John Gillespie, Esq., Parker McCay 


Speaking:  Edward Buzak, Esq., Buzak Law Group 


TBD, Div. of Local Government Services, DCA
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RECOGNIZING, AVOIDING & REMEDYING CONFLICTS OF INTEREST 


Joint Session with NJSME 
 


2:30:00 PM- 3:30:00 PM  Room 418, Atlantic City Convention Center 


NJCLE–1.2; PACLE–-1.0; Planning Board/Zoning Board Secretary–-1.5 Technical; 


Zoning Official–-1.5 Technical; Land Use Administrator–- 1.5 Technica; 


 


This session will address common mistakes to avoid in land use hearings, and other 


common interests of municipal attorneys and engineers. 


 


Presiding: Ronald D. Cucchiaro, Esq., Weiner Law Group LLP 


Speaking: Glenn C. Kienz, Esq., Weiner Law Group LLP, Parsippany 


Robert T. Regan, Esq., Law Offices of Robert T. Regan, Westwood 


Thomas Collins, Esq., Vogel, Chait, Collins, Schneider PC, Morristown 


Daniel Burke, PE, PP, CME, CPWM, Municipal Engineer, Jackson 


Township 


Raymond Savacool, PE, PP, CME, CFM, T&M Associates 


Peter C. Ten Kate, PE Boswell Engineering, South Hackensack 
 
 


NEW JERSEY PUBLIC SECTOR LAW UPDATE 
 


4:00 PM- 5:00 PM     Room 314, Atlantic City Convention Center 


NJCLE–-1.2; PACLE-1.0; 
 


Speaking:  Matthew Giacobbe, Esq., Cleary, Giacobbe, Alfieri & Jacobs 


Gregory Franklin, Esq., Cleary, Giacobbe, Alfieri & Jacobs 
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ADVANCED TOPICS IN PROPERTY TAXATION 


Joint Session with League & AMANJ 


 


9:00:00 AM- 12:00:00 PM      Room 412, Atlantic City Convention Center 


NJCLE–-3.6; PACLE–-3.0; 


 


From general assessing, county tax board to tax court this expert panel will lead a fast-paced 


discussion on a potpourri of topics on assessing property. 
 
Presiding:  James Anzaldi, Mayor, Clifton City; Past President, NJLM 


Speaking:  Dominic P. DiYanni, Esq., Eric Bernstein & Associates, LLC 


Lani M. Lombardi, Esq., Counsel, Cleary, Giacobbe, Alfieri & Jacobs 


Katelyn McElmoyl, Esq., Associate, Parker McCay 


Robert M. Vance, Tax Administrator, Somerset County 


Alex J. Worth, Tax Assessor, Middletown 


Marie Procacci Blaskey, Past AMANJ President; Tax Assessor, Westampton 
 
 
 
 


EVERYDAY ENVIRONMENTAL ISSUES FACING MUNICIPALITIES 
 


9:00 AM- 10:15 AM   Room 418, Atlantic City Convention Center 


NJCLE–-1.5; PACLE–-1.0; 


 


This session will identify some of the most common environmental issues with which 


municipalities deal on a regular basis, from regulating and compliance, to clean ups, to 


dam decommissioning and lake lowering and more. 
 
Moderator: John Gillespie, Esq., Parker McCay 


Speaking:  Stephen Luttrell, Esq., Parker McCay 


Marc Chartier P.G., LSRP, Div. Mgr., Sr. Geologist, Pennoni Associates Inc. 
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SADC/AGRICULTURAL PROPERTIES: GREEN ACRES/OPEN SPACE ISSUES, 


ROSI CONSEQUENCES 
 


10:00 AM - 11:30 AM   Room 415, Atlantic City Convention Center 


NJCLE–-1.8; PACLE–-1.5; Planning Board/Zoning Board Secretary–-1.5 Technical; 


ZoningOfficial–-1.5 Technical; Land Use Administrator–- 1.5 Technical 
 
 


Municipalities often deal with issues involving Green Acres limitations, Open Space diversion 


issues, Right to Farm Act protections & disputes, and the appropriate forum to resolve those 


disputes. 
 
Moderator:  Douglas Heinold Esq., Raymond Coleman 


Speaking:  Sharon Dragan, Esq., Mason, Griffin & Pierson, PC 


Susan Payne, Exec. Dir., NJ SADC 


Douglas Heinold, Esq., Raymond Coleman 


 


 
 


AVOIDING & DEFENDING CLAIMS AGAINST LOCAL 


GOVERNMENTS 
 


1:00 PM- 2:15 PM        Room 415, Atlantic City Convention Center 


NJCLE–-1.5; PACLE–-1.0 


This session will discuss various tort claim and 42 U.S.C. § 1983 defenses available to 


municipalities, strategies to avoid litigation. 
 
Moderator:  Robert Renaud, Esq., Palumbo & Renaud 


Speaking:  Richard Cushing, Esq., Gebhardt & Kiefer 


Robert Varady, Esq. 


Robert Renaud, Esq., Palumbo & Renaud 
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OPRA & RIGHT TO KNOW: RECENT DEVELOPMENTS & 


STRATEGIES 
 


2:30 PM- 3:30 PM       Room 417, Atlantic City Convention Center 


NJCLE–-1.2; PACLE–-1.0; 
 


Over the last couple of years, there has been least one opinion issued on OPRA matters 


coming from either Supreme Court, Appellate Division, Trial Courts or GRC.  This session 


will discuss various OPRA nuances and provide an update on cases. 
 
 
Moderator: Jolanta Maziarz, Esq., Ventura, Missowitz, Keough & Warner, PC 


Speaking: George Morris, Esq., Parker McCay P.A. 


Sharon Weiner, Esq., Murphy McKeon P.C. 
 
 


MUNICIPAL LAW UPDATE 2017 
 
 


3:30 PM- 4:30 PM    Room 419, A t l a n t i c  City Convention Center 
NJCLE–-1.2; PACLE–-1.0 


 


This is the annual review of important cases reported and unreported, since last year's 


session. 
 
Speaking:  Trishka Waterbury Cecil, Esq., Mason, Griffin & Pierson, PC 


Steven Goodell, Esq., Parker McCay P.A. 
 
 
 


NJILGA ANNUAL SOCIAL EVENT 
 


5:00 PM - 7:30 PM           Brighton Ballroom, Hard Rock Hotel & Casino 
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WHO WE ARE 


 


The New Jersey Institute of Local Government Attorneys (NJILGA or the Institute) was established in 1951 for 


the purpose of promoting education and professionalism among local government attorneys, and to assist 


members of the legal profession to better serve local governments in New Jersey.  It is an affiliate of the New 


Jersey State League of Municipalities (NJLM). 


 


NJILGA, through its diplomate program, its seminars and legal assistance program for municipal attorneys, and 


its representation of the NJLM and other related functions, endeavors to promote the highest standards of 


professionalism and competence on the part of its membership. 


 


NJILGA presently has a membership of approximately 400 attorneys engaged in the representation of various 


local government units in the State of New Jersey, including municipalities, counties, planning and zoning 


boards, utilities authorities, and other local government entities.  


 


The governing body of the Institute is made up of its officers, past presidents, thirty district trustees, two at-


large trustees, and a number of senior trustees.  Two trustees are elected from each of fifteen districts, which 


coincide with the vicinages established by the Supreme Court of New Jersey. 


 


The Institute also has a number of standing and special committees dealing with current legislative and 


regulatory issues.  The Institute intervenes as amicus curiae in cases that present novel questions affecting the 


public interest, often in conjunction with NJLM.   


 


One of the most noteworthy contributions of NJILGA is the Local Government Law Review, which is 


published quarterly.  All members of the Institute receive copies of the Law Review, and subscriptions are 


available to libraries, courts and other interested parties.  Other services available to members of NJILGA are e-


mail updates regarding current topics in local government law and advice to members through the Institute’s 


Legal Assistance Committee.  The Institute also sponsors a series of programs at the League convention in 


November on topics of interest to local government lawyers.  Through the Institute’s affiliation with the NJLM, 


these programs qualify for New Jersey and Pennsylvania CLE credits. 


 


The Institute also takes positions from time to time on proposed legislation or regulations that may affect local 


government attorneys, where it believes that this is necessary to protect the interests of our members, 


particularly if no other organization is responding. 


 


Social events sponsored by NJILGA and open to all members include our annual cocktail party at the NJLM’s 


convention in Atlantic City, a baseball outing in June, and our Day at the Races at Monmouth Race Track.    


 


All local government attorneys are welcome and encouraged to join the Institute. 


 


To join go to  http://www.njilga.org/PDF/Membership_Application.pdf and download the application.
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WALTER T. WITTMAN MEMORIAL 


LEGAL WRITING COMPETITION 


 


The New Jersey Institute of Local Government Attorneys continues with the annual Walter T. Wittman 


Memorial Legal Writing Competition.  The Institute will award a $1,000 stipend to the author of a scholarly 


article on a subject of interest in New Jersey municipal law that is accepted for publication in the Institute's 


quarterly Local Government Law Review. 


 


This competition has been established in memory of Walter T. Wittman, who was a municipal lawyer in New 


Jersey from 1938 to 1994.  As an officer and trustee of the New Jersey Institute of Municipal Attorneys and the 


long-time Co-Chair of the League of Municipalities Legislative Committee, Mr. Wittman had a lifelong 


commitment to racial tolerance, housing equity, open public meetings and enlightened home rule.  Accordingly, 


although articles on all New Jersey municipal law topics are invited, those that further Mr. Wittman's 


commitments will be given preference. 


 


The rules of the Competition are: 


 


1. All members of the New Jersey Bar and law students at New Jersey law schools and the law school of 


Columbia University in the City of New York are eligible to enter. 


 


2. All articles must be submitted to the Local Government Law Review, c/o Thomas W. Dunn, Esquire, 49 


Indian Field Court, Mahwah, New Jersey 07430, on or before SEPTEMBER 15, 2019.  All articles 


submitted before that date will be entered in the competition and it is not necessary that any article be 


accompanied by a specific entry designation. 


 


3. Submission of an article constitutes the author's consent to its publication in the Local Government Law 


Review. 


 


4. All articles must be typed, double spaced on 8½ x 11" paper.  All notes and citations must follow the 


Manual of Style for the New Jersey Courts.  The article shall also be submitted electronically in Word 


format and sent by email attachment to dunn62@optonline.net.  


 


5. The editorial staff of the Local Government Law Review will, in its sole discretion, determine the 


suitability of articles for publication and reserves the right to make editorial suggestions. 


 


6. Articles previously published elsewhere will not be eligible.  If selected for publication, the author will be 


required to transfer all rights in the article to the Local Government Law Review. 


 


7. All articles selected for publication will be submitted to a committee appointed by the President of the 


Institute of Local Government Attorneys.  That committee will, in its sole discretion, determine the winner 


of the competition. 


 


8. The award will be made and the stipend paid to the winner on or about April 1, 2019. 


 


The Local Government Law Review is published quarterly and the deadline dates for individual editions are 


March 15, June 15, September 15 and December 15. 
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NEW JERSEY INSTITUTE OF LOCAL GOVERNMENT ATTORNEYS 


 


AWARDS 


 


The New Jersey Institute of Local Government Attorneys makes annual awards to attorneys or judges in 


recognition of service to local government practice. 


 


The FREDERICK G. STICKEL, III MEMORIAL AWARD was established to honor a member of the New 


Jersey bar who has demonstrated excellence in the field of public sector law and who has contributed time and 


effort to advance the interests of municipal law.  The award is named in honor of Fred G. Stickel, III, who 


practiced municipal law for over fifty years and was counsel to the New Jersey State League of Municipalities 


for many years.  As a prominent member of the public sector bar, Fred donated countless hours to advance the 


orderly operation of local governments in this state. 


 


Recipients of the award have been Gordon D. Griffin, Michael A. Pane, William J. Kearns, Jr., Stuart R. Koenig 


Edward J. Buzak, Edwin W. Schmierer, John L. Kraft, Thomas W. Dunn, Robert F. Renaud, Martin T. Durkin, 


Robert T. Regan, John Gillespie, Kristina P. Hadinger, Carl Woodward, Trishka Waterbury Cecil, Jeffrey R.  


Surenian, Jerry J. Dasti and Russell Huntington. 


 


The WILLIAM M. COX AWARD was established to recognize an attorney or judge who has become 


distinguished in the field of land use law.  Mr. Cox, author of New Jersey Zoning and Land Use Administration, 


general counsel emeritus to the New Jersey Planning Officials and a member, from its inception, of the 


Municipal Land Use Law Drafting Committee, was a renowned land use law authority who also gave selflessly 


of himself to local planning and zoning boards, as well as to fellow practitioners. 


 


Recipients of this award have been William M. Cox, Robert Rogers, Thomas W. Dunn, Glenn C. Kienz, Brian 


Burns, Eugene D. Serpentelli, Reginald Stanton, Stuart R. Koenig, Jeffrey B. Lehrer, Joseph Mazzacca, Jr, 


Michele R. Donato, Thomas F. Collins, Jr., Kerry E. Higgins, and Jonathan E. Drill. 


 


The GORDON D. GRIFFIN AWARD was established to honor an outstanding municipal attorney.  Mr. 


Griffin was a past President of the Institute of Local Government Attorneys and a partner in the firm of Mason, 


Griffin and Pierson in Princeton.  His local government clients relied for decades on his skills and 


professionalism for sound, objective legal advice that could always be relied upon by policy makers.   


 


Richard P. Cushing, John Mc Kniff, William J. Kearns, Jr., Saul A. Wolfe and Richard J. Allen have been the 


recipients of this award.   


 


The MICHAEL PANE AWARD, established by the Pane Family and the New Jersey  State League of 


Municipalities, is given annually in honor of Michael A. Pane, Sr., who was the long-time editor of the 


Municipal Law Review, president and trustee of the New Jersey Institute of Municipal Attorneys, counsel to the 


New Jersey Association of Municipal Clerks, counsel to the League of Municipalities and author of the New 


Jersey Practice Series, Local Government Law volumes.  The award honors a municipal professional who 


exemplifies the highest standards of ethics and whose work has significantly enhanced the integrity of local 


government.  Recipients of the award have been William M. Cox, Duane O. Davison, William J. Kearns, Jr., 


Ronald Cucchiaro, Kristina P. Hadinger, Harry Pozycki, Jeffrey Surenian, Dennis M. Galvin, Stuart R. Koenig, 


Michael Pane, Jr., Edward T. Rogan, Roger McLaughlin, John C. Gillespie and Thomas W. Dunn.  The award 


includes an honorarium of $500.   NJILGA's liaison to the Michael A. Pane Memorial Fund's Board is Kristina 


P. Hadinger. 
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The awards are customarily made at the Institute’s reception at the November convention of the New Jersey 


State League of Municipalities. 


 


For further information on the Institute’s awards or to make a nomination contact:  


 


For the Cox Award: 


 


Glenn C. Kienz 


c/o Wiener Lesniak LLP 


629 Parsippany Rd -  Box 438 


Parsippany, NJ 07054 


973-403-1100 


Fax: 973-403-0010 


gkienz@weinerlesniak.com 


 


 


For the Stickel Award 


 


Robert T. Regan 


345 Kinderkamack Road 


Westwood, NJ 07675 


201-664-3344 


Fax: 201-664-3836 


 


rtregan@rtreganlaw.com 


 


 


For the Griffin Award 


 


Edward J. Buzak 


150 River Road, Suite N-4 


Montville, NJ 07045  


973-335-0600 


Fax: 973-335-1145 


 


 ejblaw@njaccess.com 


 


 


For the Pane Award 


 


Email only to:  


 


Gayle A. Krygier 


 N.J. State League of Municipalities  


 


gkrygier@njslom.com 
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NEED HELP?  


 


NJILGA LEGAL ASSISTANCE 
 


In order to better serve the legal community and in particular, members of the Institute of Local Government Attorneys, 


the Institute has a Legal Assistance Committee. 
 


This committee comprises active municipal practitioners having at least ten years of experience in the field.  These 


individuals have volunteered their time to provide assistance to those needing an opinion in the various areas of this 


practice.  The opinions rendered do not represent an official position of the Institute, but rather, are provided as a public 


service and support network. 
 


For general assistance and for those areas not having a specific name listed next to them, please feel free to call Robert F. 


Renaud.  Anyone interested in dedicating some time in areas not covered should also contact Bob. 
 


Robert F. Renaud (908) 272-9700 Trishka W. Cecil  (609) 436-1211 


Edward J. Buzak (973) 335-0600 Carl R. Woodward III (973) 994-1700 


Glenn C. Kienz  (973)403-1100 John P. Jansen (973) 334-0031 


Michele R. Donato (732) 830-0777 John L. Kraft  (201) 863-4400 


Thomas W. Dunn (201) 327-4356  


 


EXERCISE OF POWERS BY LOCAL GOVERNMENT 


John P. Jansen & Trishka W. Cecil 


OFFICERS AND EMPLOYEES 


Robert F. Renaud 


FORM OF GOVERNMENT AND AUTHORITY 


Robert F. Renaud & John P. Jansen 


PUBLIC SAFETY 


John P. Jansen 


PROCEDURAL ASPECTS OF LOCAL LEGISLATION 


Trishka W. Cecil, Edward J. Buzak & Carl R. Woodward III 


REFERENDA, ELECTIONS, POLITICS 


Carl R. Woodward III 


PROCEDURAL ASPECTS OF LOCAL ADMINISTRATION 


Trishka W. Cecil, Edward J. Buzak & Carl R. Woodward III 


CONTESTING LOCAL LEGISLATIVE ACTIONS 


Trishka W. Cecil, Edward J. Buzak, Carl R.Woodward III & 


Michele R. Donato 


INTERGOVERNMENTAL COOPERATION 


Carl R. Woodward III & Glenn C. Kienz 


CONTESTING  LOCAL  ADMINISTRATIVE ACTION 


Trishka W. Cecil, Edward J. Buzak & Carl R. Woodward III 


CONFLICT OF INTEREST, INCOMPATIBLE OFFICES 


John P. Jansen & Trishka W. Cecil 


CLAIMS AGAINST LOCAL AGENCIES 


Robert F. Renaud & Edward J. Buzak 


EMINENT DOMAIN 


Glenn C. Kienz and Thomas W. Dunn 


GRANT  PROVISIONS 


Glenn C. Kienz 


AUTONOMOUS AGENCIES 


Edward J. Buzak 


MUNICIPAL BONDING 


Edward J. Buzak 


PLANNING AND ZONING 


Trishka W. Cecil, Glenn C. Kienz & Michele R. Donato 


 


OPMA/OPRA 


Trishka W. Cecil 


MUNICIPAL LAND AND BUILDINGS 


Thomas W. Dunn and Trishka W. Cecil 
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ADVERTISE 


IN 


THE LOCAL GOVERNMENT LAW REVIEW 
 


WE REACH OVER 400 LAWYERS WHO REPRESENT LOCAL 
GOVERNMENTS THROUGHOUT THE STATE 


 
RATES 


FOUR ISSUES/ONE YEAR 
 


½ PAGE   $250.00 
FULL PAGE   $400.00 


 
TO ARRANGE FOR AN AD, CALL, EMAIL OR FAX 


 
J. Peter Jost, Esq. 


Phone: (908) 735-8876 
Fax: (908) 735-7836 


Email: peterjostatty2@gmail.com 
 
 


ALL CONTRACTS BEGIN WITH THE JANUARY EDITION 
PARTIAL YEARS ARE PRO RATED 
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LAW OFFICES OF 


A. MICHAEL RUBIN 


Representation of Zoning Boards of Adjustment and 
Planning Boards, Applicants and Objectors


 
Prerogative Writ Litigation


 
Real Estate Tax Appeals


 
Real Estate Transactions


 
Residential and Commercial


 
Eminent Domain Litigation


 


* * * * * 
Estate Planning, Wills, Trusts


 
Administration of Estates


 
Living Wills, Advance Health Care Directives


 


1330 HAMBURG TURNPIKE 
WAYNE, NJ 07470-4003 


 


 


VOICE  973-694-4222 
 


FAX  973-694-2935 
 


EMAIL amrubinlaw@verizon.net 
 


Visit us on the web -  www.amrubin.com 
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190 North Avenue East (Rt. 28) 


Cranford, New Jersey 07016 
Tel: (908) 272-9700   Fax: (908) 272-9029 


 
 
 


 


PROVIDING QUALITY LEGAL SERVICES TO MUNICIPALITIES 
AND OTHER LOCAL GOVERNMENT ENTITIES SINCE 1975 


 
 
 


Municipal Counsel Defense of: 
Civil Rights Claims/§1983 
Discrimination/LAD/Title VII 


Zoning and Planning Board Employment Claims 
Representation and Litigation Law Enforcement/Corrections 


Tort/Accident Claims/Title 59 
Prerogative Writ and other Inverse Condemnation 
Complex Litigation Municipal Tax Appeals 


 
 
 
 
 


Robert F. Renaud, Esq. 
rrenaud@palumborenaud.com 


 


Certified by the New Jersey Supreme Court as a Civil Trial Attorney 
Diplomate in New Jersey Municipal Law 


Officer, New Jersey Institute of Local Government Attorneys 
Director and Past Chairman, NJSBA Local Government Law Section 


Instructor on Claims Against Local Governments and Employees 
 
 


Catherine M. DeAppolonio, Esq. 
cdeappolonio@palumborenaud.com 


 


Appointed to the N.J. Supreme Court’s District XII Ethics Committee 
 
 


www.prdlawnj.com 
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Congratulations to the leaders in the legal 


community who practice local government law 


 


      
 


 


 


 


 


    BOSWELL ENGINEERING 
 


ENGINEERS  SURVEYORS  PLANNERS  SCIENTISTS 
 


          330 Phillips Avenue, South Hackensack, New Jersey 07606 


201-641-0770 


www.boswellengineering.com 
 


 


Engineering Excellence Since 1924 
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Founded 1884 


GEBHARDT 
& KIEFER 


A PROFESSIONAL CORPORATION 


L    A   W OFFI CES 
 


A FIRM WITH OVER 50 YEARS OF 


MUNICIPAL LAW  EXPERIENCE. 


 
Richard Dieterly  Richard Cushing  Leslie Parikh  Judith Kopen  Tara St. Angelo 


Representing public  entities  and public  officials as municipal attorneys & special counsel in civil 


rights discrimination, police, tax appeal,labor, land use and other  complex municipal matters. 
 
 


1318 Route 31, P.O. Box 4001 
Clinton, NJ  08809 


(908) 735-5161 


www.gklegal.com 


 


Somerset County Office 
by appointment 


 


 
 
 
 
 
 
 
 
 


MASON,  GRIFFIN  & PIERSON, r.c. 
Counsellors at Law  I Since 1955 


 
 
 
 


Municipal Experience.  Knowledge.  Professionalism. 
 
 
 


•Affordable Housing/COAH Matters 


•Civil Rights Defense 


•Defense of Tort Claims 


•Eminent Domain Litigation 


•Employment Discrimination 


•Historic Preservation 


•Land Use 


•Local Public Contracts Law 


•Open Space/Farmland Preservation 


•Personnel Policies & Training 


• Prerogative Writ Litigation 


•Sewer/Water/CATV Utiities 


•Tax Appeals 


• UCC Regulation/Litigation 


• Wildlife Management 
 
 
 
 


101 Poor Farm Road, Princeton, NJ 08540  609.921.6543  www.mgplaw.com 
I 
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JOSEPH M. WENZEL 
 
 


 
Attorney at Law 


 
1000 Clifton Avenue 


Clifton, New Jersey 07013 
973-546-0700 (ph.) 
973-546-0701 (fax) 


jmw@josephwenzellaw.com 
 


 
 


A General Practice with a special focus on local government 


comprising labor and employment negotiations; litigation defense; 


zoning and planning matters; housing, utilities and independent 


agencies representation; and general counsel work 
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THE TRUSTEES 
FROM BERGEN 


COUNTY 


 


 
 


 


 
 


THOMAS W. DUNN 
 


COUNSEL 
 


BEATTIE PADOVANO, LLC 
 


 
tdunn@beattielaw.com 
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TOM RODRIGUEZ ASSOCIATES 
 


Real Estate Appraisal and Consultation 
 


Thomas Rodriguez, SCGREA #RG 01215 NJ 


PA Certified General Real Estate Appraiser; Certificate #GA-001302-R 
 


25 years’ experience serving Municipal, County, State, Federal Agencies and Non Profit Organizations 


 
  Open Space/Conservation 


  Farmland Preservation 


  Eminent Domain 


  Tax Appeal 


  Estate 


  Divorce 


  Bankruptcy 
 


 
 


74 Lambert Road tomrod5543@comcast.net 


Stockton, NJ 08559 (908) 788-5543 
 
 
 
 
 
 
 
 
 


Special Redevelopment Counsel To 


More Than 10 New Jersey Municipalities 
 
 
 


A Comprehensive  Approach  To Redevelopment Utilizing A Single Law Firm 
 
 


Project Siting/Planning/Design 


Financing and Incentives 


Zoning and Land Use 


Redevelopment and PILOT Agreements 


Public-Private Partnerships 


Environmental Issues 


Construction Related Contracts/Agreements 


Project Bid Documentation and Disputes 


Government Contracts 


Insurance Disputes 


Surety Bond Issues 


Construction Warranty/Defects Litigation 
 
 


 
 
 
 


Robert S. Goldsmith 


9 9 W o o d A v e n u e  S o u t h ,  W o o d b r i d g e ,  N J 0 7 0 9 5  | 7 3 2 . 5 4 9 . 5 6 0 0 


7 5 L i v i n g s t o n A v e n u e ,  R o s e l a n d ,  N J 0 7 0 6 8 | 9 7 3 . 5 3 5 . 1 6 0 0 


w w w . g r e e n b a u m l a w . c o m 


Dennis A. Estis, Senior Trustee, NJILGA 
Co-Chair, Redevelopment & Land Use Dept. 
rgoldsmith@greenbaumlaw.com 


Chair, Construction Practice Group 
destis@greenbaumlaw.com 
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HUNTINGTON BAILEY, L.L.P. 
 Russell R. Huntington 


William J. Bailey 
Counsellors at Law 


 
373 Kinderkamack Road 


Westwood, New Jersey  07675 
(201) 666-8282 
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different, facts—she came to a different conclusion.  I want to publish them both in the Law Review
and would like to have the Larkin case today or tomorrow if possible.”

 
NJLM has recently changed its web and email addresses to njlm.org (previously
njslom.org). Please update your email safe lists and saved web bookmarks.
 
Frank Marshall, Esq. | Staff Attorney
New Jersey State League of Municipalities
222 West State Street, Trenton, NJ 08608
609-695-3481 x. 137

NJLM is subject to the Open Public Records Act; any email sent or received may be
subject to a records request.
 

http://www.facebook.com/njleague
http://www.twitter.com/nj_league
http://www.linkedin.com/company/new-jersey-league-of-municipalities
https://www.youtube.com/channel/UCbce9oVw9LvO6vxNz_89mZw

