
From:                     "Lou Rainone" <xxxxxxxx@xxxxxxxx.xxx>
Sent:                       Tue, 16 Mar 2021 00:50:33 +0000
To:                          "Phil Kramer" <xxxxxxx.xxxxxx@xxx.xxxxxxxx.xx.xx>; "Carl 
Wright" <xxxx.xxxxxx@xxx.xxxxxxxx.xx.xx>; "Kimberly Francois" 
<xxxxxxxxxxxx.xxxxxxxx@xxx.xxxxxxxx.xx.xx>; "James Vassanella" 
<xxxxxxxxxx.xxxxxxxxxx@xxx.xxxxxxxx.xx.xx>; "Crystal.Pruitt@franklinnj.gov" 
<xxxxxxx.xxxxxx@xxxxxxxxxx.xxx>; "xxxxxxxxxx.xxx@xxxxxxxxxx.xxx" 
<xxxxxxxxxx.xxx@xxxxxxxxxx.xxx>; "xxxxxxxxxxxx.xxxxx@xxxxxxxxxx.xxx" 
<xxxxxxxxxxxx.xxxxx@xxxxxxxxxx.xxx>; "xxxxxxxxxx.xxxxxxxxx@xxxxxxxxxx.xxv" 
<xxxxxxxxxx.xxxxxxxxx@xxxxxxxxxx.xxx>
Bcc:                        "xxxxxxxxxx.xxxxxx@xxxxxxxxxx.xxx" 
<xxxxxxxxxx.xxxxxx@xxxxxxxxxx.xxx>; "xxxxxxxxxx.xxxxxxxxxx@xxxxxxxxxx.xxv" 
<xxxxxxxxxx.xxxxxxxxxx@xxxxxxxxxx.xxx>; "councilwoman.francois@franklinnj.gov" 
<xxxxxxxxxxxx.xxxxxxxx@xxxxxxxxxx.xxx>; "xxxxx.xxxxxx@xxxxxxxxxx.xxx" 
<xxxxx.xxxxxx@xxxxxxxxxx.xxx>
Subject:                  Cannabis Legislation
Attachments:           

CAUTION: This email originated from outside the organization. Do not 
click links or open attachments unless you recognize the sender and 
know the content is safe.

Attached please find a memorandum outlining the role that the Township's Government will have in 
regulating Cannabis facilities in the Township.  I suggest that this item be placed on a Council Agenda.
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MEMORANDUM

PRIVILEGED AND CONFIDENTIAL

THIS DOCUMENT IS PROTECTED BY THE ATTORNEY-CLIENT PRIVILEGE, THE WORK PRODUCT DOCTRINE, AND THE PRIVILEGE OF SELF-CRITICAL ANALYSIS. THIS DOCUMENT IS INTENDED ONLY FOR THE USE OF THE NAMED RECIPIENT(S). ANY DISSEMINATION, DISTRIBUTION, COPYING OR DISCUSSION OF THE CONTENTS OF THIS DOCUMENT IS STRICTLY PROHIBITED.

TO: Mayor and Council		

FROM: Louis N. Rainone, Esq	.	

DATED: March 12, 2021

RE: Cannabis Regulatory Enforcement Assistance and Marketplace Modernization Act 

 

BACKGROUND



On February 22, 2021 Governor Phil Murphy signed A 21, the Cannabis Regulatory Enforcement Assistance and Marketplace Modernization Act which legalizes and regulates cannabis use and possession for adults 21 years and older in this State. There are several sections of this Bill that will have a significant impact on all municipalities.

  Notable to municipalities are new sections 31, 32, and 40 of the Bill which specifically deal with municipal control over the operation of cannabis-related businesses within their jurisdiction. 

SECTION 31- PROHIBITING OR REGULATING ORINANCE

 The bill establishes six (6) classes of licensed businesses:

Class 1: Cannabis Cultivators license – for facilities involved in growing and cultivating cannabis;

Class 2: Cannabis Manufacturers license—for facilities involved in the manufacturing, preparation and packaging of cannabis items;

Class 3: Cannabis Wholesale license—for facilities involved in obtaining and selling cannabis items for later resale by other licensees;

Class 4: Cannabis Distributors license – for businesses involved in transporting cannabis plants in bulk from once licensed cultivator;

Class 5: Cannabis Retailers license – for  locations at which cannabis items and related supplies are sold to the consumer; and

Class 6: Cannabis Delivery license—for businesses providing courier services for consumer purchases that are fulfilled by a licensed cannabis retailer in order to make deliveries of the purchased items to a consumer, and which would include the ability of a consumer to make a purchase directly through the cannabis delivery service which would be presented by the delivery service for fulfillment by a retailer and then delivered to that consumer.



Section 31 permits a municipality to enact ordinances or regulations governing the number of cannabis establishments, distributors or delivery services as well the location, manner, and times of operation of establishments and distributors, excluding the time of operation of delivery services which are only subject to regulation of the Cannabis Regulatory Commission. Municipalities may prohibit the operation of any one or more classes of cannabis establishments or cannabis distributors or cannabis delivery services, (but not the time of operation of the delivery of cannabis items and related supplies by a delivery service) within the jurisdiction of the municipality through the enactment of a prohibiting ordinance which would apply throughout the municipality.

 	However, only during the 180 period ( February 22, 2021 – August 21, 2021) following the enactment of this bill will a municipality be able to enact an ordinance to prohibit  or regulate such operation by any one or more of the classes of  cannabis business. Only an ordinance enacted pursuant to the specific authority of A-21 (Section 31) shall be valid and enforceable.  Any ordinance enacted by a municipality prior to the effective date of A-21, addressing the issue of prohibiting one or  more types of cannabis related activities within the jurisdiction is null and void.  A municipality may only prohibit or regulate these activities by the enactment of a new ordinance based upon the specific authority to do so by Section 31 of A-21. More impactful to a municipality, is their failure to enact an ordinance prohibiting or regulating the operation of one or more classes of cannabis establishments, distributors or delivery services within 180 days of the effective date. 

A municipality’s failure to timely act, will result in any class of cannabis establishment, distributor or delivery service that is not prohibited from operating within the municipality as being able to operate therein.  Municipalities who wish to prohibit or regulate these cannabis-related businesses must have an Ordinance in place by Friday, August 21, 2021.  The failure of a municipality to have an ordinance in place by this deadline will prohibit the municipality from enacting an ordinance regulating cannabis-related businesses for the next five years. 

If an ordinance prohibiting such operations is not in place, it will result in growing, cultivating, manufacturing, selling and reselling of cannabis items and the operations of transporting and delivery services by a cannabis cultivator, as being permitted to operate therein for a period of five years.  These would be permitted uses in all industrial zones of the municipality. Cannabis retail stores would be a conditional use in all commercial zones or retail zones subject to applicable zoning ordinances or receiving a variance in accordance with the Municipal Land Use Law. At the end of the five-year period, following the failure to enact a prohibiting ordinance, a municipality will again be permitted to prohibit the future operation of any one or more cannabis establishments, distributors or delivery services by the enactment of an ordinance during a new 180 day period.  Nevertheless, it is extremely important to keep in mind that the new ordinance can be prospective only and would not apply to any cannabis establishments, distributors or delivery services which were operating in the municipality prior to the enactment of the new ordinance.

If a municipality chooses to permit any or all classes of business to operate, a copy of the cannabis license application submitted to the Commission would be provided to the municipality for review, to advise the Commission whether or not the application complied with the local regulatory ordinance and requires the municipality to inform the Commission of the same. The local review by the municipality could be the basis for the Commission denying the application if it is not in compliance.







SECTION 32 – ENACTMENT OF LOCALLY ENDORSED CANNABIS CONSUMPTION AREAS



	Municipalities are further authorized by Section 32 of A-21 to enact, by ordinance the operation of locally endorsed cannabis consumption areas operated by medical cannabis dispensaries and alternate treatment centers, or retailers within the jurisdiction.  A cannabis consumption area permits the on-premises consumption of both medical cannabis and personal use cannabis items.  Personal use cannabis is restricted for those 21 years of age or older.  In order to be allowed into a personal cannabis consumption area, a government issued identification must be produced, similar to the system utilized to enter a bar to consume alcoholic beverages.



SECTION 40 – OPTIONAL LOCAL CANNABIS TRANSFER TAX AND USER TAX



	Likewise, A-21 also permits a municipality to adopt an ordinance imposing a transfer tax on the sale of cannabis or cannabis items by a cannabis establishment that is located in the municipality. At the municipality’s discretion, the tax may be imposed on: 

receipts from the sale of cannabis by a cannabis cultivator; 

receipts from the sale of cannabis items from one cannabis establishment to another cannabis establishment; 

receipt from retail sales of cannabis items by a cannabis retailer to retail consumers who are 21 years of age or older; or any combination thereof.



	Each municipality shall set its own rate or rates, but they are not allowed to exceed two percent (2%) of the receipts from each sale by a cannabis cultivator; two percent (2%) of the receipts from each sale by a cannabis manufacturer; one percent (1%) of the receipts from each sale by a cannabis wholesaler; and two percent (2%) from the receipts from each sale by a cannabis retailer. An ordinance adopted pursuant to Section 40 must also include provisions for imposing a user tax, at the equivalent transfer tax rates, on a concurrent license holder, operating more than one cannabis establishment.  The user tax shall be imposed on the value of each transfer or use of cannabis or cannabis items not otherwise subject to the transfer tax imposed from the license holder’s establishment that is located in the municipality to any of the other license holder’s establishments, whether located in the municipality or another municipality.  



A transfer or user tax imposed by ordinance shall be in addition to any other tax imposed by law.  Any transaction for which the transfer tax or use tax is imposed, or could be imposed under Section 40, other than those which generate receipts from the sale retail sales by cannabis retailers, shall be exempt from the tax imposed under the Sales and Use Tax Act ( N.J.S.A. 54:32B-1 et seq.).  The transfer tax or user tax shall be collected or paid, and remitted to the municipality by the cannabis establishment from the cannabis establishment purchasing or receiving the cannabis items or from the consumer at the point of sale by the cannabis retailer.  



The transfer tax or user tax shall be stated, charged and shown separately on any sales slip, invoice, receipt or other statement or memorandum of the price paid or payable for the cannabis or cannabis item. Every cannabis establishment that is required to collect a transfer tax or user tax imposed by a municipal ordinance shall be personally liable for the transfer tax or user tax imposed.  Any cannabis establishment shall have the same right with respect to collecting the transfer or user tax from another cannabis establishment or the consumer as if the transfer tax or user tax was part of the sale and payable at the same time. The local transfer tax or user tax would be collected by cannabis businesses and forwarded to the Chief Financial Officer of the municipality for use by that municipality.   The Chief Financial Officer of the municipality which imposes the transfer tax or user tax is specifically directed to be joined as a party in any action or proceeding brought to collect the transfer tax or user tax. 



All revenues collected from a transfer tax or user tax imposed by ordinance  are to be remitted to the CFO of the municipality in a manner as prescribed by the municipality.  Section 40 directs the municipality to enforce the payment of delinquent taxes or transfer fees imposed by ordinance in the same manner as provided for municipal real property taxes.  Any unpaid balance and interest accrued will become a lien on the parcel of real property comprising the cannabis establishment’s premises in the same manner as all unpaid municipal taxes, fees or other charges. The lien shall be on parity with and deemed equal to the municipal lien on the parcel for unpaid property taxes due and owing in the same year. The lien shall be enforced as a municipal lien in the same manner as all other municipal liens are enforced.



Seventy percent  (70%) of the Sales Tax  revenue imposed by the State on retail purchases has been set aside to support the State’s impact zones.  The State will appropriate money investments, including grants, loans, reimbursement expenses and other financial assistance as well as provide direct financial assistance to qualifying persons residing in the impact zones. The remaining thirty (30%) will go towards running the commission's day-to-day operations as well as reimbursing towns and counties for training additional DREs ( Drug Recognition Experts) and their dogs.  In addition, there is a Social Equity Excise Fee that can be imposed for statewide social service and education programs and services. This fee can be imposed by the Commission on personal use cultivation activities by licensed cannabis cultivators.  If imposed, this would apply to cultivator sales or transfer of useable cannabis to other cannabis businesses. Fees could be adjusted annually by the Commission based on the previous year’s retail price of cannabis. Any revenue generated by the excise fee would be deposited in the “Cannabis Regulatory, Enforcement Assistance, and Marketplace Modernization Fund” and specifically designated for annual appropriations by the Legislature, following the Commission’s consultation with the Governor and the Legislature.



The host tax imposed by any municipality by ordinance would be forwarded to the Chief Financial Officer of the municipality for municipal use. 





IMPACT ZONES



	The Cannabis Regulatory Commission is responsible for reviewing applications for the six classes of licensed businesses permitted.  Applications will be scored and reviewed on a point scale. In addition to the point scale, the Commission will prioritize applications for licensure using several other factors.  One prioritizing factor would be based on “impact zones” which are municipalities negatively impacted by past marijuana enterprises that contributed to higher concentrations of law enforcement activity, unemployment, poverty or any combination of same.  The qualifying “impact zone” municipalities have been identified as Atlantic City, Bridgeton, Camden, Commercial Township., East Orange, Elizabeth, Franklin Township. (Somerset), Jersey City, Irvington, Maurice River Township., Millville, Newark, New Brunswick, Orange, Passaic, Paterson, Perth Amboy, Plainfield, Quinton Township., Salem, Trenton, and Vineland.



	Applications involving impact zones would be prioritized by the Commission for at least two licensed businesses in such zones as well as prioritize the application of any person who is a current resident of an impact zone for three or more consecutive years or that included a plan to employ at least  twenty five percent (25%) of employees who reside in an impact zone.  Other prioritizing factors are further set forth in the law.



CONCLUSION



Numerous options and considerations are available to a municipality as to how they would like to proceed with the new Cannabis law, all of which will have an impact on the municipality. Whether they decide to either prohibit cannabis establishments in their municipality, prohibit only certain classes of establishments permitted by law while allowing others, or welcome all classes of establishments and the tax revenue they will generate, one thing is certain, it is essential to start the discussion as early as possible with your governing body regarding any potential regulatory ordinance. Ordinances must be enacted by August 21, 2021, a municipality that fails to act within the 180 day period, will be foreclosed and will not have the opportunity to do so again for five years.
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