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§ 490-55

approval shall neither cause nor prevent the filing of
any collateral application or other proceeding required
by any other Borough ordinance to be made prior to
undertaking the action requested concerning the historic
site or structure in the Historic District. A certificate of
appropriateness shall be valid for two years; within such
time, the applicant shall have procured a comnstruction
permit, or in the event that subdivision or site plan
approval is required, filed a complete application with the
Planning Board or Board of Adjustment, as the case may
be, or within such time as the HPC may deem it in the
public interest to grant, but in no circumstance shall such
extension be for a period greater than two years from the
date of the expiration of the original approval.

(b) Denial of a certificate of appropriateness shall be deemed
to preclude the applicant from undertaking the activity
applied for concerning an historic site or. structure in an
historic district.

(4)

D. Des
(1)

(c) Appeal from a denial of the certificate of appropriateness
shall be to the Board of Adjustment under N.,].S.A.
40:55D-70a where no application for development is

—_required, and to the Superior Court where the certificate
of appropriateness is issued by the Planning Board or
Board of Adjustment.

Emergency repairs. When emergency repairs are required,

the administrative officer shall notify the Chairman of the
Historic Preservation Commission or his designee, and a
recommendation concerning the emergency repairs shall be
made within 48 hours. The administrative officer may allow
temporary repairs to a structure prior to the Historic
Preservation Commission's review when these repairs are
necessary for the building's occupancy or to ensure public
safety contingent upon the application for a certificate of
appropriateness within 10 days of the onset of such
emergency repairs. Such emergency repairs shall have
concluded within 90 days unless written extensions are
granted.

ign guidelines.

Design objectives. All proposed development within any
historic district in the Borough of Red Bank should be
designed to accomplish the following objectives:
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40:55D-108 APPENDIX VI

shall hold no other municipal office, position or e ; Pl
membership on the planning board or boarg of adjustmer:E Ployment except

Alternate members shall meet the qualifications of Class C members
mayor or, if so specified by ordinance, the chairman of the planning bo "d:‘
appoint all members of the commission and shall designate at Lheatri -.
appointment the regular members by class and the alternate membg:_::.
“Alternate No. 17 and “Alternate No. 2.” The terms of the members first appoi 2
under this act shall be so determined that to the greatest practicable cxﬁg:::flﬁt
expiration of the terms shall be distributed, in the case of regular members, evenly

over the first four years after their appointment, and in the case of altemnate
members, evenly over the first two years after their appointment; provided that the

initial term of no regular member shall exceed four years and that the initial term

of no alternate member shall exceed two years. Thereafter, the term of a regular

member shall be four years, and the term of an alternate member shall be two
years, A vacancy occurring otherwise than by expiration of term shall be filled for
the unexpired term only. Notwithstanding any other provision herein, the term of
any member common to the historic preservation commission and the planning
board shall be for the term of membership on the planning board; and the term of
any member common to the historic preservation commission and the board of
adjustment shall be for the term of membership on the board of adjustment.

The historic preservation commission shall elect a chairman and vice-chairman
from its members and select a secretary, who may or may not be a member of the
historic preservation commission or a municipal employee.

Alternate members may participate in discussions of the proceedings but may
not vote except in the absence or disqualification of a regular member. A vote
shall not be delayed in order that a regular member may vote instead of an
alternate member. In the event that a choice must be made as t© which alternate
member is to vote, Alternate No. 1 shall vote.

d. No member of any historic preservation commission shall be permitted to act
on any matter in which he has, either directly or indirectly, any personal or
financial interest.

e. A member of a historic preservation body may, after public hearing if he
requests it, be removed by the governing body for cause.

Adopted. L. 1985, c. 516, §21.

40:55D-108. Funding; authority. a. The governing body shall make provision
in its budget and appropriate funds for the expenses of the historic preservation
commission.

b. The historic preservation commission may employ. contract for, and fix the
compensation of experts and other staff and services as it shall deem necessary.
The commission shall obtain its legal counsel from the municipal attorney at the
rate of compensation determined by the governing body, unless the governing
body. by appropriation, provides for separate legal counsel for the CcOmmMission.
Expenditures pursuant to this subsection shall not exceed, exclusive of gifts or
grants, the amount appropriated by the governing body for the commission’s use.
Adopted. L. 1985, ¢, 516, §22. Amended. L. 1991, ¢, 199, §7, effective July Y. 1991.

40:55D-109. Duties. The historic_preservation commission shall have the

responsibility to:

a. Prepare a survey of historic sites of the municipality pursuant to criteria
identified in the survey report;

b. Make recommendations to the planning board on the historic preservation
plan element of the master plan and on the implications for preservation of historic
sites of any other master plan elements:
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SPECIAL COMMISSIONS AND BOARDS L 4-1.4

consider the historic character of a property in a variance review inasmuch
that board’s consideration of factors listed in N.J.S. 40:55D-2, here
subsection j, is not limited. See, discussing limitation of Planning Board
consideration of these matters, 23-10 (site plans) and 24-2 (subdivisions).
On the other hand, once there is a properly created Commission it would
seem that denial of an application for a site plan or subdivision on a
properly designated historical site could be predicated on the
Commission’s recommendations. If not it would reduce the Commission’s
advisory function to a nullity.

Pursuant to N.J.S. 40:55D-110, the Commission has the right to receive
a referral of every application filed with the boards affecting an historic
site or historic zoning district. This referral shall be made when the
application is deemed complete or is scheduled for a hearing, whichever is
sooner. The commission has the right to file a written report containing
recommendations as to such applications. It may also testify through a
delegate about the report. . -

The boards retain their discretion to grant or deny an application despite
the Commission’s recommendation and appeal from such board action
would follow the usual appeals procedure. See Chapters 41 and 42 for
discussion of that procedure.

On receiving Commission recommendations, however, the board
having jurisdiction of an application should consider them with the same
care it affords all expert information. Even where the board decides to
grant an application despite Commission objection, the board should make
every effort to take account of those objections. Where the application, for |
example, is for a use variance to permit a structure which is not permitted
and is also out of keeping with the scale and architectural style of the
district, but the application is for an inherently beneficial use, such as a
sch_ool or hospital, and the board in the exercise of its discretion finds the
applicant entitled to the variance, it should make every attempt to impose
conditions or otherwise assist in harmonizing the use with the district. The
basic procedure to be followed by the board in utilizing Commission
Tecommendations is not different than in other cases where the board
receives expert testimony or reports which it must weigh in determining
Wi_lether the applicant’s proposal meets both the positive and negative
criteria. See Chapters 31, 32 and 36 dealing with board consideration of
ﬂlesc? criteria in use application cases, and note the different standards
applicable to inherently beneficial uses and others. The board must, as in

all othB}' cases; adopt a resolution setting forth its findings of fact and
conclusions of Jaw. See 19-7.

r"l.' ., . . i .
& Fotan example of a case in which a zoning board of adjustment was

3 ' u ' ‘ 1 4 . - . 0]
dennd o have properly relied on Commission recommendations in

Z!':rntﬁ a use variance to expand a prior non-conforming use see Scully-
i dP"St V. Burlington Planning Bd., 362 N.J. Super. 296 (App: Div.),
" den. 178 NJ. 34 (2003) (a tank sited on the lawn of a non-
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SPECIAL COMMISSIONS AND BOARDS 4-1.2

See also In re Register of Hist. Places Act, 408 N.J. Super. 540 (App.
Div. 2009), certif. den. 201 N.J. 154 (2010) (affirming DEP decision
granting redevelopment agency’s application to acquire and demolish a
historical building that it did not own or control).

4-1.2. Legal basis for exercise of control. Historic Preservation

Commissions and historic districts may only be established 1n conformity

with the MLUL. In Estate of Neuberger v. Middletown 1p., 215 N.J. Super.

375 (App. Div. 1987), the court set aside an ordinance which allowed a

“historic preservation commission” to restrict uses because the ordinance

did not comply with the MLUL. The court noted that compliance was

necessary to ensure coordinated municipal planning, to avoid the potential
for local conflict which would exist if, for example, one local body were
delegated historic preservation powers by ordinance, a second,
independent environmental preservation powers, while the zoning
ordinance and comprehensive plan had marked for development the same
sites or districts designated for preservation by the special bodies.

The court in Neuberger also held that aesthetic considerations such as
those made by an historic commission (properly constituted) were proper
subjects in the exercise of zoning and planning power.

In Nadelson v. Township of Millburn, 297 N.J. Super. 549 (Law Div.
1996), Judge Alvin Weiss sustained the validity of an ordinance creating a
Historic Preservation District as not void for vagueness. The plaintiffs’
home was in a Historic Preservation District, and the Millburn ordinance
required them to get an advisory opinion from the Historic Preservation
Commission before any additions to their home would be permitted. The
ordinance required the Commission to base its opinion upon consideration
of the addition’s compatibility with the existing structure, compatibility
with other structures in the District, and features “which avoid exterior
effgcts obviously incongruous with the purposes” of the ordinance. Judge
Weiss observed that the Commission had the benefit of a comprehensive

- survey of Millburn’s historic architecture, and that the standards in the

Or'_dinance were supplemented by other criteria, including the township’s
Historic Preservation Design Guidelines. The court also noted that the
mf{mpt:rs of the Commission were required to be “knowledgeable in
building design and construction or architectural history” and to be
B?U}W’]e_dgeable and interested in local history. The Commission’s
gi:t-f‘;:hon was further. checked and limited by the appeals process under
HI€ statute, and the Millburn ordinance contained further provisions for an
informal, preliminary review process by the Commission to facilitate

Appropriate modification of an applicant’s proposal.

i 1S, o
-, >c¢ dlso Beattystown v. Dept. of Env. Prot., 313 N.J. Super. 236, 240-

- 241 (App. Div,

: : 1998), noti i i i
‘historic districy ), noting the basis for establishment of a particular
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