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Synopsis

SYNOPSIS

Defendant was convicted of two counts of second-
degree official misconduct and one count of third-
degree criminal coercion by the Superior Court,
Law Division, Burlington County. Defendant
appealed. The Superior Court, Appellate Division,
Scalera, J.A.D., held that: (1) other crimes evidence
was admissible; (2) trial judge correctly charged
jury concerning its consideration of other crimes
evidence; (3) defendant was not entitled to call
witness whose name had not been disclosed to the
State; and (4) trial judge erred in downgrading
misconduct convictions for second-degree offenses
to third-degree offenses.

Two sentences modified and in all other respects
affirmed.

Brody, J.A.D., dissented and filed opinion.

West Headnotes (7)

[1] Criminal Law
Relevancy

110 Criminal Law
110XVII Evidence

110XVII(F) Other Misconduct by
Accused
110XVII(F)1 Other Misconduct as
Evidence of Offense Charged in General
110k368.7 Factors Affecting
Admissibility
110k368.9 Relevancy

(Formerly 110k369.2(1))

Evidence of another crime is proper
where it is demonstrated to be relevant
to issue of defendant's guilt of crime
charged. Rules of Evid., N.J.S.A.
2A:84A, Rule 55.
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[2] Criminal Law
Other particular offenses

Criminal Law
Other particular offenses

110 Criminal Law
110XVII Evidence
110XVII(F) Other Misconduct by
Accused
110XVII(F)5 Other Misconduct Part of
Plan Embracing More Than One Act
110k370.28 Other particular offenses

(Formerly 110k372(14))
110 Criminal Law
110XVII Evidence
110XVII(F) Other Misconduct by
Accused
110XVII(F)12 Nature and
Circumstances of Other Misconduct
Affecting Admissibility
110k373.7 Similarity to Crime Charged
110k373.12 Other particular offenses

(Formerly 110k372(14))

Other crimes evidence was admissible,
in prosecution of defendant police
officer for official misconduct and
criminal coercion arising out of
defendant's strip searches of female
suspects, to support the State's
theory that defendant had engaged
in continuous or repeated course of
conduct in which he had used his
position as police officer to intimidate
hapless females if they did not submit
to degrading sexual acts to satisfy or
gratiate his prurient interests; proof
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surrounding other incidents clearly
indicated that on each of those
occasions defendant had acted in
accordance with the same common
plan, design, or scheme to commit the
criminal acts. N.J.S.A. 2C:13–5, 2C:30–
2, subd. a; Rules of Evid., N.J.S.A.
2A:84A, Rule 55.
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[3] Criminal Law
Purpose and Effect of Evidence

110 Criminal Law
110XX Trial
110XX(G) Instructions:  Necessity,
Requisites, and Sufficiency
110k783 Purpose and Effect of
Evidence
110k783(1) In general

Trial judge could charge jury, in
prosecution of defendant police officer
for official misconduct and criminal
coercion arising out of defendant's strip
searches of female suspects, to limit its
consideration of other crimes evidence
as tending to show defendant's intent to
commit crime as opposed to his having
executed lawful police function as he
had claimed and that such activity was
characterized by common plan, design,
or scheme involving females as object of
his nefarious actions. N.J.S.A. 2C:13–
5, 2C:30–2, subd. a; Rules of Evid.,
N.J.S.A. 2A:84A, Rule 55.
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[4] Criminal Law
List or disclosure of defense

witnesses

110 Criminal Law
110XX Trial
110XX(A) Preliminary Proceedings
110k629 List of Witnesses and
Disclosure of Other Matters
110k629(6) List or disclosure of defense
witnesses

(Formerly 110k629)

Although defendant cannot be required
to disclose name of every person who
comes to his attention as potential
witness, defendant must furnish such
information where he knows that
person will definitely be called as
witness. R. 3:13–3.
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[5] Criminal Law
Supplemental or amended lists

110 Criminal Law
110XX Trial
110XX(A) Preliminary Proceedings
110k629 List of Witnesses and
Disclosure of Other Matters
110k629(8) Supplemental or amended
lists

(Formerly 110k629)

Police officer defendant was not
entitled, in prosecution for official
misconduct and criminal coercion
arising out of defendant's strip searches
of female suspects, to call witness,
whose name had not been disclosed
to the State, at the “eleventh
hour” to establish that one of the
State's witnesses harbored bias toward
defendant; early on, trial judge had
warned of sanctions that would follow
if there was any late amendment of
discovery information. R. 3:13–3.
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[6] Sentencing and Punishment
Total sentence deemed not

excessive

350H Sentencing and Punishment
350HIII Sentence on Conviction of
Different Charges
350HIII(D) Disposition
350Hk645 Total sentence deemed not
excessive

(Formerly 110k1208.1(2))

Even if trial judge had correctly
designated misconduct charges as
crimes of the third degree, sentence,
which consisted of consecutive three-
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year terms of imprisonment on
two counts of official misconduct,
concurrent 18–month term on one
count of third-degree criminal coercion,
aggregate fine of $22,500, and
$75 penalty to the violent crimes
compensation board, was not excessive.
N.J.S.A. 2C:13–5, 2C:30–2, subd. a.

Cases that cite this headnote

[7] Criminal Law
Degrees of offenses

Criminal Law
Grade or degree of offense

Criminal Law
Sentence or Punishment

110 Criminal Law
110I Nature and Elements of Crime
110k28 Degrees of offenses
110 Criminal Law
110XXIV Review
110XXIV(U) Determination and
Disposition of Cause
110k1184 Modification or Correction of
Judgment or Sentence
110k1184(3) Grade or degree of offense
110 Criminal Law
110XXIV Review
110XXIV(U) Determination and
Disposition of Cause
110k1184 Modification or Correction of
Judgment or Sentence
110k1184(4) Sentence or Punishment
110k1184(4.1) In general

(Formerly 110k1184(4))

Trial court erred by downgrading
official misconduct convictions for
second-degree offenses to third-degree
offenses; however, error could be
corrected by modification of sentences
on appeal. N.J.S.A. 2C:30–2, subd. a,
2C:43–6, subd. a(2).
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Attorneys and Law Firms

**775  *604  Alfred A. Slocum, Public Defender,
for defendant-appellant and cross-respondent
(Thomas R. Ryan, Designated Counsel, of counsel
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Opinion
The majority opinion of the court was delivered by

*605  SCALERA, J.A.D.

Defendant was a Westampton police officer who
appeals his jury convictions for two counts of
second degree official misconduct contrary to
N.J.S.A. 2C:30–2(a), (counts one and three) and
one count of third degree criminal coercion
contrary to N.J.S.A. 2C:13–5, (count two). He
was sentenced to consecutive three year terms
of imprisonment on counts one and three, a
concurrent 18–month term on count two and was
required to pay an aggregate fine  **776  of $22,500
as well as a $75 penalty to the Violent Crimes
Compensation Board.

Defendant was indicted and tried on the basis of
two incidents one of which occurred on January

1, 1982 1  involving one Jeanette Potter and the
other on February 22, 1982 involving one Jane
A. Petroski. The evidence involving those offenses
indicated the following:

1 The indictment charges January 1, 1983 but
the testimony established that it occurred
in January, 1982. Defendant's brief also
inaccurately reports it as having occurred on
January 1, 1981.

On January 1, 1982 Jeanette Potter, along
with her sister and brother-in-law, visited Roy
Smitherman at the Howard Johnson Motel in
Mount Holly. After driving away, they were
stopped by policemen, including defendant and
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escorted back to the motel. After a search of
the purses of Potter and her sister all were taken
to Westampton police headquarters. There Potter
gave a written statement to defendant. He then
left the room with the statement, returned, locked
the door and advised her that she was being
detained in connection with a drug investigation
of Smitherman. Potter denied being in possession
of any drugs but defendant insisted that he had
to search her for needle marks. He looked at her
arms and advised Potter that because some people
shoot drugs in their stomach he had her remove her
blouse. He then told her to expose the rest of her
stomach which she did so by letting her pants fall.
Defendant told her that if she proved she was not a
drug addict, he would *606  let her entire group go
home. Eventually, defendant did release all of them.

Defendant testified at trial that he recalled arresting
Potter but denied that he attempted to search her
or required her to undress. He said that he went
to Potter's residence subsequent to the incident to
obtain more drug information from her. Defendant
claimed that Potter never accused him of having
strip searched her.

On February 22, 1982, Patrolman Michael
Mahalachek of the nearby Willingboro Township
Police Department issued a ticket to Jane Anne
Petroski at approximately 3:40 a.m. for going
through a red light. She produced her credentials
and because he smelled no odor of alcohol on
her breath Mahalachek released her. Subsequently
Mahalachek learned that Petroski had been driving
while on the revoked list so he issued her another
ticket and went to Westampton Police Station
where he had been informed she was. Since the
parking lot there was deserted, he left the summons
on her car dashboard.

Actually, Petroski had run out of gas near the
Westhampton police station and had coasted into
the parking lot to use the emergency phone to get
help. Burlington County Central Communications
issued a radio message that there was a stranded
female at the station. Defendant and his rookie
partner, Officer Harvey Montijo, as well as several
other officers, heard the dispatch on their way to
the Burlington City Diner for breakfast. Defendant

told Montijo to continue on and that he would
answer the call.

Upon arriving at Westampton police headquarters,
defendant asked Petroski for her driving
credentials. She acknowledged that she had been
drinking so he took her inside to perform balance
tests. After she performed them he told her she had
failed and would have to be searched. He picked
up the phone to call a matron, but Petroski never
actually saw him dial it. He then told her it would
be a long time before someone could perform the
search. Petroski was frightened and asked if *607
defendant could perform the search, not realizing
it would involve undressing. Petroski had not been
informed that she was under arrest. Initially, he
had her remove her socks and boots. Defendant
then told her he wanted to see if she had anything
between her breasts and requested that she take
off her shirt. She did not know what to do, but
gathered up her shirt, not removing it. Defendant
then told her he had to see if she had anything
taped between her legs. He instructed her to drop
both her jeans and panties. She complied out of fear
of him and of losing her driver's license. He then
made her sit in a chair **777  facing him with her
legs spread; then, standup, bend over and spread
her legs again. After she dressed defendant told her
he would not remove her license for driving while
intoxicated but would issue her a ticket for driving
while on the revoked list. However, defendant never
issued such a summons. Thereafter, defendant then
drove Petroski home. As she got out of the car, he
said, “Don't screw me and I won't screw you.”

The defendant's version of the Petroski incident
was that he had seen a vehicle speeding down
Rancocas Road but did not stop it. Subsequently,
that same car broke down and defendant received a
call regarding the disabled vehicle. He went directly
to headquarters and met with the driver, Petroski.
She produced driving credentials but she had blood
on her hands and a rear window was broken;
she indicated that she had been in a fight at the
Washington House and that someone had broken
her window. However, Petroski said that she did
not want to report it because, “all pigs are the
same.”
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Petroski asked the defendant if she could use the
bathroom inside headquarters, so he let her in.
He then called the dispatcher and found out that
Willingboro Police had stopped Petroski earlier but
had let her car go, not knowing that she had been
driving on the revoked list. When Petroski came
out of the bathroom, he asked her if she wanted
to take a breathalyzer test since she looked like she
was drunk. She asked to make a telephone call,
adding that she wanted to call an *608  assistant
prosecutor for whom her mother worked. Instead,
the defendant told Petroski that he would not give
her a ticket but would give her a ride home.

He was in the station with her about 15 minutes
and in the parking lot for an equal amount of time.
Petroski told him that he was a “really nice guy” for
driving her home. He denied touching or searching
her in any way. However, she had invited him to
look into her purse. When he did he saw a small
bag of marijuana which he had her dump in the
parking lot. While this was going on, Montijo had
been at the Burlington Diner eating breakfast with
some other local policemen.

At one point defendant had communicated
with Montijo and requested his assistance. The
defendant eventually decided not to issue a
summons to Petroski because of the various
personal problems she mentioned as well as the
tickets which had previously been issued to her that
evening from the Willingboro Police. Eventually he
decided to take Petroski home at 4:45 a.m. when
Montijo failed to show up.

The incident came to light when Petroski
subsequently called her stepmother, her father and
her sister the same day and told them of the
incident. Later that morning, Petroski's mother
reported it to the Chief of the Westhampton Police
Department, Russell Minuto. As a result, Chief
Minuto telephoned defendant and questioned him
concerning the incident. Defendant denied the
allegations claiming that the girl was drunk or
under the influence of drugs. Defendant insisted
that Montijo was with him at all times and could
verify his account of what had transpired.

After he had been contacted by Chief Minuto,
defendant telephoned Montijo and advised him
of the Chief's call and that he had advised the
Chief that Montijo was present with him at the
station with the girl. Defendant then requested that
Montijo verify his version should the Chief inquire
but Montijo refused.

*609  Defendant testified that subsequently the
Chief told him that the complaint was not being
pursued any further. He denied requesting Montijo
to lie for him. He added that the Chief also told
him that Petroski's mother had called him back later
and said that if her daughter had taken her clothes
off, she had done so willingly. He denied ever telling
the Chief that Montijo had been with him the entire
time that he was with Petroski.

On April 30, 1982, defendant was arrested by
members of the Burlington County Prosecutor's
Office concerning the strip search of Petroski. On
May 20, 1982, defendant was again arrested, this
time as a result of a complaint concerning the strip
search of Potter. On that day, after being **778
advised of his rights, defendant told Captain Neil
Forte of the prosecutor's office, “off the record,
Neal, I hear you're the guy that's trying to stick
it up my a__. What's it going to take to get me
out of this?” Defendant then offered to resign
from the police department or plead guilty to a
disorderly persons offense if Forte would terminate
the investigation. Forte advised defendant that he
could not speak to him with respect to the case
since defendant had not waived his rights, and that
Forte could not get involved in any type of plea
bargaining.

Defendant's version of the post arrest discussions
was that he never indicated a willingness to resign or
plead guilty to a reduced charge. Rather, he said he
was informed that if he resigned the charges would
be dismissed. However, he refused to accept this
offer. Defendant said the prosecutor's office had
specifically advised his attorney that the indictment
would be dismissed if the defendant resigned
from the Westhampton Police Department, agreed
never again to seek employment with any law
enforcement agency and executed releases with
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respect to potential civil liability. The defendant
again refused.

During the trial concerning the two incidents
forming the basis of the charges in the indictment,
the State sought to introduce evidence of three
other similar incidents involving the defendant in
his position as a police officer. Two of those *610
incidents occurred prior to the Petroski and Potter
incidents while one occurred between those two
dates.

A.

In mid August 1979, Brenda McCabe was stopped
by defendant at approximately 2:55 a.m. He asked
for her driver's license and identification without
informing her of the reason for the stop. He noted
that she had produced an invalid insurance card
and told her to follow him to the nearby Howard
Johnson motel. There defendant removed from her
pocket a pack of cigarettes which contained two
marijuana joints.

Defendant then had her sit in his patrol car, told her
she was in a lot of trouble, and asked “what are you
going to do about this.” Defendant, who is black,
said something about getting a “white piece of a__.”
At that point, McCabe realized that defendant was
asking her to engage in sex. McCabe feared that
defendant would charge her with several offenses.
Defendant instructed her to follow him in her car
to police headquarters. Instead, he turned down a
dirt road and she followed thinking she was under
arrest. Defendant then got into her car and had
sexual intercourse with her on the front seat. He
returned the marijuana to her, did not issue any
summonses and released her.

McCabe drove to the home of her estranged
husband and complained to him and a visitor
that she had just been raped by a black officer
in Westhampton whose name tag read, “Stevens.”
However, McCabe declined their advice to report
it to the police because she felt that the complaint
would not be pursued by other officers. She saw
defendant a year later when he again stopped
her and issued her a summons. At that time

she said, “You're the cop that raped me.” He
responded, “You'll never prove that.” McCabe
explained further that she didn't tell the police about
the rape for three years because of the trauma a
trial might cause her. However, a news photograph
*611  of defendant published in connection with

similar incidents prompted her to change her mind.

When defendant testified he denied all of McCabe's
allegations, recollecting only that he had issued
her a summons in October 1980, and that she had
complained to him that a cop from Westhampton
had raped her. He said that he noted her comment
that policemen in Westhampton were “jerks,” on
his copy of the ticket.

B.

In October or November of 1981 Montijo was a
new cop assigned to night patrol with defendant in
order to gain experience. Defendant suggested that
they “go look for some parkers.” Montijo drove
up a dirt road and stopped about 25 yards from
a parked vehicle. As both officers approached it
two female heads appeared from the back seat.
When they got out of **779  the car, the lower
garments of the older female, about 20 years of
age, were around her ankles; the younger girl, about
16, was naked on top. When defendant asked for
identification the older girl began to pull up her
pants, but defendant told her to “leave your pants
down.” Defendant turned over their identification
to Montijo and instructed him to return to the
patrol car and write down the details. While in
the patrol car, Montijo noticed that the younger
girl was dropping her pants. He got “pretty upset”
so he went over to defendant to ask what was
going on. Defendant claimed that he was checking
for weapons and drugs. When Montijo expressed
disbelief defendant told him to return to his task
in the car. After finishing, Montijo returned and
heard the defendant say that he had conducted a
search because the area was a high crime area which
Montijo knew to be untrue. The younger girl was
crying and pleaded with defendant not to arrest
them. Defendant told them he would not do so at
that point, but warned that they should stay out of
the area.
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*612  Afterward, Montijo expressed his
disapproval to defendant. Defendant commented
that this was “some of the fringe benefits of the job.”
Montijo did not report the incident immediately
since he had been on the force only a few months
and did not know whom to trust.

At trial defendant testified concerning this incident.
He denied that he ever attempted to search either
girl or requested that they take off any clothing.
In fact, he told them to get dressed. When
the computer check that night revealed nothing,
defendant told the girls to leave and never return
to the area. He said Montijo never indicated any
discomfort over the incident, nor did he accuse him
of doing anything improper.

C.

During mid-February 1982, Paula Jones spent the
night at the Howard Johnson Motel in Mount
Holly where she was employed. She knew defendant
as a patron. As he was entering the restaurant on
his break at about 2:00 a.m., she was leaving with
two male friends. One stayed with her in the room
while the other went home. Shortly after seeing her
exit the restaurant, defendant left, telling another
patron that he was going “to check it out” and see
where she was going. He returned about 15 minutes
later and said he had observed movement in a motel
room, but could not see anything else. Then, he
indicated, he was going back to the room to get
himself “a piece of a__.”

The next night at about 11:30 p.m. while she was
at work defendant confronted Jones and told her
she was in a lot of trouble because he observed her
drop some marijuana in the restaurant a few nights
earlier and knew that she had stayed over at the
motel.

Defendant told her that he had seen her with
two men through the motel window when he had
investigated a complaint about excessive noise.
When he had returned to headquarters he had
explained that he did not want to arrest her *613
because of her job as an assistant manager. He then

told her that Chief Minuto had instructed him to
call and inform her employer of the type of person
working for them. Minuto denied ever making such
a request. Defendant then told Jones that he had
taken care of it, that she would not be arrested but
that he was in trouble for protecting her. When
Jones insisted that she wanted to speak to Minuto
because the various charges were false, defendant
told her not to worry about it. Defendant then said
that he had seen her through the window and that
she looked better with her clothes off and made
other remarks to her suggesting that he expected
sexual favors from her.

Concerning this incident defendant claimed that
he had been summoned to Howard Johnson's in
response to a request for police help to remove an
employee. He arrived at 11:30 p.m. and was told
by Jones and others that another female employee
was refusing to follow the restaurant's policy of
removing her jewelry. Defendant said he left after
attempting to work out a compromise. He denied
that any of the **780  incidents to which Jones had
testified had occurred.

After conducting an extensive hearing under
Evid.R. 8 concerning the three incidents not
the subject of the criminal charges against the
defendant, the trial judge ruled that they were
admissible as evidence against the defendant.
He determined that the incidents clearly and
convincingly had occurred, that they were
admissible under the exceptions noted in Evid.R.
55 and that, under Evid.R. 4 their probative
value outweighed any consequent prejudice to the
defendant.

On this appeal defendant raises three issues,

Point I: The trial court erred by misapplying the
provisions of Evidence Rule 55 when justifying
the admission of other crime evidence against
the defendant.

Point II: The trial court erred in precluding
the defense from calling a witness on the
defendant's behalf.

Point III: The trial court abused its sentencing
discretion by imposing consecutive three-year
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terms on the third degree offenses in light of
the statutory presumption of probation, as well
as by imposing the maximum possible fines on
each offense.

*614  We granted the State's motion to file a
cross-appeal nunc pro tunc. It asserts that the trial
judge erred in his post-conviction determination
that defendant's two convictions for second
degree official misconduct should be entered as
third degree offenses and for imposing sentences
appropriate to such lesser offenses.

I.

Defendant urges that the trial judge erroneously
admitted evidence of the other incidents which were
not a basis for the criminal charges. According to
defendant's argument, the jury was thus permitted
to infer therefrom that he was of poor character and
generally had a predisposition to commit crimes or
offenses.

Evid.R. 55 provides:

... Subject to Rule 47, evidence
that a person committed
a crime or civil wrong
on a specified occasion, is
inadmissible to prove his
disposition to commit crime
or civil wrong as the basis
for an inference that he
committed a crime or civil
wrong on another specified
occasion but, subject to Rule
48, such evidence is admissible
to prove some other fact in
issue including motive, intent,
plan, knowledge, identity,
or absence of mistake or
accident.

This rule prohibits the admissibility of other crimes
simply to show that the defendant had a propensity
to act in a certain way. State v. Kociolek, 23 N.J.
400, 419, 129 A.2d 417 (1957). However, the rule
expressly does allow the admission of such evidence

to prove other facts in issue such as motive, intent,
plan, state of mind, identity or absence of mistake
or accident. Evid.R. 55.; State v. Garfole, 76 N.J.
445, 450, 388 A.2d 587 (1978), appeal after remand,
80 N.J. 350, 403 A.2d 888 (1979). If the admission
of such evidence is in dispute, the judge must hold
an Evid.R. 8 hearing at which the offering party
must prove the occurrence of the other crime by
clear and convincing evidence. State v. Wilson, 158
N.J.Super. 1, 10, 385 A.2d 304 (App.Div.1978),
certif. den. 79 N.J. 473, 401 A.2d 229 (1978).

It is axiomatic that the intent of Evid.R. 55 is
exclusionary. State v. Garfole, supra, 76 N.J. at 450,
388 A.2d 587. It is primarily designed to protect
defendants from the potential prejudice inherent
*615  in such evidence. State v. Peltack, 172

N.J.Super. 287, 292, 411 A.2d 1156 (App.Div.1980),
certif. den. 84 N.J. 474, 475, 420 A.2d 1298
(1980). This prejudicial effect springs from a jury's
natural tendency to find a person guilty of a crime
when presented with evidence that the accused has
committed a similar crime. Ibid.

Generally speaking, “other crimes evidence” can
only be admitted to prove a real issue in the case.
Evid.R. 55; State v. Peltack, supra, 172 N.J.Super.
at 293, 411 A.2d 1156; State v. Niemeyer, 195
N.J.Super. 559, 564, 480 A.2d 963 (Law Div.1984);
Accord, State v. Atkins, 78 N.J. 454, 462, 396
A.2d 1122 (1979). The issue should **781  relate
to an element of the offense projected or raised
by the defendant before or during trial or by the
evidence. State v. Peltack, supra, 172 N.J.Super. at
293, 411 A.2d 1156. It has also been observed that
the enumerated exceptions listed in the rule are only
illustrative. State v. Hummel, 132 N.J.Super. 412,
425, 334 A.2d 52 (App.Div.1975), certif. den. 67
N.J. 102, 335 A.2d 54 (1975); State v. Kociolek, 23
N.J. at 418–419, 129 A.2d 417.

After listening to all of the testimony adduced at the
Rule 8 hearing the trial judge heard extensive oral
argument concerning its admissibility. He relied
principally upon the language of this court in
State v. Hummel, supra, and concluded that such
incidents had occurred by clear and convincing
proof and were admissible to show the defendant's
“state of mind and attitude as to sexual behavior
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with the females” as a police officer on duty, the
probative value of which outweighed any prejudice
to the defendant.

At the conclusion of the entire case the trial judge
further specifically instructed the jury concerning
the limited purposes for which it could consider
such evidence.

Now, what about the other
three incidents which we
permitted you to hear
about? ... I permitted this,
not to show—and it doesn't
show that the defendant is a
bad person—not to show that
he was generally disposed to
commit these crimes against
Potter and Petroski. On the
other hand—and you may not
deduce from hearing about
these other three incidents
that he's a bad person or that
he generally was disposed to
commit these two offenses.
But it's made known to you
to show his intent toward
Potter and Petroski, or his
plan regarding young women
coming under his control
while he was carrying out
his official duty, period. Or,
in other words, to show his
attitude toward or *616  his
relationship to these young
women, or, finally to—to
show his state of mind toward
young women coming under
his control with respect to his
own sexual desires. [Emphasis
added].

Defendant took exception to this portion of the
charge because he perceived it as an enlargement
of the purposes for which such evidence was
admitted and as introducing issues not framed by
the evidence. Our primary inquiry is directed to
whether the evidence in question rationally and
logically tended to bear on a real issue in this case as

suggested by the exceptions enumerated in Evid.R.
55.

On appeal, defendant argues that the three prior
incidents are so dissimilar as to be irrelevant to
establishing intent and that evidence of defendant's
state of mind is inadmissible since it is not a disputed
issue in light of defendant's denial of the incident.
Further, defendant argues that where a defendant
denies committing the charge, the issue for the jury
is credibility, not state of mind or intent. See State
v. Ascolese, 59 N.J.Super. 393, 398, 157 A.2d 858
(App.Div.1960). We do not fully agree with such an
analysis.

State v. Hummel, supra, involved a foster father
convicted of contributing to the delinquency of two
minor girls, carnally abusing them and impairing
their morals which defendant denied. This court
affirmed the admission of testimony from a
different ward of defendant's to the effect that
he had also sexually abused her, as relevant to
show his state of mind toward the other two
victims. 132 N.J.Super. at 425–26, 334 A.2d 52.
We specifically found that the relevance of this
testimony outweighed the risk of prejudice to the
defendant. Moreover, because other substantial
evidence of guilt existed, the prior bad act testimony
was admitted despite the trial court's failure to give
a limiting instruction to the jury that the testimony
was admitted only for the purpose of showing state
of mind. Conversely, in the instant matter, the trial
judge did give a proper limiting charge. Evid.R. 6.

Prior instances of child abuse unconnected with
the cause of an infant's death are admissible under
Evid.R. 55 to show *617  intent or absence of
mistake or accident. State v. Wright, 66 N.J.
466, 332 A.2d 606 (1975), rev'g on dissent, 132
N.J.Super. 130, 147, 332 A.2d 614 (App.Div.1974).
Similarly, in  **782  State v. Kent, 173 N.J.Super.
215, 418 A.2d 1322 (App.Div.1980), we overturned
a trial court ruling which severed three counts of
unauthorized placement of a child for adoption
for separate trials. We noted that “a common
thread binds [these offenses] together, evidencing
such a course of conduct on the part of defendant
as to make evidence of the commission of one
unauthorized placement relevant as to either or
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both of the others in order to establish motive,
intent or common scheme or plan.” Id. at 220, 418
A.2d 1322. It follows that the fact that defendant
was not charged with crimes emanating from the
other three incidents does not, in and of itself,
bar evidence thereof. Such evidence is admissible
if relevant to a genuinely contested issue at trial.
State v. Attanasio, 92 N.J.Super. 267, 223 A.2d 42
(App.Div.1966), certif. den. 48 N.J. 354, 225 A.2d
365 (1966); State v. Kozarski, 143 N.J.Super. 12, 362
A.2d 598 (App.Div.1976), certif. den. 71 N.J. 532,
366 A.2d 687 (1976).

[1]  Broadly speaking then, evidence of another
crime is proper where it is demonstrated to be
relevant to the issue of defendant's guilt of the crime
charged. State v. Campisi, 47 N.J.Super. 455, 459–
460, 136 A.2d 292 (App.Div.1957), certif. den. 26
N.J. 304, 139 A.2d 589 (1958); 1 Wharton's Criminal
Evidence (13th Ed.), § 241 at 536. The author in the
latter treatise has noted that this approach permits
evidence of other crimes to show a variety of factors
such as intent and motive. Id., § 245 at 554, §
247 at 561. Evidence of plan, design or scheme
becomes admissible when it tends to establish “a
common plan, design, or scheme embracing a series
of crimes ... so ... that proof of one tends to prove
the other.” Id., § 248 at 565.

[2]  In the case at hand, the proofs offered were
clearly relevant to support the State's theory that
defendant had engaged in a continuous or repeated
course of conduct in which he had used his position
as a police officer to intimidate hapless females
if they did not submit to degrading sexual acts
to *618  satisfy or gratiate his prurient interests.
The proofs surrounding these other incidents show
clearly that on each of these occasions the defendant
had acted in accordance with the same common
plan, design or scheme to commit such criminal
acts. He did so whenever he encountered a female
arrestee under circumstances that would allow him
to engage in this type of sordid behavior undetected.
Such evidence also tended to establish his state of
mind that he possessed the authority to lodge false
criminal prosecutions thus enabling him to threaten
his victims if they refused his advances.

In our view such evidence presented a classic
example of the types of admissible evidence
contemplated by the suggested exceptions in
Evid.R. 55. It logically and persuasively tended
to show that defendant had repeatedly committed
such misconduct while acting under color of his
office and had knowingly and intentionally done so
on occasions other than the instances involved in
the crimes charged. In other words, the criminal acts
all emanated from the opportunity afforded to him
by virtue of his position as a police officer. Thus,
the evidence was relevant precisely because it did
tend to show his guilt of the two similar offenses for
which he was being tried.  State v. Campisi, supra,
47 N.J.Super. at 459–460, 136 A.2d 292.

[3]  Moreover, the trial judge correctly charged
the jury to limit its consideration of such proof
as tending to show defendant's intent to commit a
crime as opposed to his having executed a lawful
police function as he had claimed and that such
activity was characterized by a common plan,
design or scheme involving females as the object of
his nefarious actions. Finally, the proof also tended
to show that he had committed these acts knowingly
on other occasions and therefore did so on the dates
charged in the indictment establishing his state of
mind toward such victims when the opportunity did
arise.

Our dissenting colleague takes issue with our
conclusion through his analysis of the cases which
have previously dealt with those same Evid.R. 55
labels and concludes that the *619  evidence of
the other incidents here merely served to prove
defendant's **783  predisposition to commit other
“wrongful acts” similar to the crime with which
he is charged. However, that analysis fails to take
into account the origin of this evidence rule and its
specific provisions.

We are not opting for a rule which would permit
the State to “routinely present evidence that a
defendant committed crimes or bad acts on earlier
occasions that were similar to the crime with which
he is charged.” However, we do subscribe to the well
established principle, as codified by the exception
noted in Evid.R. 55, that such evidence is admissible
if it logically and rationally tends to be relevant
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to a fact in the case which the State must prove
in circumstances where the probative value of
such evidence will not create undue prejudice or
confusion or involve an undue consumption of
time. Evid.R. 4; State v. Campisi, supra. To follow
the dissent's reasoning to its logical conclusion,
the exceptions provision of the rule would be
effectively emasculated in almost all cases because
the argument that such evidence will also tend
to show the defendant's general predisposition to
commit crimes in general is always applicable. This
reasoning was considered and rejected as evidenced
by the exception having been engrafted into the
rule.

Here the State was obligated to prove that
defendant had committed the misconduct and
coercion intentionally and that he had not
done so based on some mistaken impression
or happenstance. The other crimes evidence was
relevant as supporting proof of such elements of the
offenses.

In sum, the evidence properly was admitted under
the exceptions suggested by the language of Evid.R.
55.

II.

On cross-examination, Montijo, denied having
been fired by defendant prior to the time when
he had become employed as a policeman. The
defense sought to call one Leonard Goldman at
the “eleventh hour” to testify that defendant had
indeed fired Montijo and to show that the witness
harbored a bias toward *620  the defendant. The
State objected on several grounds including the fact
that because defendant had not supplied Goldman's
name as a witness as required by the rules governing
discovery. The trial judge specifically related several
reasons why the witness should not testify and
upheld the State's objection.

[4]  R. 3:13–3 governs the respective rights of the
parties here. It imposes a continuing duty on the
part of each to disclose the names and addresses
of potential witnesses. While we have recognized
that a defendant cannot be required to disclose the

name of every person who comes to his attention
as a potential witness, the defendant is bound
to furnish such information where he knows that
the person will definitely be called as a witness.
Matter of Lependorf, 212 N.J.Super. 284, 514 A.2d
1335 (App.Div.1986). The sanctions for such failure
normally lie within the trial judge's discretion. State
v. Burnett, 198 N.J.Super. 53, 60, 486 A.2d 846
(App.Div.1984), certif. den. 101 N.J. 269, 501 A.2d
936 (1985).

[5]  Our review of this record satisfies us that,
early on, the trial judge had warned of the
sanctions that would follow if there was any late
amendment of such discovery information. In light
of the defendant's attempt to call this witness on
a collateral issue just before the testimony had
been completed, coupled with the normally wide
discretion accorded to trial judges in such cases and
the detailed reasons cited by him for precluding
such testimony, it is apparent that no error was
committed. Cf. State v. Burnett, supra. In any
event we do not find that the exclusion of the
proffered evidence was “capable of producing an
unjust result” in this case. R. 2:10–2.

III.

Turning our attention to the sentencing issues
raised by defendant on his appeal and by the State
in its cross-appeal, we need not tarry long.

[6]  Defendant complains of both the excessiveness
of the sentences relating to the misconduct
convictions because of the imposition of
consecutive custodial terms and **784  the total
amount of the fines levied. The State argues that
the trial judge erred *621  in sentencing defendant
for third degree offenses instead of second degree
offenses with respect to the misconduct convictions.

We have carefully examined defendant's
contentions in light of the guidelines indicated in
State v. Roth, 95 N.J. 334, 471 A.2d 370 (1984) and
State v. Hodge, 95 N.J. 369, 471 A.2d 389 (1984) and
conclude that even if the trial judge had correctly
designated the misconduct charges as crimes of the
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third degree, there is no reason for us to disturb the

sentences imposed. 2

2 We are advised by the State that defendant was
actually committed to State prison following
imposition of sentence on September 13, 1984
and has since been released on parole as of
September 16, 1986.

[7]  With respect to the State's assertion that the
trial judge erred in downgrading the misconduct
convictions from second degree offenses to third
degree offenses thus implicating the statutory
presumption of incarceration, we agree. See State
v. Phelps, 187 N.J.Super. 364, 373, 454 A.2d 908
(App.Div.1983), aff'd 96 N.J. 500, 476 A.2d 1199
(1984). However, we note that the State did not
specifically object to this downgrading at the time of
sentencing. Indeed, the trial judge observed that it
took “no serious position” on that issue. Moreover,
the State did not call the trial judge's attention to
our holding in State v. Phelps, supra, at that time.

In any event, in light of the fact that defendant
has already served the custodial portion of his
sentence and is presently on parole we see
no reason to attempt to work any effective
change in the prior sentences and to require
defendant to be resentenced by the trial judge.
Cf. State v. Heisler, 192 N.J.Super. 586, 592, 471
A.2d 805 (App.Div.1984). Instead we invoke our
authority to modify the sentences at this level
to correct the judgments to indicate two second
degree convictions for misconduct. With respect to
those convictions as corrected we hereby impose
concurrent six year custodial sentences on each
count (one and three) together with a $22,500 fine
and a $25 Violent Crimes Compensation Board
penalty on each of those two counts. With this,
the illegality of the trial judge's downgrading *622
is corrected and a sentence in compliance with
N.J.S.A. 2C:43–6(a)(2) is imposed while preserving
defendant's present parole status. However, we do
direct that the trial court correct the judgment of
conviction to reflect our resentencing for second
degree offenses on the misconduct charges instead
of third degree crimes under counts one and three.
R. 2:10–3. The sentence previously imposed on
count two is affirmed.

In all other respects we affirm the defendant's
convictions.

BRODY, J.A.D., dissenting.
In my view there must be a new trial because
defendant was convicted on the basis of evidence
of his wrongful conduct that was erroneously
admitted by the trial judge, contrary to Evid.R. 55,
to prove his predisposition to commit the crimes
with which he was charged. Relying upon this
court's holding in State v. Hummel, 132 N.J.Super.
412, 334 A.2d 52 (App.Div.1975), certif. den. 67
N.J. 102, 335 A.2d 54 (1975), the trial judge ruled
that evidence of three wrongful acts was admissible
to show defendant's “state of mind and attitude as
to sexual behavior with the females.” That ruling,
made at the outset of the trial, shifted the focus
of the trial from whether defendant committed the
crimes charged to whether he committed those three
wrongful acts.

The entire first day of trial was devoted to
testimony related to defendant's alleged “peeping
Tom” offense against Paula Jones, the State's first
witness. The entire second day of trial was devoted
to testimony related to defendant's alleged rape,
almost three years before the crimes alleged in the
indictment, of Brenda McCabe, the State's first
witness that day. The first third of the third day's
testimony related to the McCabe incident; the rest
to the Potter crimes charged in the indictment. The
fourth day's testimony was devoted to the Petroski
crimes charged in the indictment. Most of the fifth
day's testimony, the last **785  day of the State's
case in chief, was devoted to the “lovers' lane”
incident.

The defense, which included defendant's testimony,
was devoted mainly to denying the three offenses
for which defendant *623  had not been indicted
and attacking the motives of those who testified
against him regarding those offenses. By far the
greatest portion of the legal argument during trial
was devoted to the admissibility of this disputed
evidence and the propriety of defendant's efforts to
discredit it.
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The facts in Hummel differ significantly from the
facts here. The defendant there was indicted for
committing sexual offenses against two of three
young sisters in his foster care. The issue was
whether Rule 55 barred evidence that during the
same period that the defendant allegedly committed
the offenses charged in the indictment he also
committed similar offenses against the third sister.
In ruling that the evidence was admissible the court
said:

The testimony of C, a foster
home ward in defendant's
home during the same period
that D and R were there,
was admissible to show
defendant's state of mind and
attitude as to sexual behavior
with his wards. The criminal
acts testified to by C were so
related to the crimes charged
against defendant as to time,
place and circumstance as to
evidence a continuous state
of mind with respect to the
acts for which he was being
tried. See State v. Sinnott, 24
N.J. 408, 413–414 [132 A.2d
298] (1957). The fact that C
was not mentioned as a victim
in any indictment against
defendant for the acts testified
to is of no moment. [State
v. Hummel, 132 N.J.Super. at
425, 334 A.2d 52.]

It cannot be said that the three wrongful acts
testified to here “were so related to the crimes
charged against defendant as to time, place and
circumstance as to evidence a continuous state of
mind with respect to the acts for which he was being
tried.”

Moreover, the Hummel court relied on State v.
Sinnott, which was decided before the adoption
of Rule 55. Its holding is therefore questionable
even on its own terms. Sinnott was indicted for an
act of sodomy against a young boy. Another boy
testified that “immediately prior to the commission
of the offense” charged in the indictment, Sinnott

committed a similar act upon him. The court held
that Sinnott's acts were “part of the res gestae ” and
therefore admissible. The court continued:

[W]here the commission of a
former crime evinces a state of
mind that is carried forward
and is shown to exist at the
time of the commission of
the crime charged, and the
former crime is so related
to the crime charged as to
time, place and circumstances
that the state of mind may
be said to be continuous,
evidence of the former crime
is admissible. [State v. Sinnott,
24 N.J. 408, 413–414, 132
A.2d 298 (1957).]

*624  The Rules of Evidence, adopted in 1967,
discarded the imprecise concept of “res gestae ” as a
test for the admissibility of evidence. In comments
to Rule 55 the Review Commission states, “It is
debatable whether another crime's merely being
part of the res gestae should qualify it for admission
to evidence.” Evid.R. 55, comment 10 (Anno.1987).
The Review Commission specifically comments
that there is no reason for excepting evidence of
certain sex offenses from the exclusionary principle
of Rule 55:

Another area where other
crime evidence has readily
been admitted [in pre–1967
cases] is in certain types
of sexual offense cases.
[Citations omitted.] It is not
clear whether this exception
to the exclusionary principle
of Rule 55 is still viable.
What particular relevance is
there of other crimes in a
sexual offense case that is
not present in other cases?
If all the evidence shows
is a predisposition toward
engaging in certain forms
of sexual endeavor, should
not the evidence be excluded
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under Rule 55? [Evid.R. 55,
comment 10 (Anno.1987).]

The trial judge included in his main charge to
the jury a limiting instruction with respect to
the disputed evidence. His effort to explain the
proper and improper uses of such evidence was
understandably halting and contradictory:

**786  All right, those are the charges. Now,
what about the other three incidents which we
permitted you to hear about? The McCabe
incident. The Jones incident. The girl that worked
at Howard Johnson. The incident of the two
girls out in the lover's lane. All right. I permitted
this, not to show—and it doesn't show that the
defendant is a bad person—not to show that he
was generally disposed to commit these crimes
against Potter and Petroski. On the other hand
—and you may not deduce from hearing about
these other three incidents that he's a bad person
or that he generally was disposed to commit these
two offenses. But it's made known to you to
show his intent toward Potter and Petroski, or
his plan regarding young women coming under
his control while he was carrying out his official
duty, period. Or, in other words, to show his
attitude toward or his relationship to these young
women, or, finally to—to show his state of mind
toward young women coming under his control
with respect to his own sexual desires.

These other three incidents are shown to you
simply for you to consider in your mind whether
they show with respect to Potter and Petroski his
intent or plan, his attitude or relationship toward
these young women coming under his control.

It is hard to imagine how the jury could have
reconciled contradictory instructions that they were
not to consider the *625  other incidents as
evidence that defendant was “generally disposed”
to commit strip searches of women in his control,
but could consider them as evidence that he had an
“attitude,” “intent,” “plan” or “state of mind” to
commit strip searches of women in his control.

The majority endorses the trial judge's effort to
justify admission of the evidence by mislabeling it
as acknowledged exceptions to Rule 55.

Initially the majority mislabels the evidence as proof
of “the same common plan, design or scheme to
commit” the crimes charged. The “plan” exception
to the rule requires that the “other crimes” have
been “committed for the accomplishment of a single
purpose, and that purpose is manifestly the sole
cause of the commission of the crime alleged....”
State v. Zicarelli, 122 N.J.Super. 225, 241, 300
A.2d 154 (App.Div.1973), certif. den. 63 N.J. 252,
306 A.2d 455 (1973), cert. den. 414 U.S. 875,
94 S.Ct. 71, 38 L.Ed.2d 120 (1973). The “other
crimes” in that case were paying bribes to public
officials for the “single purpose” of protecting the
gambling enterprise that the defendant was charged
with operating. However, where the “other crimes”
were receiving bribes unrelated to an overall single
purpose, we held that such evidence was not
admissible to prove receipt of the bribe charged in
the indictment. State v. Peltack, 172 N.J.Super. 287,
411 A.2d 1156 (App.Div.1980), certif. den. 84 N.J.
474, 475, 420 A.2d 1298 (1980). The present case
is indistinguishable. As the majority interprets the
Rule, the State could routinely present evidence that
a defendant committed crimes or bad acts on earlier
occasions that were similar to the crime with which
he is charged.

The majority also mislabels the evidence as proof
of defendant's “intent” to strip search women in his
control for an unlawful purpose. Defendant denied
the strip searches, he did not claim that they were
for a lawful purpose. Evidence may not be admitted
under an exception in Rule 55 to rebut a defense
that is not in issue. Peltack, 172 N.J.Super. at 292–
293, 411 A.2d 1156.  See State v. Atkins, 78 N.J. 454,
462, 396 A.2d 1122 (1979).

*626  Finally the majority would permit the
evidence “to establish [defendant's] state of mind
that he possessed the authority to lodge false
criminal prosecutions thus enabling him to threaten
his victims if they refused his advances.” This effort
to place the evidence within an exception to the Rule
is merely a relabeling of the previous ones. In a
related case we held inadmissible under Evid.R. 22

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973100250&pubNum=590&originatingDoc=I898b684534b511d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_590_241&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_590_241
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973100250&pubNum=590&originatingDoc=I898b684534b511d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_590_241&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_590_241
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973212434&pubNum=583&originatingDoc=I898b684534b511d986b0aa9c82c164c0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973212434&pubNum=583&originatingDoc=I898b684534b511d986b0aa9c82c164c0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973204082&pubNum=708&originatingDoc=I898b684534b511d986b0aa9c82c164c0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973204082&pubNum=708&originatingDoc=I898b684534b511d986b0aa9c82c164c0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980301756&pubNum=590&originatingDoc=I898b684534b511d986b0aa9c82c164c0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980301756&pubNum=590&originatingDoc=I898b684534b511d986b0aa9c82c164c0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980222904&pubNum=583&originatingDoc=I898b684534b511d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_583_475&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_475
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980222904&pubNum=583&originatingDoc=I898b684534b511d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_583_475&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_475
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980301756&pubNum=590&originatingDoc=I898b684534b511d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_590_292&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_590_292
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980301756&pubNum=590&originatingDoc=I898b684534b511d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_590_292&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_590_292
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979100172&pubNum=583&originatingDoc=I898b684534b511d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_583_462&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_462
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979100172&pubNum=583&originatingDoc=I898b684534b511d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_583_462&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_462


State v. Stevens, 222 N.J.Super. 602 (1988)

537 A.2d 774

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 15

and Evid.R. 47 (barring use of character evidence
to impeach credibility) evidence of prior wrongful
conduct that was offered to impeach the credibility
of a police officer who was the **787  State's
main witness in a criminal prosecution. State v.
Mondrosch, 108 N.J.Super. 1, 4–5, 259 A.2d 725
(App.Div.1969), certif. den. 55 N.J. 600, 264 A.2d
71 (1970). The evidence would have shown that
the officer “had previously falsely accused certain
persons of committing criminal acts.” Id. at 4, 259
A.2d 725.

I sympathize with my colleagues' efforts to read
into Rule 55 an exception that would admit
relevant and probative evidence of a particularized
predisposition to commit the offense charged. In my
opinion, however, that objective requires either an
amendment to the rule or a pronouncement by the
Supreme Court.

I would reverse the conviction and order a new trial.

All Citations

222 N.J.Super. 602, 537 A.2d 774

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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Treatment Title Date Type Depth Headnote(s)

Cited by 9.  State v. Ortiz 
601 A.2d 735, 737+ , N.J.Super.A.D.

Defendant was convicted of drug distribution
offenses by the Superior Court, Law Division,
Atlantic County, and he appealed.   The Superior
Court, Appellate Division, Michels,...

Jan. 17, 1992 Case 2
3

A.2d

Distinguished
by

10.  D'Amico v. Balicki
2012 WL 3925881, *12 , D.N.J.

Before the Court is Petitioner Thomas D'Amico's
(“Petitioner” or “D'Amico”) Petition for Writ of
Habeas Corpus pursuant to 28 U.S.C. § 2254
(“Petition”) challenging his convictions...

Sep. 06, 2012 Case —

Mentioned by
 11.  State v. Parker

592 A.2d 228, 235 , N.J.

Teacher was convicted in the Superior Court, Law
Division, of official misconduct, and she appealed. 
  The Superior Court, Appellate Division, affirmed
with one member of the panel...

July 17, 1991 Case 2

A.2d

Mentioned by 12.  State v. Davis
2012 WL 2009258, *13 , N.J.Super.A.D.

These back-to-back appeals stem from the joint trial
of defendants Darryl Davis and Quantis L. Goode,
where they were convicted of, among other things,
the January 7, 2007 murders...

June 06, 2012 Case —

Mentioned by 13.  State v. DeCree
778 A.2d 1119, 1124 , N.J.Super.A.D.

GOVERNMENT - Public Officials. School security
guard's participation in kickback scheme was not
official misconduct.

Aug. 02, 2001 Case —

Mentioned by
 14.  State v. Hinds

650 A.2d 350, 356 , N.J.Super.A.D.

Official Misconduct. Defendant should not have
been convicted of official misconduct as accomplice
or conspirator based on wrongful conduct of police
officer in his private...

Dec. 02, 1994 Case 3
5

A.2d

Mentioned by 15.  State v. Slattery
571 A.2d 1314, 1322 , N.J.Super.A.D.

Defendant was convicted in the Superior Court, Law
Division, Ocean County, of sexual assault, and he
appealed.   The Superior Court, Appellate Division,
Baime, J.A.D., held that:...

Mar. 15, 1990 Case 2

A.2d

— 16.  19 N.J. Prac. Series s 1:123, Scope of
appellate review-Sentence in a criminal action
N.J. Prac. Series

If a judgment of conviction is reversed for error in,
or for excessiveness or leniency of, the sentence,
the appellate court may impose such sentence as
should have been imposed or...

2017 Other
Secondary
Source

— 7

A.2d
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Treatment Title Date Type Depth Headnote(s)

— 17.  1A N.J. Prac. Series R 3:13-3, 3:13-3.
Discovery and Inspection
N.J. Prac. Series

This rule as originally adopted was identical to
the source rule. This rule was virtually rewritten
by the amendment of June 29, 1973. While many
provisions of the former rule...

2017 Other
Secondary
Source

— 5

A.2d

— 18.  2B N.J. Prac. Series N.J.R.E. 404, Character
Evidence Not Admissible to Prove Conduct;
Exceptions; Other Crimes; Evidence
N.J. Prac. Series

Rule 404 generally follows Fed.R.Evid. 404
and replaces N.J.Evid.R. 46, 48, and 55. It also
incorporates a portion of N.J.Evid.R. 47. Paragraph
(a) of Rule 404 is almost identical...

2017 Other
Secondary
Source

— 2
3

A.2d

— 19.  31 N.J. Prac. Series s 13:39, Consequences
of failure of defense to provide discovery
N.J. Prac. Series

Although it is said that the trial judge has the
discretion to exclude evidence proffered by the
defendant because of the failure of the defense to
provide timely discovery of that...

2016 Other
Secondary
Source

— 5

A.2d

— 20.  4C N.J. Prac. Series s 105:41, Scope of
review
N.J. Prac. Series

This section consists of a short review of the
applicable rules. See the following section for a
complete discussion of this topic. In both civil and
criminal actions, the issue of...

2017 Other
Secondary
Source

— 7

A.2d

— 21.  THE PUBLIC OFFICIAL ROLE OF THE
NOTARY
31 J. Marshall L. Rev. 651 , 702

[T]he court will take judicial notice of the seals of
notaries public, for they are officers recognized by
the commercial law of the world. - United States
Supreme Court, 1883. The...

1998 Law Review — 6

A.2d

— 22.  NEW JERSEY'S OTHER-CRIMES
RULES AND THE EVIDENCE COMMITTEE'S
ABROGATION OF ALMOST TWO HUNDRED
YEARS OF JUDICIAL PRECEDENT
24 Seton Hall L. Rev. 394 , 446+

The introduction of extrinsic evidence of a
defendant's other crimes, wrongs and acts is one of
the most important and controversial means of proof
in the resolution of criminal...

1993 Law Review — 2
3
6

A.2d
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