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Synopsis

SYNOPSIS

Defendant was convicted in the Superior Court,
Law Division, Camden County, of two counts
of murder and of several offenses based upon
events that occurred two days prior to murder.
Defendant was sentenced to death for murder of
one victim and sentenced to life imprisonment
with 30 years parole ineligibility for murder of
second victim, and defendant appealed to the
Supreme Court directly as of right. The Supreme
Court, Stein, J., held that: (1) trial court did not
abuse its discretion in denying defendant's motion
to sever murder charges from other charges; (2)
trial court's failure to instruct jury that jury was
required to determine whether defendant purposely
or knowingly caused death of victims, or whether
defendant purposely or knowingly caused serious
bodily injury that resulted in death, which could
not support death penalty, was not reversible
error; and (3) erroneous instruction on weighing
of aggravating and mitigating factors required
reversal of death sentence.

Conviction affirmed, life sentence affirmed, and
death sentence reversed and matter remanded for
sentencing.

Handler, J., dissented and filed opinion.

West Headnotes (20)

[1] Sentencing and Punishment
Sympathy and Mercy

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(C) Factors Affecting
Imposition in General
350Hk1646 Sympathy and Mercy

(Formerly 110k1208.1(5))

Jury's authority under Capital
Punishment Act to consider, in
pronouncing sentence, feelings of
mercy and sympathy inspired only
by mitigating factors established by
evidence does not violate defendant's
constitutional rights. N.J.S.A. 2C:11–3.

Cases that cite this headnote

[2] Indictment and Information
Distinct Offenses in General

210 Indictment and Information
210VI Joinder
210k126 Joinder of Counts; 
 Multiplicity
210k130 Distinct Offenses in General

Connection between events two days
before homicide and events on date
of homicide was sufficient to authorize
joinder of counts in single indictment,
where events on earlier date included
threat by defendant to “get” one victim
for keeping second victim out late, and
other threats directed at second victim.
R. 3:7–6.
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[3] Criminal Law
Grounds

110 Criminal Law
110XX Trial
110XX(A) Preliminary Proceedings
110k620 Joint or Separate Trial of
Separate Charges
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110k620(3) Severance, Relief from
Joinder, and Separate Trial in General
110k620(5) Grounds

Even when joinder of offenses is
permissible, severance is authorized in
trial court's discretion if joinder is likely
to result in prejudice to defendant. R.
3:7–6; R. 3:15–2(b).

10 Cases that cite this headnote

[4] Criminal Law
Discretion of Court

110 Criminal Law
110XX Trial
110XX(A) Preliminary Proceedings
110k620 Joint or Separate Trial of
Separate Charges
110k620(3) Severance, Relief from
Joinder, and Separate Trial in General
110k620(4) Discretion of Court

Trial court must be accorded ample
discretion in determining whether to
grant relief from joinder of offenses
because of potential for prejudice.

10 Cases that cite this headnote

[5] Criminal Law
Proceedings;  Waiver

110 Criminal Law
110XX Trial
110XX(A) Preliminary Proceedings
110k620 Joint or Separate Trial of
Separate Charges
110k620(3) Severance, Relief from
Joinder, and Separate Trial in General
110k620(7) Proceedings;  Waiver

Critical inquiry in determining whether
counts should be severed due to
potential for prejudice is whether,
assuming charges were tried separately,
evidence of offense sought to be
severed would be admissible in trial of
remaining charges. R. 3:7–6; R. 3:15–
2(b); Rules of Evid., N.J.S.A. 2A:84A,
Rule 55.

66 Cases that cite this headnote

[6] Criminal Law
Particular Cases

110 Criminal Law
110XX Trial
110XX(A) Preliminary Proceedings
110k620 Joint or Separate Trial of
Separate Charges
110k620(3) Severance, Relief from
Joinder, and Separate Trial in General
110k620(6) Particular Cases

Failure to sever counts arising out
of events occurring two days before
homicide from homicide counts was
not abuse of discretion, despite
contention of defendant that he
suffered substantial prejudice from
joinder, where evidence concerning
critical events on former day would
have been admissible in trial on murder
charges as proof of defendant's state of
mind and motive. R. 3:7–6; R. 3:15–
2(b); Rules of Evid., N.J.S.A. 2A:84A,
Rule 55.

14 Cases that cite this headnote

[7] Homicide
Manslaughter

203 Homicide
203XII Instructions
203XII(C) Necessity of Instruction on
Other Grade, Degree, or Classification
of Offense
203k1457 Manslaughter

(Formerly 203k309(6))

Not every claim of imperfect
self-defense leads to aggravated
manslaughter charge; rather, predicate
for such instruction, when it is based
on imperfect self-defense, is that the
evidence either negates mental state
required for murder, or demonstrates
acts of provocation on part of victim to
extent sufficient to afford jury rational
basis for convicting defendant of some
form of manslaughter. N.J.S.A. 2C:11–
4, subds. a, b, b(2).
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[8] Homicide
Manslaughter

203 Homicide
203XII Instructions
203XII(C) Necessity of Instruction on
Other Grade, Degree, or Classification
of Offense
203k1457 Manslaughter

(Formerly 203k309(6))

Although defendant's testimony
relating to victim's threat to get gun
was relevant to crime of passion/
provocation manslaughter, on which
jury was charged, defendant's version
of events that victim made move to
one of bedrooms to get gun, and that
it was at that time that defendant
pulled knife and assaulted victim with
knife, did not present facts sufficient
to warrant charge on aggravated or
reckless manslaughter. N.J.S.A. 2C:2–
2, subd. b(3), 2C:11–3, subd. a(1, 2),
2C:11–4, subds. a, b, b(1, 2).

1 Cases that cite this headnote

[9] Criminal Law
Necessity of Requests

110 Criminal Law
110XXIV Review
110XXIV(E) Presentation and
Reservation in Lower Court of Grounds
of Review
110XXIV(E)1 In General
110k1038 Instructions
110k1038.3 Necessity of Requests

(Formerly 110k1038.2)

Trial court did not commit plain error
by failing to instruct jury, sua sponte,
on diminished capacity and aggravated
manslaughter on hypothesis that
defendant's mental condition was cause
of loss of cognitive ability, where
defendant's psychologist did not testify
that defendant's state of mind when he
stabbed victims was caused by mental
disorders.

11 Cases that cite this headnote

[10] Homicide
Manslaughter

203 Homicide
203XII Instructions
203XII(C) Necessity of Instruction on
Other Grade, Degree, or Classification
of Offense
203k1457 Manslaughter

(Formerly 203k309(6))

Evidence sufficient to support finding
that homicide was committed by
one in state of rage, induced by
reasonable provocation, ordinarily
would warrant charge of passion/
provocation manslaughter.

3 Cases that cite this headnote

[11] Criminal Law
Effect of Verdict or Determination

110 Criminal Law
110XXIV Review
110XXIV(Q) Harmless and Reversible
Error
110k1173 Failure or Refusal to Give
Instructions
110k1173.3 Effect of Verdict or
Determination

(Formerly 203k341)

Failure of trial court to instruct jury
that it was required to determine
whether defendant purposely or
knowingly caused death of victims, for
which death penalty could be imposed,
or whether defendant purposely and
knowingly caused serious bodily injury
that resulted in death, which could
not support death penalty, was not
prejudicial error with respect to
defendant's conviction for murder of
first victim, where jury did not impose
death penalty.
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[12] Criminal Law
Effect of Verdict or Determination

110 Criminal Law
110XXIV Review
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110XXIV(Q) Harmless and Reversible
Error
110k1173 Failure or Refusal to Give
Instructions
110k1173.3 Effect of Verdict or
Determination

(Formerly 203k341)

Failure of trial court to charge jury that
it was required to determine whether
defendant purposely or knowingly
caused death of victim, for which
death penalty could be imposed,
or whether defendant purposely or
knowingly caused serious bodily
injury that resulted in death, which
could not carry death penalty, was
not reversible error, where proofs
before jury overwhelmingly established
defendant's assault upon victim was so
violent that death was inevitable, and
jury, instructed on passion/provocation
manslaughter, by finding defendant
guilty of murder, rejected of defendant's
contention that he killed in heat of rage
or passion.

15 Cases that cite this headnote

[13] Criminal Law
Experiments and Tests;  Scientific

and Survey Evidence

110 Criminal Law
110XVII Evidence
110XVII(I) Competency in General
110k388 Experiments and Tests; 
 Scientific and Survey Evidence
110k388.1 In General

(Formerly 110k388(1))

In determining admissibility of
evidence derived from scientific
procedures, court must first ascertain
extent to which reliability of such
procedures has attained general
acceptance within relevant scientific
community.

Cases that cite this headnote

[14] Criminal Law

Experiments and Results Thereof

110 Criminal Law
110XVII Evidence
110XVII(R) Opinion Evidence
110k482 Examination of Experts
110k488 Experiments and Results
Thereof

Psychologist could not use sodium-
amytal-induced interview of defendant
to provide expert opinion testimony
on defendant's state of mind in guilt
phase of defendant's capital murder
trial; scientific community continues
to view testimony induced by sodium-
amytal as unreliable to ascertain truth.
Rules of Evid., N.J.S.A. 2A:84A, Rule
8.

3 Cases that cite this headnote

[15] Criminal Law
Experiments and Results Thereof

110 Criminal Law
110XVII Evidence
110XVII(R) Opinion Evidence
110k482 Examination of Experts
110k488 Experiments and Results
Thereof

Even if weight that jury ascribed to
mitigating factor that defendant was
under influence of extreme mental or
emotional disturbance may have been
affected by exclusion of testimony
of forensic psychiatrist concerning his
opinion, derived from sodium-amytal
interview, or defendant's state of mind,
exclusion of forensic psychiatrist's
testimony in penalty phase was proper;
psychiatrist conceded he had used
sodium-amytal interview to establish
truth of defendant's belief about reason
he murdered victims, a use that appears
in conflict with prevailing opinions
in scientific community concerning
reliable uses of sodium-amytal-induced
testimony.
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[16] Sentencing and Punishment
Evidence in Mitigation in General

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(G) Proceedings
350HVIII(G)2 Evidence
350Hk1755 Admissibility
350Hk1757 Evidence in Mitigation in
General

(Formerly 110k1208.1(6))

Total exclusion of penalty-phase
evidence to support mitigating
factor should only occur in those
circumstances in which trial court is
convinced that its admission, taking
into account balancing effects of cross-
examination, rebuttal testimony, and
curative instructions, would frustrate
rather than advance society's interest in
according fair trial to capital defendant.
U.S.C.A. Const.Amend. 6.

3 Cases that cite this headnote

[17] Sentencing and Punishment
Sufficiency

350H Sentencing and Punishment
350HII Sentencing Proceedings in
General
350HII(F) Evidence
350Hk323 Sufficiency

(Formerly 203k358(1))

To submit aggravating factor that
murder involved depravity of mind,
torture or aggravated battery to victim
to jury, trial court must independently
assess State's proofs to determine
whether State has adduced sufficient
evidence that defendant intended to
and did inflict severe physical or
psychological pain on victim before
her death to support jury finding of
existence of that aggravating factor.
N.J.S.A. 2C:11–3, subd. c(4)(c).

4 Cases that cite this headnote

[18] Sentencing and Punishment
Documentary Evidence

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(G) Proceedings
350HVIII(G)2 Evidence
350Hk1755 Admissibility
350Hk1767 Documentary Evidence

(Formerly 110k1208.1(6))

Although as general rule admissibility
of photographs of crime victim rests in
trial court's discretion, need to balance
ostensible relevance of such evidence
against likelihood of jury prejudice is
especially critical in penalty phase of
capital case.

4 Cases that cite this headnote

[19] Sentencing and Punishment
Documentary Evidence

Sentencing and Punishment
Vileness, Heinousness, or Atrocity

350H Sentencing and Punishment
350HII Sentencing Proceedings in
General
350HII(F) Evidence
350Hk318 Documentary Evidence

(Formerly 203k358(1))
350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(D) Factors Related to
Offense
350Hk1684 Vileness, Heinousness, or
Atrocity

(Formerly 203k357(11))

Photographs of crime scene and
autopsy photographs were inadmissible
in penalty phase to establish that
killings were outrageously or wantonly
vile, horrible or inhuman; aggravating
factor that murders involved torture,
depravity of mind or aggravated
battery of victim focuses on defendant's
intent to inflict severe physical or
psychological pain prior to death.
N.J.S.A. 2C:11–3, subd. c(4)(c).
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Jury instruction that unless jury
found each aggravating factor was
outweighed by mitigating factors, death
sentence was required, together with
jury verdict sheet reflecting jury's
determination that sole aggravating
factor was not outweighed by
mitigating factors, required reversal of
death penalty in murder prosecution;
jury must find that aggravating factors
outweigh mitigating factors beyond
reasonable doubt for trial court to
impose death sentence.
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Opinion
The opinion of the Court was delivered by

STEIN, J.

Defendant, Darryl Pitts, was tried and convicted
by a Camden County jury of the murders of
Paul Reynolds and Stacey Elizardo. He was also
convicted of several offenses based on events that
occurred two days prior to the murders. Defendant
was sentenced to death for the murder of Stacey
Elizardo; he was sentenced to life imprisonment
with thirty-years parole ineligibility for the murder
of Paul Reynolds. Defendant appeals directly to
this Court as of right. R. 2:2–1(a)(3). We affirm his
convictions for murder and the related offenses.

The Attorney General acknowledges that
defendant's death sentence must be reversed
because the trial court's instructions to the jury on
the balancing of aggravating and mitigating factors
did not comply with the standards established in
State *586  v. Biegenwald, 106 N.J. 13, 53–67, 524
A.2d 130 (1987). We therefore set aside the death
**1323  sentence and remand the matter to the trial

court for a new sentencing proceeding.

I.

Facts and Procedural History
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The twelve-count indictment returned against the
defendant included six counts charging offenses
relating to the murders of Paul Reynolds
and Stacey Elizardo on March 22, 1984, in
Reynolds' apartment. In the remaining six counts,
defendant was charged with various crimes
allegedly committed on March 20, 1984, at
Elizardo's townhouse in Lindenwold, New Jersey.
Accordingly, the factual background essential to
an understanding of the legal issues in this case
commences with the events that occurred during the
evening of March 20, 1984. The evidence produced
at trial fully supports the following account of the
material facts.

On March 20, 1984, defendant, an unemployed
Vietnam War veteran, was in Elizardo's townhouse.
At her request, defendant was watching one
of Elizardo's two children while she and Paul
Reynolds took her other child to the hospital.
According to defendant, he and Elizardo had dated
many times. They had been sexually intimate.
Defendant acknowledged his deep affection for
Elizardo.

In the course of the evening two other male friends
of Elizardo visited her townhouse. The first was
Paul Pencock, who had lived with Elizardo earlier
that winter. He had come by to see her, and
defendant invited him to stay and await her return.
He testified that defendant expressed anger because
Elizardo was out late with Reynolds.

Soon after Pencock's arrival, Vincent Della Polla,
another friend of Elizardo, called to speak to Brian
Gallo who shared the townhouse with Elizardo and
her children. Pitts, representing *587  himself to
be Gallo, invited Della Pollo to the apartment. He
arrived soon afterwards.

The three men discussed their feelings toward
Elizardo while awaiting her return. Defendant
stated that he loved her very much and questioned
the other two about the depth of their affection for
her. Pencock acknowledged that he also loved and
cared about her; Della Polla told defendant that
he cared for her but did not love her. Defendant's
response to Della Polla was that he “shouldn't be
here.”

As time passed defendant became increasingly
angry at Elizardo's failure to return home. Pitts
blamed Reynolds for keeping her out late and said
that he would “get” Reynolds. When Elizardo and
Reynolds returned about 11:00 p.m., Pitts called her
a “tramp” and demanded to know where she had
been. Reynolds intervened and invited defendant
into the living room to discuss his concerns, but
defendant, glaring at Reynolds, did not leave the
kitchen.

Defendant also made threatening statements to
Elizardo, commenting that “it's getting closer
to midnight.” Elizardo told Della Polla that
she interpreted defendant's words to mean that
she would die at twelve o'clock. Elizardo then
demanded that everyone leave the apartment.
Suddenly, defendant grabbed a kitchen knife and
held it against Della Polla's neck. He threatened
to slit his throat, accusing Della Polla of having
infected Elizardo with a venereal disease that she
had subsequently transmitted to defendant. Della
Polla pushed defendant away. Defendant then left
the apartment with Pencock, who had offered to
drive him home. Reynolds left at the same time,
leaving Elizardo with Della Polla.

Pencock drove Pitts home and returned to
Elizardo's apartment. According to Della Polla,
Pitts telephoned Elizardo several times and made
threatening remarks. This prompted Della Polla to
offer to take Elizardo to his house. She refused,
stating that “nobody is going to throw me out of my
own house.”

*588  Shortly thereafter, defendant returned to
the apartment and sat down at the kitchen table
with Elizardo, Pencock, and Della Polla. Pitts
was carrying a rifle with a pistol- **1324  type
handle which he pointed at Della Polla saying,
“We are going to talk.” Pencock then told Della
Polla to leave, and Della Polla walked out of the
apartment. Pitts followed him out, as did Pencock.
Pitts, holding the gun with his finger on the trigger,
said he was going to shoot Della Polla. Pencock
intervened, standing between Pitts and Della Polla,
who then got into his car and drove away.
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Pitts returned to the apartment waving the rifle,
and directed his anger at Elizardo, calling her a
“tramp” and a “whore.” When Pencock attempted
to take the rifle from defendant, it fell to the ground
and discharged. Pencock picked up the weapon,
removed the clip, which he placed in his pocket,
and hid the rifle under the cushion of a couch.
Subsequently, at defendant's insistence, Pencock
returned the rifle to him without the clip.

Defendant, Pencock, and Elizardo remained in the
apartment until about 5:00 a.m., when Pencock
awakened her and told her that he had to leave.
Elizardo assured Pencock that she would be safe
in the apartment with defendant. Defendant left
Elizardo's apartment the next morning. Pencock
returned to Elizardo's apartment late in the
afternoon of March 21, bringing with him the gun
clip that defendant had asked Elizardo to retrieve
for him. Pencock stayed at the apartment overnight.
On Thursday morning, March 22, Paul Reynolds
arrived, and he and Elizardo left the apartment
together.

That same morning Pitts asked James Gibbs, his
downstairs neighbor, to drive him on a few errands.
Defendant offered to pay for gasoline and assured
Gibbs they would return within forty-five minutes.
They first drove to the apartment of Patricia
Woods, defendant's former wife, but defendant
observed that her car was not in the parking
lot. They proceeded to a liquor store where Pitts
purchased a six-pack of beer. Pitts *589  drank half
of a bottle of beer as they drove to Paul Reynolds'
apartment. Gibbs parked the car and waited while
Pitts proceeded to Reynolds' apartment. Outside
the apartment door Pitts encountered Michael
Sarich who was visiting Reynolds to repay a debt.
According to Sarich, a woman's shoes and coat
were in plain view in Reynolds' living room. Sarich
departed, leaving Reynolds and Pitts together in
the apartment. The two quickly became engaged
in a heated argument. Pitts, the only survivor of
the ensuing encounter, has offered several different
accounts of the events that followed.

In his first statement to police officers following
his arrest, defendant attributed the murders of
Reynolds and Elizardo to an unidentified male who

was waiting at Reynolds' apartment door when Pitts
arrived for the purpose of buying some marijuana.
According to Pitts, the assailant “freaked,” pulled
out a knife, and stabbed Reynolds. He then
stabbed Elizardo as she attempted to run from the
apartment. Pitts said that his hands were smeared
with blood when he attempted to render first aid.
He denied responsibility for either homicide.

Defendant gave a second statement to the police
at 2:10 a.m. on March 23, approximately an hour
after he completed his first statement. In the second
statement, Pitts acknowledged responsibility for
both homicides. Pitts said that he and Reynolds
argued about seven hundred dollars that Reynolds
owed him.

They owed me. At that time they owed me seven
hundred dollars and Paul's been holding and
holding and holding and he's been bullshitting me
* * *.

* * * I tried to get [the money] from [Reynolds].
When he started getting shitty with me, that's
when I got shitty back. That's when—what the
fuck are you doing? I says, mother, I told you
don't fuck with me, and he did.

According to defendant, he then pulled out a black
Army “survival” knife and cut Reynolds' throat:

He was cut but it wasn't severe enough but you
can cut a human being and usually they'll stay
alive three minutes. **1325  That's a known fact.
According to you gentlemen, he was stabbed. All
this is going on fast. This couldn't have taken no
more than ten, 15 seconds. When [Stacy] came
out of the room, what the fuck you doing, jerkoff,
and on and on and on. I said because my fucking
money is not in my hand and it went on. That's
when I, you know, attacked her. * * *

*590  [After Reynolds had fallen against the
wall, Stacy] went into hysterics. And when the
hysterics went down, that's when I fucked up * *
*.

I guess originally it started as a struggle because
I grabbed her and I tried to cut her throat. I told
you before, you can use [the combat knife for]
cutting someone's throat.
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Defendant indicated that he twice attempted to cut
Elizardo's throat, but did not recall stabbing any
other part of her body. He stated that he “took the
pulse” of both victims, and determined that both
were dead.

Both of defendant's statements to the police were
read to the jury during the guilt phase of the trial.
When defendant testified at trial, he repudiated
the explanation offered in his second statement
to police that an argument over an unpaid debt
provoked the homicides. Pitts testified at trial
that he had gone to Reynolds' apartment to buy
marijuana. He saw Elizardo's shoes and coat and
asked to see her. Reynolds said that she was asleep,
and indicated that she would not want to see
Pitts. Pitts testified that he then accused Reynolds
of encouraging Elizardo to engage in prostitution
in order to earn money to pay for drugs that
she purchased from Reynolds. According to Pitts,
an argument erupted, the two shoved each other,
and Reynolds demanded that Pitts leave. When he
refused, Reynolds turned toward the bedroom and
said that he was going to get a gun. Pitts then pulled
out his knife and stabbed Reynolds. He described
the assault as an “instantaneous like reflex.” While
occupied with Reynolds, and in a “frenzied-type
state of mind,” Pitts perceived an “image” behind
him. According to Pitts' trial testimony:

[W]hereas, that now which I know Stacy was
behind me, it was just an image at that time that I
wheeled around and I sliced Stacy with the knife
at the time * * *.

* * * [W]hen I came back to my senses I had
realized what I had done and Stacy was laying
outside the apartment and Paul was laying inside
the apartment and Stacy was in a puddle of blood
and I lifted her up and I put her back into the
apartment and then I went back downstairs and
I ran downstairs and I got into James Gibbs' car.

Pitts also testified that he loved Elizardo and was
jealous of her relationships with other men. He
explained that his second *591  statement to the
police, in which he falsely attributed the murders
to an unpaid debt, was prompted by a reluctance
to admit to the police that he killed Reynolds

because of his feelings for Elizardo. During cross-
examination, Pitts said that he had the combat knife
with him in order to take it to his mother's house, so
that his son would not find it when he visited Pitts.

Dr. Gerald Cooke, a clinical and forensic
psychiatrist who tested and evaluated the
defendant, gave trial testimony that was
corroborative of Pitts's trial version of the
homicides. He testified that although Pitts was not
psychotic or out of touch with reality,

he has some tendency towards
loss of control or increased
emotional stimulation. * * *
[He] has more of a tendency to
lose control than the average
person when he is stressed,
particularly if those stresses fit
into these particular dynamics
I have mentioned, such as
rejection by women, things of
that nature.

Dr. Cooke also testified that Pitts “showed
a continuing preoccupation with Vietnam.”
Dr. Cooke reviewed his discussions with Pitts
concerning his Vietnam service:

He was in combat in Vietnam
and was wounded in combat.
We talked about **1326
Vietnam. * * * He says that
he felt that he accomplished
more in one afternoon in
Vietnam in a combat situation
than he has done in his entire
life since then, and I got a real
sense that he feels like much
of his life has been useless and
without purpose since that
time.

Dr. Cooke diagnosed defendant as having

a cyclothymic personality disorder. What that
means is that he is an individual whose moods
vary significantly over a time to a point where it
disrupts his day-to-day functioning and at times
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he is maybe depressed significantly, and to[o] he
may be hyperactive, manic.

This is a similar type of disorder, though [it] is
not as severe as what people have referred to as
manic depressive psychosis or manic depressive
illness. He does not go to extremes as a manic
depressive does, he does not lose day-to-day, at
any rate, any kind of contact with reality the way
a manic depressant might. But he has the same
pattern in his behavior of having periods of days,
weeks, months of depression and other periods
where he is hyperactive, outgoing and shows his
more impulsive and manicy sorts of behavior.

I also indicated that along with the cyclothymic
personality disorder, superimposed on it he has a
chronic anxiety disorder, and above-average level
of anxiety on a chronic basis.

*592  At trial, Dr. Cooke recounted the result
of his interrogation of defendant concerning the
homicides:

[He] doesn't remember, he says, reaching for
the knife; he remembers having a knife in his
hand, but he doesn't actually remember stabbing.
He says he remembers wheeling around with
somewhat of a slashing motion and does not
remember any specific stabs after that. He says
he does remember seeing blood and things of that
nature.

He also then tells me that out of the corner of his
eye he saw what at some times he described as an
image, as a person, didn't know who it was, he
says, didn't know if it was a male or female but
had a feeling very much like the feeling that he
had when he was in Vietnam, “I have to win, I
have to survive, I am under attack,” things of that
nature.

I went into this with him in great detail; this is not
a flashback into any specific incident, this is not
like he is reliving a specific incident in Vietnam.
I am not saying that. What I am saying, he had
the general feeling under this stressful situation
that he had had at times in Vietnam in just having
to win, having to survive, having to strike out

until there was no more motion around him. He
said that he only afterwards realized that that was
Stacy.

He told me he wheeled around and slashed at
her, but then again not knowing it was her at
that point and then again does not remember the
stabbing itself. He does, he said something like
he had a feeling he was hitting the person and
he realized later that he must have been stabbing
her.

He then said the next thing he knew, he saw
her on the floor, knew it was her, there was
blood everywhere. He said he experienced at that
point, and this is a quote, “Like a stillness like in
Vietnam after a firefight.” He said at that point
he began to realize what he had done.

Based on this evaluation of defendant and the
defendant's account of the homicides, Dr. Cooke
related his opinion about the defendant's state of
mind at the time of the murders:

[U]nder that situation he experienced some
of that feeling from Vietnam, not a specific
flashback, but a feeling in which he perceives
himself to be in danger, perceives himself as
having to strike out to protect himself in part.

But even more important, that he had
an emotional response there, an impulsive
emotional response, not a response **1327
where he stopped and thought and decided, “I
will do this, I will do that,” but, rather, a loss of
control under the influence of extreme emotions
and what I would say, combining all that data,
a rage reaction, a reaction in which his anger
reached the point of rage, which I would define
as an anger that goes out of control and an
anger which interferes with the cognitive ability
a person has, planning, judgment, recognizing
consequences, deliberating, that in my opinion,
he experiences such a loss of control.

*593  Dr. Robert Segal, the Camden County
Medical Examiner, testified that the deaths of both
victims resulted from multiple stab wounds inflicted
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by a heavy-bladed knife with a single sharp edge
and a square or blunted opposite edge, and that
the Ka–Bar type knife offered into evidence by the
State could have caused the wounds observed on
the victims. Dr. Segal identified the following knife
wounds on Reynolds' body: (1) left eye and cheek;
(2) under the neck and extending towards the left
ear; (3) base of the neck; (4) left front of the chest
near the left nipple; (5) left side of the back; (6)
inner left forearm; (7) right side of the head above
the ear, which penetrated through the scalp, skull,
and brain to strike the bone at the bottom of the
skull. Dr. Segal testified that wound (4), which cut
the right lung and the aorta, was if “[u]ntreated *
* * a uniformly fatal wound[;]” he adjudged this
wound, however, to be “part of the cause of death,”
which cause he identified as “multiple stab wounds
of the head, neck, and trunk.” In addition, Dr. Segal
found abrasions, or scrapes, “on the chest, on the
right eyebrow and on the left shoulder area.”

From his examination of Elizardo's body, Dr.
Segal observed “multiple stab wounds and multiple
scrap[e]s o[r] abrasions over practically all portions
of the body. The major portion of the right leg is
spared, most of the back is spared.” Specifically,
the stab and slashing wounds were inflicted on: (1)
the left cheek, continuing upwards to split the ear
in half; (2) the throat, extending towards the ear;
(3) the throat, also extending towards the ear; (4–
6) three cuts on the left side of the head in the
skull, two of which penetrated through the skull
into the brain; (7–9) three stab wounds on the left
side of the chest beginning beneath the left breast
and extending to the side and downward; (10) back
of the left shoulder; (11), (12) back of [left] arm; (13)
[left] elbow; (14) back of [left] forearm; (15) index
finger of left hand; (16) junction of left buttock and
thigh; (17) lower left leg; (18) front of right arm; (19)
above right elbow; (20) [right] forearm; (21) [right]
hand; (22) and (23) midline of back of neck; (24)
back of right shoulder. *594  Internal examination
revealed a fractured third left rib and right humerus,
a cut aorta, a cut esophagus, cut lungs, and blood
in her lungs.

Dr. Segal also testified that he could recall “no
specific description of any of the wounds [on the

bodies] that would indicate clear and unequivocal
evidence that [it had been inflicted] postmortem.”

Defendant's neighbor James Gibbs, who had driven
Pitts to Reynolds' apartment, gave testimony
concerning the events that occurred after the
homicides. He stated that he had heard screams
from inside the apartment building. When Pitts
returned to the car, he had blood on his hands and
a knife concealed in his coat. He told Gibbs that
Reynolds had “pulled a shotgun on him” and that
he had killed Reynolds and Elizardo. According to
Gibbs, Pitts said, “I cut her throat, you don't have
to worry about her.” When Gibbs questioned Pitts
further about why the killings occurred, Pitts told
Gibbs that “they owed me money.” Gibbs testified
that Pitts grinned and said, “[s]ee what I mean about
paybacks is a bitch.” Gibbs also noted that Pitts
asked him if he would “stand up to these people if
they question you and all.”

Gibbs then drove Pitts to his mother's house in
Hammonton. On the way, Pitts used beer to wash
his hands of blood and threw some bloodstained
papers out the car window. Pitts told Gibbs that he
was going **1328  to bury his clothes and dispose
of the knife. As he got out of Gibbs' car, Pitts told
Gibbs “[t]here will be a couple of thousand in this
for you when it's all over.”

Later that day, Gibbs went to the Pemberton police
headquarters and gave a statement implicating
defendant in the homicides. Defendant was
apprehended by police at his apartment later that
evening.

As noted above, supra at 1323, defendant was
named in a twelve-count indictment returned by
a Camden County Grand Jury. Six counts related
to the murder of Paul Reynolds and *595  Stacey
Elizardo and six counts concerned the events that
occurred two days earlier at Elizardo's townhouse.

At the conclusion of the guilt-phase of the trial, the
trial court charged the jury on passion/provocation
manslaughter, N.J.S.A. 2C:11–4b(2), as a lesser-
included offense of murder. See State v. Grunow,
102 N.J. 133, 506 A.2d 708 (1986). Defendant
requested an instruction on imperfect self-defense,
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contending that his belief that his safety was
endangered was relevant to the jury's consideration
of a passion/provocation manslaughter verdict. The
trial court refused to charge the jury on imperfect
self-defense.

Defendant was convicted on all counts of the
indictment, including the murder of Paul Reynolds
(N.J.S.A. 2C:11–3(a)(2) and N.J.S.A. 2C:11–
3(c)); the murder of Stacey Elizardo (N.J.S.A.
2C:11–3(a)(2) and N.J.S.A. 2C:11–3(c)); hindering
apprehension or prosecution (N.J.S.A. 2C:29–3(b)
(1)); two counts of possession of a weapon, a knife,
for an unlawful purpose (N.J.S.A. 2C:39–4(d));
false swearing (N.J.S.A. 28:2–2(a)); two counts of
possession of a weapon, a handgun, for an unlawful
purpose (N.J.S.A. 2C:39–4(a)); tampering with a
witness (N.J.S.A. 2C:28–5(a)(2)); terroristic threats
(N.J.S.A. 2C:12–3); aggravated assault by pointing
a firearm (N.J.S.A. 2C:12–1(b)(4)); and unlawful
possession of a handgun (N.J.S.A. 2C:39–5(b)).

In the penalty phase, the jury determined with
respect to both homicides that the State had proved
the existence of aggravating factor N.J.S.A. 2C:11–
3c(4)(c), that “[t]he murder was outrageously
or wantonly vile, horrible or inhuman in that
it involved torture, depravity of mind, or an
aggravated battery to the victim[.]” The jury found
that the State had not established the existence of
a second aggravating factor in connection with the
Reynolds murder, that “the defendant purposely
or knowingly created a grave risk of death to
another person in addition to the victim[.]” N.J.S.A.
2C:11–3c(4)(b). With regard to the murder of
Elizardo, the jury found that the State had not
established the existence of a second aggravating
factor, in *596  connection with the Reynolds
murder, that “[t]he murder was committed for the
purpose of escaping detection, apprehension, trial,
punishment, or confinement for another offense * *
*.” N.J.S.A. 2C:11–3c(4)(f).

With respect to the murder of Paul Reynolds,
the jury determined that the following mitigating
factors existed:

(a) The defendant was under the influence
of extreme mental or emotional disturbance

insufficient to constitute a defense to
prosecution; [N.J.S.A. 2C:11–3c(5)(a).]

(b) The victim solicited, participated in or
consented to the conduct which resulted in his
death; [N.J.S.A. 2C:11–3c(5)(b).]

(f) The defendant has no significant history of
prior criminal activity; [N.J.S.A. 2C:11–3c(5)(f).]

(h) Any other factor which is relevant to
the defendant's character or record or to the
circumstances of the offense. [N.J.S.A. 2C:11–
3c(5)(h).]

The jury rejected defendant's proof of mitigating
factor 2C:11–3c(5)(d) that “[t]he defendant's
capacity to appreciate the wrongfulness of his
conduct or to conform his conduct to the
requirements of the law was significantly impaired
as the result of mental disease or defect or
intoxication, but not to a degree sufficient to
constitute a defense to prosecution.” The jury
determined that the single aggravating factor was
outweighed by the mitigating factors.

**1329  With regard to the murder of Elizardo,
the jury found the following mitigating factors were
established:

(a) The defendant was under the influence
of extreme mental or emotional disturbance
insufficient to constitute a defense to
prosecution; [N.J.S.A. 2C:11–3c(5)(a).]

(f) The defendant has no significant history of
prior criminal activity; [N.J.S.A. 2C:11–3c(5)(f).]

(h) Any other factor which is relevant to
the defendant's character or record or to the
circumstances of the offense; [N.J.S.A. 2C:11–
3c(5)(h).]

The jury determined that defendant had not
established the existence of mitigating factor 2C:11–
3c(5)(b) (“[t]he victim solicited, participated in
or consented to the conduct which resulted in
his death”), or 2C:11–3c(5)(d) ( “[t]he defendant's
capacity to appreciate the wrongfulness of his
conduct or to conform his conduct to the
requirements of the law was significantly impaired
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as the result of mental disease or defect or
intoxication, *597  but not to a degree sufficient
to constitute a defense to prosecution.”). The jury
concluded that the aggravating factor was not
outweighed by the mitigating factors. Accordingly,
the trial court sentenced defendant to death for the
murder of Stacey Elizardo.

Defendant was also sentenced to life imprisonment
with thirty-years parole ineligibility for the murder
of Paul Reynolds. In addition, defendant received
concurrent sentences for the remaining, unmerged
counts of the indictment: seven years for possession
of a firearm for an unlawful purpose (N.J.S.A.
2C:39–4(a)); concurrent terms of four years
each on count three, hindering apprehension
(N.J.S.A. 2C:29–3(b)(1)), count seven, tampering
with a witness (N.J.S.A. 2C:28–5(a)(2)), and count
eight, terroristic threats (N.J.S.A. 2C:12–3), and
concurrent terms of eighteen months each on
count five, false swearing (N.J.S.A. 28:2–2(a)), and
count nine, aggravated assault (N.J.S.A. 2C:12–

1(b)(4)). 1

1 The trial court merged count four, possession
of a knife for an unlawful purpose (N.J.S.A.
2C:39–4(d)), with the two counts of murder.
Count twelve, unlawful possession of a
knife (N.J.S.A. 2C:39–5(d)) was merged with
count eleven, and count ten, possession of a
sawed-off shotgun (N.J.S.A. 2C:39–5(b)), was
merged with count six.

Defendant challenges his convictions and death
sentence on numerous grounds. We now consider
each of defendant's contentions.

II.

Constitutional Issues

Defendant contends that New Jersey's capital
punishment act, N.J.S.A. 2C:11–3c to g, infringes
on rights afforded him by the New Jersey
Constitution. We addressed this contention in State
v. Biegenwald, supra, 106 N.J. 13, 25–26, 524 A.2d
130 (1987), and State v. Ramseur, 106 N.J. 123,
166–97, 524 A.2d 188 (1987). We adhere to our

conclusion that the death penalty statute does not
violate *598  either federal or state constitutional
prohibitions against cruel and unusual punishment.
U.S. Const. amends. VIII, XIV; N.J. Const. of
1947 art. I, para. 12. We also reject as meritless
defendant's assertion that the statute infringes on
the rights guaranteed by Article I, paragraph 1 of
the State Constitution.

[1]  Defendant also contends that the capital
punishment act is unconstitutional because it does
not authorize the jury to disregard the balancing
of aggravating and mitigating factors mandated
by the act and return a non-death verdict based
on considerations of mercy. We considered and
rejected a similar contention in State v. Ramseur,
supra, where we held that an instruction that
the jury “should decide the case on the evidence
without any bias, prejudice or sympathy * *
* ” did not violate a defendant's constitutional
rights, 106 N.J. 123, 296–99, 524 A.2d 188, citing
California v. Brown, 479 U.S. 538, 107 S.Ct. 837, 93
L.Ed.2d 934 (1987). We also observed in Ramseur
that the trial court's charge “did **1330  not
preclude the jury from considering all possible
mitigating circumstances and such sympathy as
those circumstances might inspire.” Ramseur, 106
N.J. at 299, 524 A.2d 188.

In this case, the trial court's penalty-phase charge
did not mention mercy or sympathy. As in Ramseur,
the jury was free to consider and weigh any of the
mitigating factors established by the defendant, in
the context of any feelings of compassion, mercy or
sympathy engendered by those mitigating factors.
See State v. Rose, 112 N.J. 454, 544–45, 548 A.2d
1058 (1988) ( “The Court's instruction * * * did not
inhibit the jury from considering sympathy to the
extent it may have been engendered by mitigating
factors proved by defendant.”).

Defendant asserts that the jury must be free to
render a verdict prompted by feelings of mercy
unrelated to any mitigating factor recognized by the
Act and unconstrained by the jury's balancing of
aggravating and mitigating factors. We reject that
contention and conclude that the jury's authority
under the Capital Punishment Act to consider,
in pronouncing sentence, feelings of mercy and
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sympathy inspired only by *599  mitigating factors
established by the evidence does not violate
defendant's constitutional rights.

III.

Guilt–Phase Issues

A. Defendant's Severance Motion.
[2]  Defendant moved before trial to sever from

the indictment all counts that were based on
events that occurred at Stacey Elizardo's residence
on March 20, 1984, two days prior to the
homicides. Defendant argued that it would be
highly prejudicial for the capital murder offenses
to be tried together with unrelated charges based
on the events of March 20, asserting that the
only connection between the homicide and pre-
homicide counts was that the latter took place at
the apartment of one of the victims. The State
argued that the events of March 20, whether or not
included as separate counts of the indictment, were
relevant to prove defendant's love for Stacey, his
jealousy of other men she dated, and, particularly,
his animosity toward the victim, Paul Reynolds.
The trial court denied defendant's motion to
sever the challenged counts from the indictment,
observing that it was

satisfied that the facts
surrounding the two dates
of March 20 culminating *
* * with the homicides of
March 22, are so interlocked,
so part of the mosaic, as the
prosecutor called it, that it
would not be possible to tailor
that evidence in such a way
as to bring out statements
and not bring out acts, and
especially considering that the
acts themselves are part and
parcel of the State's total case
with intent to prove motive on
the part of this defendant, and
especially because it seems to
me this is a series of events,
a series of facts that begins

on the 20th, is continued
uninterrupted until it results
in the homicides, that the
chances are * * * that all facts
of the March 20 episodes * * *
are more than likely going to
be coming into evidence in the
homicide trials anyway.

We first look to Rule 3:7–6 to determine whether
the challenged counts could properly be joined in
the same indictment with the counts relating to the
homicides. That Rule provides:

Two or more offenses may
be charged in the same
indictment or accusation in
a separate count for each
offense if the offenses charged
are of the same or similar
character or are based on
the same act or transaction
or on 2 or more *600
acts or transactions connected
together or constituting parts
of a common scheme or
plan. Relief from prejudicial
joinder shall be afforded as
provided by R. 3:15–2.

In this context, the critical phrase in Rule 3:7–6 is
“if the offenses charged are * * * based on * * *
2 or more acts or transactions connected together
* * *.” The **1331  Rule's phraseology is hardly
self-explanatory. See 8 J. Moore, W. Taggart &
J. Wicker, Moore's Federal Practice, ¶ 8.05[3] (2d
ed. 1988) (“[C]ourts have sometimes found it as
difficult to determine when acts are ‘connected’ as
when they are ‘the same.’ ”). In this case, however,
the connection between the events of March 20 and
the homicides is readily apparent. The testimony
about the events of March 20 included references
to a threat by defendant to “get” Reynolds for
keeping Stacey out late, and to threats by defendant
that were directed at Stacey. In addition, defendant
threatened Stacey's friend Della Polla by holding
a knife to his throat, and later in the evening
threatened his life with a sawed-off shotgun. The
evidence of defendant's jealousy and threats of
violence toward other male friends of Stacey was
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clearly relevant to the issue of defendant's intent
and state of mind at the time of the homicides, and
also was material to the State's effort to establish
defendant's motive for the murders on March 22.
The State's entitlement to offer proof of motive is
well settled. State v. Carter, 91 N.J. 86, 102, 449
A.2d 1280 (1982). In our view, there clearly existed
a connection between the events of March 20 and
those of March 22 sufficient to authorize joinder of
counts relating to both dates in a single indictment,
in accordance with Rule 3:7–6. See State v. Briley,
53 N.J. 498, 503, 251 A.2d 442 (1969); State v.
Begyn, 34 N.J. 35, 56–57, 167 A.2d 161 (1961); State
v. Manney, 26 N.J. 362, 366, 140 A.2d 74 (1958);
State v. Cole, 154 N.J.Super. 138, 142–43, 381 A.2d
40 (App.Div.1977), certif. denied, 78 N.J. 415, 396
A.2d 602 (1978).

[3]  Defendant also argues that the trial court
abused its discretion in denying defendant's
severance motion, alleging significant potential
for prejudice because of the consolidation of
multiple offenses involving alleged acts of violence
in a *601  single indictment. Although joinder
of offenses may be permissible under Rule 3:7–6,
severance is authorized in the trial court's discretion
if joinder is likely to result in prejudice to the
defendant. Rule 3:15–2(b) provides:

If for any other reason it appears that a defendant
or the State is prejudiced by a permissible or
mandatory joinder of offenses or of defendants in
an indictment or accusation the court may order
an election or separate trials of counts, grant a
severance of defendants, or direct other appropriate
relief.

Defendant claims substantial prejudice from
joinder of the March 20 counts with the homicide
counts. He asserts primarily that the very exposure
of the jury to evidence of violent acts allegedly
committed by defendant two days prior to the
homicides necessarily created in the jurors' minds
an unfavorable impression of defendant. Defendant
argues that joinder under these circumstances
inevitably affected the jury's ability to afford him
a fair and impartial trial. Defendant's contentions
merit careful evaluation, particularly in a death-
penalty prosecution. The potential for prejudice

from joinder of multiple offenses in a single criminal
trial was illuminated nearly fifty years ago by Judge
Learned Hand:

There is indeed always a
danger when several crimes
are tried together, that the
jury may use the evidence
cumulatively; that is, that,
although so much as would
be admissible upon any one
of the charges might not
have persuaded them of the
accused's guilt, the sum of
it will convince them as to
all. This possibility violates
the doctrine that only direct
evidence of the transaction
charged will ordinarily be
accepted, and that the accused
is not to be convicted because
of his criminal disposition.
Yet in the ordinary affairs
of life such a disposition
is a convincing factor,
and its exclusion is rather
because the issue is practically
unmanageable than because
it is not rationally relevant.
When the accused's conduct
on several separate occasions
can properly be examined
in detail, the objection
disappears, and the only
consideration is whether the
trial as a whole may not
become too confused for the
jury. [ **1332  United States
v. Lotsch, 102 F.2d 35, 36 (2d
Cir.), cert. denied, 307 U.S.
622, 59 S.Ct. 793, 83 L.Ed.
1500 (1939).]

[4]  [5]  A trial court must be accorded ample
discretion in determining whether to grant relief
from joinder of offenses because of the potential for
prejudice. State v. Briley, supra, 53 N.J. at 503, 251
A.2d 442; State v. Manney, supra, 26 N.J. at 368, 140
A.2d 74. A critical inquiry is whether, assuming the
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charges were tried *602  separately, evidence of the
offenses sought to be severed would be admissible
under Evidence Rule 55 in the trial of the remaining
charges. State v. Moore, 113 N.J. 239, 274, 550
A.2d 117 (1988); State v. Kent, 173 N.J.Super. 215,
220, 418 A.2d 1322 (App.Div.1980); accord Drew
v. United States, 331 F.2d 85, 90 (D.C.Cir.1964).
Rule 55 precludes the admissibility of evidence
of other crimes to prove defendant's propensity
toward criminal conduct, State v. Kociolek, 23 N.J.
400, 419, 129 A.2d 417 (1957), but the Rule expressly
permits such evidence to prove other facts genuinely
in issue, such as motive or intent. Evid.R. 55; State
v. Stevens, 115 N.J. 289, 300, 558 A.2d 833 (1989);
State v. Garfole, 76 N.J. 445, 450, 388 A.2d 587
(1978), appeal after remand, 80 N.J. 350, 403 A.2d
888 (1979).

[6]  Whether the March 20 counts were tried
separately or consolidated for trial with the
homicide counts, evidence concerning the critical
events of March 20 would have been admissible
in the trial of the murder charges. Evidence
of defendant's jealousy and hostility toward the
victim, Paul Reynolds, and toward Della Polla,
as well as evidence that defendant threatened to
harm Della Polla with a knife and shotgun would
have been admissible in the homicide prosecution
to prove defendant's state of mind and motive,
see State v. Breakiron, 210 N.J.Super. 442, 460–
61, 510 A.2d 80 (App.Div.1986), rev'd on other
grounds, 108 N.J. 591, 532 A.2d 199 (1987); State v.
Slocum, 130 N.J.Super. 358, 362–63, 327 A.2d 244
(App.Div.1974), issues that were sharply contested
at trial. Cf. State v. Stevens, supra, 115 N.J. at
301, 558 A.2d 833 (Other-crime evidence can be
admitted to prove any fact genuinely in issue.).
Hence, the prejudice to defendant resulting from
joinder of the March 20 counts in the homicide
indictment is lessened by the recognition that even
if those counts were severed, the homicide jury
would have been exposed to evidence recounting
the events of March 20. See State v. Coruzzi,
189 N.J.Super. 273, 299, 460 A.2d 120 (App.Div.),
certif. denied, 94 N.J. 531, 468 A.2d 185 (1983) (“[A]
defendant will not suffer any more prejudice in a
joint trial than he would in separate trials, because
the evidence of the other alleged crimes would be
admissible in any event under Evid.R. 55.”).

*603  We also note that the potential for prejudice
created by the joinder of counts in this case
was lessened because defendant did not contest
his commission of the homicides, focusing his
defense on the contention that he was guilty of
manslaughter rather than murder. In addition, the
trial court, in its instruction, cautioned the jurors
to deliberate separately on each of the twelve
counts, and to return a judgment of conviction only
if convinced that each element of the individual
counts had been proved beyond a reasonable
doubt. Although the instruction was adequate,
it would have been preferable, particularly in a
capital case and generally when multiple counts
are joined in a single indictment, for the trial
court to have emphasized to the jury its duty to
avoid any negative or prejudicial impressions that
might otherwise be created by the joinder of several
criminal charges in a single indictment.

Based on our review of the record, we hold that the
trial court's denial of defendant's motion to sever
was not an abuse of discretion, and that defendant
was not significantly prejudiced by the joinder of
the March 20 counts with the homicide counts in
the guilt phase of the proceedings. We observe,
however, that the trial court did not instruct the jury
in the penalty phase, as it was obliged to do, that
the evidence relating to the non-homicide counts of
the **1333  indictment were not to be considered as
aggravating factors in the penalty-phase weighing
process. State v. Moore, supra, 113 N.J. at 276–77,
550 A.2d 117; accord State v. Rose, supra, 112 N.J.
at 505–06, 548 A.2d 1058.

B. Should the Trial Court Have Charged the Jury
on Aggravated Manslaughter?

1. Imperfect Self–Defense–Aggravated
Manslaughter.

Defendant's counsel acknowledged in his opening
statement that defendant had killed Paul Reynolds
and Stacey Elizardo, but asserted that the
homicides had occurred in the heat of passion
provoked by reasonable provocation. According
to defense counsel's review of the evidence in
summation, the *604  provocation consisted of
Reynolds' making insulting and mocking remarks
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to Pitts, Reynolds' suggesting that Stacey was
engaging in prostitution to earn money for drugs,
an exchange of pushes and shoves, and, finally,
Reynolds' telling Pitts that he was going to his
bedroom to get a gun. As requested, the trial
court charged the jury on passion/provocation
manslaughter as a lesser-included offense of
murder. N.J.S.A. 2C:11–4b(2).

Defendant did not request a charge of aggravated
manslaughter, but did request the trial court to
instruct the jury on the doctrine of imperfect
self-defense. The argument advanced was that
defendant's honest, but not necessarily reasonable,
belief that Reynolds' threat to get a gun
endangered defendant's safety constituted sufficient
provocation to support a verdict of passion/
provocation manslaughter. The trial court denied
the requested instruction. Before this Court,
defendant renews his contention that the trial court
erred in refusing to instruct the jury on the doctrine
of imperfect self-defense. Alternatively, defendant
contends that our decision in State v. Bowens, 108
N.J. 622, 532 A.2d 215 (1987), filed after trial but
before argument of defendant's appeal, requires
a trial court to charge aggravated manslaughter
whenever evidence offered to prove imperfect self-
defense is material to the state of mind required to
prove murder.

In State v. Bowens, supra, we reviewed the sequence
of events leading to adoption of the provisions of
the Code of Criminal Justice (the Code) relating
to self-defense. Id. at 629, 532 A.2d 215. We noted
that the legislature expressly rejected a subjective
test for self-defense, adopting instead a standard
of objective reasonableness to determine when
a decision to use force for self-protection was
justifiable under the Code. Ibid.; see N.J.S.A. 2C:3–
4(a). In Bowens, we also concluded that an honest
but unreasonable belief in the need to use force
for self-protection, insufficient under the Code to
justify an otherwise unlawful homicide, could not
of itself constitute a basis for mitigating *605
homicide to an unspecified form of manslaughter.
Id. at 630–31, 532 A.2d 215.

Nevertheless, we observed in Bowens that evidence
of facts sufficient to establish “imperfect self-

defense” may in certain cases “bear directly on the
question of whether the homicide was knowing or
purposeful, and would be admissible to counter
these essential elements of the offense of murder.”
Id. at 632, 532 A.2d 215. We noted examples of
circumstances in which an unreasonable but honest
belief in the need to use force could be pertinent to
the elements of Code offenses:

An example given by
the Attorney General of
the multi-faceted nature of
the defense includes the
overreaction in self-defense
to aggressive or threatening
conduct, e.g., shooting to kill
an unarmed attacker who
has fallen to the ground. He
noted that to the extent the
victim's conduct constitutes
“reasonable provocation”
the offense may be
mitigated to become
the Legislature's special
homicide offense, passion-
provocation manslaughter.
N.J.S.A. 2C:11–4(b)(2).
Evidence of imperfect self-
defense does not justify the
conduct, it mitigates the
offense. Another example
given is the **1334  reckless
use of mortal force in
self-defense, as when one
seeking to repel an attacker
disregards a risk that pushing
the aggressor down a
cliff will result in death.
That person may not have
committed murder purposely
or knowingly but may be
guilty of one of the forms of
manslaughter: either reckless
homicide under N.J.S.A.
2C:11–4(b)(1) or reckless
homicide manifesting extreme
indifference to human life
under N.J.S.A. 2C:11–4(a).
The evidence bears on the
essential elements of a Code
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offense. [Id. at 633, 532 A.2d
215.]

Accordingly, we held in Bowens that although
imperfect self-defense was not recognized by the
Code as a justification for otherwise unlawful
conduct,

in many cases the issues
of the reasonableness of
the defendant's conduct
presented to the jury in
defense of the substantive
crimes charged will have
relevance to the essential
elements of the homicidal act:
whether it was the actor's
conscious object to inflict
deadly force, whether death
was almost certain to follow,
or whether the act was done
recklessly or with reasonable
provocation. [Id. at 634, 532
A.2d 215.]

[7]  [8]  Defendant contends that our holding in
Bowens compels the conclusion that the trial court
committed reversible error in failing, sua sponte, to
charge aggravated manslaughter on the basis of the
evidence that defendant killed Reynolds because of
an honest but unreasonable fear for his own safety.
However, as we explained in Bowens, not every
claim of *606  imperfect self-defense leads to an
aggravated manslaughter charge. The predicate for
such an instruction, when it is based on evidence of
imperfect self-defense, is that such evidence either
negates the mental state required for murder, or
demonstrates acts of provocation on the part of the
victim to an extent sufficient to afford the jury a
rational basis for convicting the defendant of one of
the Code's forms of manslaughter. N.J.S.A. 2C:11–
4a and 4b; see id. at 633, 532 A.2d 215. In this case,
defendant testified that Reynolds “made a move to
one of the bedrooms * * * to get this gun,” and
it was “at that time * * * that I pulled the knife
out from the back of me and assaulting [sic ] Paul
with that knife.” Defendant described the assault
as “almost an instantaneous like reflex,” committed
in a “frenzied type state of mind.” We construe

defendant's testimony relating the Reynolds murder
to Reynolds' threat to “get this gun” as relevant
to the crime of passion/provocation manslaughter,
N.J.S.A. 2C:11–4b(2), on which the trial court
charged the jury. However, defendant's version
of the Reynolds' homicide does not present facts
that negate the state of mind indispensable for a
conviction of murder, N.J.S.A. 2C:11–3a(1) and
(2), or afford the jury a rational basis on which to
convict defendant of either aggravated or reckless
manslaughter. N.J.S.A. 2C:11–4a or 4b(1). No
aspect of defendant's testimony suggested that

his state of mind was “reckless.” 2  Accordingly,
we find no error in the trial court's failure to
charge aggravated or reckless manslaughter on
its own initiative based on defendant's *607
testimony offered to prove “imperfect self-defense”
in connection with the Reynolds homicide.

2 N.J.S.A. 2C:2–2b(3) provides:
A person acts recklessly with respect to
a material element of an offense when
he consciously disregards a substantial
and unjustifiable risk that the material
element exists or will result from his
conduct. The risk must be of such a
nature and degree that, considering the
nature and purpose of the actor's conduct
and the circumstances known to him,
its disregard involves a gross deviation
from the standard of conduct that a
reasonable person would observe in the
actor's situation. “Recklessness,” “with
recklessness” or equivalent terms have the
same meaning.

2. Diminished Capacity—Aggravated
Manslaughter.

Expert psychiatric testimony offered on defendant's
behalf included a diagnosis of defendant's mental
and emotional condition as well as an opinion
concerning defendant's state of mind at the time
of the homicides. See supra at 1325–1327. **1335
Although defendant did not argue before us the
defense of diminished capacity, N.J.S.A. 2C:4–2;
see State v. Breakiron, supra, 108 N.J. 591, 532 A.2d
199, nor assert that the testimony of defendant's
psychiatric expert supported a charge of aggravated
manslaughter, we requested supplemental briefs
on these questions. In response to that request,
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defendant now contends that the testimony of
Dr. Cooke concerning defendant's cyclothymic
personality disorder, supra at 1326, combined with
that expert's opinion of defendant's state of mind
when he stabbed the victims, supra at 1326–1327,
compelled the trial court, sua sponte, to instruct
the jury on diminished capacity and aggravated
manslaughter. The State disagrees sharply, arguing
that defendant's psychiatric expert did not establish
any connection between defendant's “personality
disorder” and his state of mind when the homicides
were committed. Moreover, the State asserts that
throughout the trial defendant conceded that he
killed the victims “knowingly,” infra at 1338,
but based his entire defense on the theory that
the homicides occurred in the heat of passion,
induced by reasonable provocation. Finally, the
State contends that since defendant did not
request instructions on either diminished capacity
or aggravated manslaughter, the trial court had
no duty “meticulously [to] sift through the entire
record” to determine if some combination of facts
and inferences might support such jury charges. See
State v. Choice, 98 N.J. 295, 299, 486 A.2d 833
(1985).

In State v. Breakiron, supra, 108 N.J. 591, 532 A.2d
199, we considered the diminished capacity defense
and concluded that

*608  [it] was designed by
the Legislature not as a
justification or an excuse, nor
as a matter of diminished
or partial responsibility, but
as a factor bearing on the
presence or absence of an
essential element of the crime
as designated by the Code.
The Legislature contemplated
that all are not born with
equal mental capacity, and it
would want a jury to consider
whether a mentally defective
person would be as practically
certain as would another that
death would result from the
infliction of a serious blow.
[Id. at 608, 532 A.2d 199.]

We also observed that

the mere presence of
mental disease or defect
does not perforce reduce
murder to an unspecified
degree of manslaughter. For
the purpose of determining
criminal guilt, diminished
capacity either negates the
state of mind required
for a particular offense, if
successful, or it does not. [Id.
at 609, 532 A.2d 199.]

Although the discussion in Breakiron does not
amplify the meaning of the phrase “mental disease
or defect,” as it is used in N.J.S.A. 2C:4–2, we
adverted to the difficulties inherent in attempting
to correlate mental diseases with the categories of
criminal culpability contained in the Code:

Not every mental disease or defect has relevance
to the mental states prescribed by the Code. The
variety and forms of mental disease are legion.
They range from paranoia and schizophrenia
to affective disorders and psychopathy. Some,
such as depression or anti-social disorders,
have little or no relevance to knowledge.
Others, such as schizophrenia, are clearly
relevant. Some states have attempted to define
the relevant mental diseases or defects. Our
Code does not. But “[b]oth jurists and mental
health professionals recognize that there is
no perfect correlation between legal standards
of ‘insanity’ and psychiatric classifications of
mental disorder.” [108 N.J. 618–19 n. 10, 532
A.2d 199 (citations omitted).]

Defendant's psychiatric expert Dr. Cooke
diagnosed defendant as having a “cyclothymic
personality disorder,” a condition classified as
a mental disorder by the American Psychiatric
Association. APA, DSM III–R: Diagnostic and
Statistical Manual of Psychiatric Disorders (DSM
III–R) 226–28 (3d ed. Rev.1987). Dr. Cooke
described the condition as a mood disorder that
at times causes significant depression, but does not
**1336  cause one to lose “contact with reality
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the way a manic depressant might.” In addition,
Dr. Cooke testified that defendant had a “chronic
anxiety disorder, and above-average level of anxiety
on a chronic basis,” a condition also recognized by
the American Psychiatric Association, DSM III–
R at 251, and characterized *609  by unrealistic
or excessive anxiety manifested by tension and
hyperactivity. Ibid.

After testifying to his diagnosis of defendant's
mental condition, Dr. Cooke was asked his opinion
of defendant's state of mind at the time of the
homicides. He explained that that opinion was
based on diagnostic tests of defendant, physical
evidence at the crime scene, and defendant's
statements to him. Although quoted above, supra
at 1326–1327, the relevance of Dr. Cooke's opinion
to the issues under consideration warrants its
restatement:

[U]nder that situation he experienced some
of that feeling from Vietnam, not a specific
flashback, but a feeling in which he perceives
himself to be in danger, perceives himself as
having to strike out to protect himself in part.

But even more important, that he had
an emotional response there, an impulsive
emotional response, not a response where he
stopped and thought and decided, “I will do this,
I will do that,” but, rather, a loss of control
under the influence of extreme emotions and
what I would say, combining all that data, a rage
reaction, a reaction in which his anger reached
the point of rage, which I would define as an
anger that goes out of control and an anger which
interferes with the cognitive ability a person has,
planning, judgment, recognizing consequences,
deliberating, that in my opinion, he experiences
such a loss of control.

Dr. Cooke did not expressly connect his opinion
of defendant's state of mind to his diagnosis of
defendant's mental condition, but observed that his
“testing” revealed defendant's potential for “loss of
control.”

[9]  On this record, we cannot conclude that it
was plain error for the trial court to have failed to
instruct the jury, sua sponte, on diminished capacity

and aggravated manslaughter on the hypothesis
that defendant's mental condition was the cause
of the loss of cognitive ability described in Dr.
Cooke's testimony. As Justice O'Hern noted in
Breakiron, supra: “Not every mental disease or
defect has relevance to the mental states prescribed
by the Code.” 108 N.J. at 618 n. 10, 532 A.2d
199. We also observed in Breakiron that the only
evidence of mental disease that should be admitted
in respect of diminished capacity “is that relevant
to the question of whether defendant had the
requisite mental state to commit the crime.” Id. at
618, 532 A.2d 199. Dr. Cooke did not testify that
defendant's state of mind when *610  he stabbed
the victims was caused by his mental disorders;
rather, he based his opinion on what defendant had
told him about the homicides and on the physical
evidence, as well as on his testing of defendant. Nor
did Dr. Cooke testify that defendant's particular
mental disorders were generally acknowledged
among psychiatrists to be capable of affecting one's
ability to possess the state of mind required by
the Code for murder. Rather, the thrust of Dr.
Cooke's testimony was that defendant committed
the homicides in a state of rage, provoked by his
emotional reaction to the encounter with Reynolds.
Inasmuch as defense counsel did not request
a diminished capacity charge, and the evidence
offered did not significantly relate defendant's
mental disorder to the state of mind described by
defendant's psychiatric expert, we hold that it was
not plain error for the trial court to have failed, sua
sponte, to instruct the jury on diminished capacity
and aggravated manslaughter on the theory that
defendant's mental condition afforded the jury a
rational basis for convicting defendant of the lesser
charge. See State v. Choice, supra, 98 N.J. at 299,
486 A.2d 833; cf. State v. Juinta, 224 N.J.Super.
711, 541 A.2d 284 (App.Div.1988) (plain error for
trial court to fail to charge diminished capacity in
murder prosecution where principal issue at trial
concerned insanity defense).

**1337  3. Aggravated Manslaughter—State-of-
Mind Testimony.

Although not raised by counsel at trial or
before us, the testimony of defendant's expert
concerning defendant's state of mind when he
stabbed the victims warrants our consideration of
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the appropriateness of an aggravated manslaughter
charge based solely on the expert's state-of-mind
testimony. We address this issue independently
of defendant's contentions concerning imperfect
self-defense and diminished capacity. “[W]here the
death penalty is involved, it is the duty of this Court
to examine the record for any errors affecting the
substantial rights of the accused, even though not
made a ground of appeal.” State v. Gerald, 113 N.J.
40, 69, 549 A.2d 792 (1988) *611  (quotingState
v. Taylor, 213 S.C. 330, 330, 49 S.E.2d 289, 289
(1948)).

[10]  We focus particularly on Dr. Cooke's
statement that defendant experienced “a loss of
control under the influence of extreme emotions
* * * a rage reaction, * * * which I
would define as an anger that goes out of
control and * * * which interferes with the
cognitive ability a person has, planning, judgment,
recognizing consequences, deliberating * * *.”
Unquestionably, this testimony by Dr. Cooke
provided support for the court's instruction to the
jury, specifically requested by defense counsel, on
passion/provocation manslaughter. As we noted in
State v. Bonano, 59 N.J. 515, 284 A.2d 345 (1971):

Voluntary manslaughter * *
* is an intentional homicide
done in sudden passion or
heat of blood, without malice
aforethought. [Id. at 523, 284
A.2d 345.]

In State v. Guido, 40 N.J. 191, 191 A.2d 45 (1963),
we described passion/provocation manslaughter as
follows:

Voluntary manslaughter is
a slaying committed in a
transport of passion or heat of
blood induced by an adequate
provocation, provided the
killing occurs before the
passage of time sufficient for
an ordinary person in like
circumstances to cool off. The
common law deemed such
circumstances to negate the
malice required for murder.

Involved is a concession
to the frailty of man, a
recognition that the average
person can understandably
react violently to a sufficient
wrong and hence some lesser
punishment is appropriate.
[Id. at 209–10, 191 A.2d 45
(citations omitted).]

Thus, our cases recognize that evidence sufficient to
support a finding that a homicide was committed
by one in a state of rage, induced by reasonable
provocation, ordinarily would warrant a charge
of passion/provocation manslaughter. See State
v. Powell, 84 N.J. 305, 319–24, 419 A.2d 406
(1980); State v. Bishop, 225 N.J.Super. 596, 605,
543 A.2d 105 (App.Div.1988); State v. Washington,
223 N.J.Super. 367, 377, 538 A.2d 1256 (App.Div.),
certif. denied, 111 N.J. 612, 546 A.2d 531 (1988).

Although Dr. Cooke testified that defendant's
“anger” interfered with his cognitive ability, the
expert did not conclude that defendant lacked
the state of mind required for purposeful or
knowing murder. Under the Code, conduct is
“purposeful,” with respect to a result, if it
is the person's “conscious object” *612  to
cause such a result, N.J.S.A. 2C:2–2b(1); conduct
is “knowing” if the person is “aware that
it is practically certain that his conduct will
cause such a result.” N.J.S.A. 2C:2–2b(2). The
testimony that defendant's anger “interfered with
[his] cognitive ability [for] planning, judgment,
recognizing consequences” was consistent with
the concept that the passion sufficient to sustain
a passion/provocation manslaughter verdict must
disturb a defendant's reason:

[T]o reduce the crime from
murder to manslaughter it
must appear that the killing
occurred during the heat
of a passion resulting from
a reasonable provocation,
a passion which effectively
deprived the killer of the
mastery of his understanding,
a passion which was acted
upon before a time sufficient
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to permit reason to resume
its sway had passed. [State v.
King, 37 N.J. 285, 300, 181

A.2d **1338  158 (1962).] 3

3 The Model Penal Code's rationale for
punishing passion/provocation manslaughter
less severely than murder is somewhat
different from that emphasized at common
law:

A sudden rage, however engendered, does
not necessarily or even probably negate
an intent to kill. More likely it reinforces
the firmness of the actor's resolve to take
the life of another. At most, therefore,
provocation affects the quality of the
actor's state of mind as an indicator of
moral blameworthiness. Provocation is
thus properly regarded as a recognition
by the law that inquiry into the reasons
for the actor's formulation of an intent
to kill will sometimes reveal factors that
should have significance in grading. It
is a concession to human weakness and
perhaps to non-deterability, a recognition
of the fact that one who kills in response
to certain provoking events should be
regarded as demonstrating a significantly
different character deficiency than one
who kills in their absence. [American Law
Institute, Part II, Model Penal Code and
Commentaries § 210.3, comment 5 at 54–
55 (1980).]

Thus the expert's testimony supported a passion/
provocation manslaughter theory, but did not
describe defendant's state of mind in a manner
inconsistent with responsibility for knowing
murder. Defense counsel conceded as much in his
colloquy with the trial court concerning his request
for a charge on imperfect self-defense:

THE COURT: In terms of the manner in which
the case has been tried to this jury we don't have
self-defense, we have at best manslaughter, heat
of passion, reasonable provocation; if I perceive
your defense, that is the way the case has been
tried to the jury.

*613  MR. GOLDSTEIN: That is absolutely
correct.

THE COURT: And the knowing aspect of the
killing you admit in your opening statement and
the defendant testified to it and that is not in issue
really:

MR. GOLDSTEIN: That is not in issue that
he killed—that when he was doing what he was
doing he was doing it knowingly. That is not in
issue. But he was doing it knowingly because he
may have in the words of Dr. Cooke “temporarily
misperceived the situation as one in which he
had to defend himself and act impulsively and
emotionally at the time.” That is what Dr. Cooke
said.

I don't think that means he didn't do it
knowingly. In fact, if he has the honest belief
that in the need to use deadly force to defend
himself, that would be consistent with knowingly
because he makes that decision at that time that
he must use deadly force to defend himself. What
I am saying is that decision is unreasonable under
all the facts and circumstances, but it should
constitute what was known under 2A as the
imperfect self-defense * * *.

Moreover, Dr. Cooke offered no testimony
suggesting that defendant's state of mind when
he stabbed the victims was reckless rather than
purposeful or knowing. See N.J.S.A. 2C:2–2b(3)
(“A person acts recklessly with respect to a
material element of an offense when he consciously
disregards a substantial and unjustifiable risk that
the material element exists or will result from his
conduct.”). Thus, we do not find in Dr. Cooke's
expert testimony a rational basis on which the jury
could have convicted defendant of any other lesser-
included offense of murder, except for passion/
provocation manslaughter. See State v. Crisantos
(Arriagas ), 102 N.J. 265, 276, 508 A.2d 167 (1986).
Hence, we conclude, based on our review of Dr.
Cooke's opinion testimony concerning defendant's
state of mind at the time of the homicides, that the
trial court properly charged the jury on passion/
provocation manslaughter and did not err in
omitting to instruct the jury on any other lesser-
included offense of murder.
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To recapitulate, we hold that it was not plain
error for the trial court to have omitted to
charge the jury on aggravated manslaughter—
whether in connection with the proofs offered
by defendant bearing on imperfect self-defense,
diminished capacity, or state of mind. Examined
in the context of the entire trial, defendant's
proofs attempted to persuade the jury *614  that
the homicides, although committed deliberately,
**1339  were the product of impassioned impulse,

provoked by circumstances that caused defendant
to lose control of his emotions. The thrust of
defendant's proofs was that his actions were
uncontrollable, not that his conduct was reckless
in the sense of consciously disregarding a known
risk. We are satisfied that the jury, charged on
passion/provocation manslaughter, was thereby
afforded the opportunity to consider that alternate
verdict to murder to which defendant's proofs
were essentially directed. Thus, although we hold
that defendant was not entitled to a charge on
aggravated manslaughter, we are also satisfied that
its submission to the jury would have had no effect
on the verdict.

C. Effect of State v. Gerald.
Subsequent to the trial and argument of the appeal
in this case, we held in State v. Gerald, 113 N.J. 40,
549 A.2d 792 (1988), that a defendant

who is convicted of purposely or knowingly
causing ‘serious bodily injury resulting in death’
under N.J.S.A. 2C:11–3(a)(1) and (2), or either
of them—as opposed to one who is convicted
of purposely or knowingly causing death under
those same provisions—may not be subjected to
the death penalty. [Id. at 69, 549 A.2d 792.]

The jury in Gerald was instructed, consistent with
the literal language of the Capital Punishment Act,
N.J.S.A. 2C:11–3a(1) and (2), that a conviction
for capital murder could be sustained if it found
either that the defendant purposely or knowingly
caused death, or that the defendant purposely or
knowingly caused serious bodily injury resulting
in death. Because we concluded that the evidence
in the record was susceptible to either finding, we
reversed defendant's capital murder conviction and
remanded the matter for a new trial. Id. at 91–

92, 549 A.2d 792. In our opinion in Gerald we
acknowledged, although in a somewhat different
context, that the evidence in some capital murder
cases was so compelling that there could be “no
question that [the defendant] intended the death of
his victim.” Id. at 79–80, 549 A.2d 792 (citing State
v. Ramseur, supra, 106 N.J. 123, 524 A.2d 188, and
State v. Biegenwald, supra, 106 N.J. 13, 524 A.2d
130).

*615  [11]  The trial court in this case, without
having the benefit of our holding in Gerald,
charged the jury in accordance with the statute.
Its instruction did not require the jury to
determine specifically, as required by Gerald,
whether defendant purposely or knowingly caused
the death of the victims, or whether defendant
purposely or knowingly caused serious bodily
injury that resulted in death. The trial court's
omission to charge the jury as contemplated by
Gerald is of no material significance with respect
to defendant's conviction for the murder of Paul
Reynolds because the jury did not impose the death
penalty. Thus, defendant was exposed to the same
sentence that could have been imposed were he to
have been convicted of non-capital murder. See
State v. Gerald, supra, 113 N.J. at 91, 549 A.2d 792.

[12]  However, because defendant was sentenced
to death for the murder of Stacey Elizardo, we
must determine whether the trial court's omission
of the Gerald charge requires reversal of defendant's
murder conviction. We are satisfied that on this
record the evidence was minimally adequate to
meet the “rational basis” standard established in
State v. Crisantos (Arriagas), 102 N.J. 265, 278,
508 A.2d 167 (1986), which we characterized as
imposing a low threshold for a lesser-included-
offense charge. Defendant's testimony that Stacey
“was just an image at that time” and that “he
didn't have the intentional thought to harm these
people” would have warranted the trial court
in charging the jury on non-capital murder if
Gerald had been decided before the trial of this
case. Because we conclude that the Gerald charge
would have been appropriate, we consider whether
its omission was clearly capable of affecting the
verdict. Hence, we evaluate the evidence in the
record to ascertain whether the jury's verdict

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988136279&pubNum=583&originatingDoc=Ie2475a4234cc11d98b61a35269fc5f88&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988136279&pubNum=583&originatingDoc=Ie2475a4234cc11d98b61a35269fc5f88&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST2C%3a11-3&originatingDoc=Ie2475a4234cc11d98b61a35269fc5f88&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988136279&pubNum=162&originatingDoc=Ie2475a4234cc11d98b61a35269fc5f88&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST2C%3a11-3A&originatingDoc=Ie2475a4234cc11d98b61a35269fc5f88&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988136279&pubNum=162&originatingDoc=Ie2475a4234cc11d98b61a35269fc5f88&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988136279&pubNum=162&originatingDoc=Ie2475a4234cc11d98b61a35269fc5f88&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987039056&pubNum=583&originatingDoc=Ie2475a4234cc11d98b61a35269fc5f88&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987039056&pubNum=583&originatingDoc=Ie2475a4234cc11d98b61a35269fc5f88&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987039055&pubNum=583&originatingDoc=Ie2475a4234cc11d98b61a35269fc5f88&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987039055&pubNum=583&originatingDoc=Ie2475a4234cc11d98b61a35269fc5f88&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988136279&pubNum=583&originatingDoc=Ie2475a4234cc11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_583_91&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_91
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986123966&pubNum=583&originatingDoc=Ie2475a4234cc11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_583_278&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_278
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986123966&pubNum=583&originatingDoc=Ie2475a4234cc11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_583_278&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_278


State v. Pitts, 116 N.J. 580 (1989)

562 A.2d 1320

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 24

effectively **1340  constituted a determination
that defendant purposely or knowingly caused
the victim's death. Cf. State v. Zola, 112 N.J.
384, 406–07, 548 A.2d 1022 (1988) (Although
trial court's positioning of diminished-capacity
instruction had potential for confusing jury about
availability of manslaughter verdicts independent
of finding of diminished capacity, jury *616  knew
manslaughter was available verdict but concluded
that proper verdict was murder.).

Because the Gerald issue was not raised by the
parties, we requested supplemental briefs after
argument concerning Gerald 's effect on defendant's
conviction for the Elizardo murder. Defendant
argues that our holding in Gerald mandates reversal
of his conviction for the murder of Elizardo,
contending that it was possible for the jury to
have determined that he intended only to cause
her serious bodily injury and not death. Defendant
relies primarily on his own testimony at trial,
and that of Dr. Cooke, as a basis for a jury
determination that he did not intend to kill
Elizardo. On direct examination defendant stated:

At the time it was a moment
that through the month I
went past, I can recall now
the circumstances. The actual
assault was like almost an
instantaneous like reflex for
me to have assaulted him. I
assaulted Paul with the knife;
while I was doing so, from
back of me was, it was like
a frenzied-type state of mind,
whereas, that now which I
know Stacey was behind me,
it was just an image at that
time that I wheeled around
and I sliced Stacey with the
knife at the time.

The following exchange occurred during
defendant's cross-examination:

Q. And you believe it's the macho thing to
tell this jury that you killed her because she
was prostituting herself and that Reynolds was

pimping her, is that what you want this jury to
believe?

A. I want the jury to believe that I didn't have the
intentional thought to harm these people.

Q. My question, sir, do you really want this jury
to believe, not only that you killed her, but you
killed her because Paul Reynolds was pimping
her as a prostitute, is that what you want this jury
to believe?

A. I don't want them to believe anything like that
about Stacey.

Dr. Cooke testified that defendant told him he
was initially unaware that he was assaulting Stacey
Elizardo:

He [defendant, Pitts] also then tells me that out of
the corner of his eye he saw what at some times
[sic] he described as an image, as a person, didn't
know who it was, he says, didn't know if it was a
male or female, but had a feeling very much like
the feeling that he had when he was in Vietnam, I
have to win, I have to survive, I am under attack,
things of that nature.

I went into this with him in great detail; this is not
a flashback into any specific incident, that is not
like he is reliving a specific incident in Vietnam.
I am not saying that. What I am saying, he had
the general feeling under this stressful situation
that he had had at times in Vietnam in just having
to win, *617  having to survive, having to strike
out until there was no more motion around him.
He said that he only afterwards realized that that
was Stacey.

Defendant also relies on Dr. Cooke's “state of
mind” testimony in which he expressed the opinion
that defendant killed Reynolds and Elizardo in the
heat of a rage reaction, which he described as

an anger that goes out
of control and an anger
which interferes with the
cognitive ability a person
has, planning, judgment,
recognizing consequences,
deliberating, that in my
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opinion, he experiences such a
loss of control.

The State concedes that the trial court did not
charge the jury as required by Gerald, but contends
that the evidence leaves “no doubt” that defendant
purposely or knowingly killed Stacey Elizardo. The
State relies in part on defense counsel's opening
statement to the jury:

**1341  Now, I am going to tell you that the
evidence will indeed show that on March 22nd,
1984 Darryl Pitts did stab Paul Reynolds and
Stacy Elizardo to death. It is not in this trial so
much a question of what happened on that day
as it is in fact a question of why it happened.

[I]t's our position that the evidence will show
that Darryl was a sane, capable man who was
provoked into a rage which literally compelled
him to take part in this Vietnam style killing.

The State also refers to defendant's threat to kill
Elizardo on March 20, 1984, and to defendant's
concession on cross-examination that “you use a
combat knife when you want to kill somebody.”

The State relies primarily on the testimony of the
medical examiner to demonstrate that the wounds
defendant inflicted on Elizardo were so numerous
and penetrating that it would be “inconceivable”
and “irrational” for the jury to have found that
defendant meant to cause serious bodily injury but
not death. The State notes that Elizardo's throat
was cut twice, and that “defendant drove the knife
so deep into her chest three different times that
it penetrated the chest and severed the vital aorta
artery, esophogus [sic], and lungs, and fractured her
third rib.” The State refers to several stab wounds
that penetrated through the skull and into the brain.
The State also relies on an *618  autopsy report
that revealed twenty-five to thirty separate stab
wounds, the deepest of which penetrated six inches
into the victim's body.

The State observes that after the homicides
defendant took the pulse of both victims and
determined that they were dead. Moreover,

according to James Gibbs who was waiting in the
car when defendant returned, he told Gibbs “I cut
her throat, you don't have to worry about her.”
Gibbs stated that Pitts explained that the victims
owed him money and said “[s]ee what I mean about
paybacks is a bitch.”

The State also contends that the evidence of intent
to kill is

at least as powerful, if not
more powerful, in this case
than it was in Ramseur.
The manner of killings
here—multiple stabbings—is
similar to that in Ramseur
as is the prior threats of
death. However, here there
is the peculiarly compelling
evidence of intent to kill,
as previously set forth,
not present in Ramseur,
which unquestionably reveals
defendant's conscious object
to cause the death of Paul
Reynolds and Stacy Elizardo.
(Footnote omitted.)

It is evident that the proofs before the jury
overwhelmingly established that defendant's assault
of Elizardo was so violent that death was inevitable.
The medical examiner described the wounds as
“deep, penetrating injuries.” Defendant does not
dispute the severity of the wounds inflicted during
his assault of Elizardo. Rather, defendant contends
that on the basis of his testimony that he assaulted
an “image,” in a “frenzied-type state of mind,” the
jury could have concluded that his intent was to
inflict serious bodily injury rather than death.

We first observe that the arguments advanced by
defendant in respect of the Gerald issue were those
submitted to the jury to support the contention that
defendant was guilty only of passion/provocation
manslaughter. The jury heard defendant testify that
he assaulted an “image,” not knowing it was Stacey
Elizardo. Defense counsel, in summation, told the
jury that when Reynolds told defendant
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Stacey has been sleeping with
other men * * * to get money
for drugs * * * this so enrages
and so provokes Darryl that
he falls into what Dr. Cooke
called a raged reaction and he
falls back on his training and
his instincts from Vietnam
and you have the fatal results
that we have in this case.

*619  The jury was instructed on passion/
provocation manslaughter. Its verdict was a
rejection of defendant's contention that he killed
in the heat of rage, or passion, brought on by
reasonable provocation.

We also note that defendant's testimony that he
assaulted an “image,” not knowing **1342  it was
Stacey Elizardo, was contradicted by defendant's
second statement to the police, which was read to
the jury during the State's case:

He was cut but it wasn't severe enough but
you can cut a human being and usually they'll
stay alive three minutes. That's a known fact.
According to you gentlemen, he was stabbed. All
this is going on fast. This couldn't have taken no
more than ten, 15 seconds. When [Stacey] came
out of the room, what the fuck you doing, jerkoff,
and on and on and on. I said because my fucking
money is not in my hand and it went on. That's when
I, you know, attacked her. * * *

[After Reynolds had fallen against the wall,
Stacey] went into hysterics. And when the
hysterics went down, that's when I fucked up

.

I guess originally it started as a struggle because I
grabbed her and I tried to cut her throat. I told you
before, you can use [the combat knife for] cutting
someone's throat. [Emphasis added.]

In addition, defendant's direct testimony confirmed
that he knew Elizardo was in the apartment because
he saw her shoes and coat, and Reynolds said she
was asleep. Supra at 1325. Thus, the jury had ample

basis in the record to reject defendant's assertion
that because of his “rage,” he was unaware until
it was too late that Elizardo was the victim of his
second assault.

But on the question that is decisive of the Gerald
issue, whether the assault had as its objective
serious bodily injury or death, the evidence consists
almost entirely of testimony demonstrating either
defendant's purpose to kill or his knowledge
that death was practically certain to occur. The
medical examiner's description of the wounds
on Elizardo's body incontrovertibly portrayed
an assault that would take the victim's life.
In defendant's second statement to the police
he admitted that he attempted twice to cut
Elizardo's throat. Defendant's pausing to take
the pulse of the victims to verify their death
and his *620  incriminating statements to James
Gibbs supplement the evidence demonstrating that
defendant's objective was death and not serious
bodily injury.

If the jury in this case also had been charged
in accordance with Gerald, it would have been
required to determine whether defendant intended
to kill Elizardo, or, alternatively, intended to cause
her serious bodily injury. We concur with the State's
conclusion that on this record it would be virtually
“inconceivable” that a jury could have concluded
that defendant intended to cause serious bodily
injury to Elizardo, but not death.

We expressed in State v. Bey, 112 N.J. 45, 548 A.2d
846 (1988), our belief that

in death penalty cases an
appellate court must subject
the record to intense scrutiny.
The stark fact that a litigant's
life is at stake intensifies the
obligation of judicial review.
[Id. at 92–93, 548 A.2d 846.]

We also set forth in Bey the standard for assessing
the effect of error in capital cases:

Thus, in assessing the impact
of error in either the guilt
or penalty phase of a capital
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case, we shall continue to
determine reversibility on
the basis of a qualitative
determination that considers,
in the context of the entire
case, whether the error was
clearly capable of affecting
either the verdict or the
sentence. * * * We are satisfied
that its application in capital
cases is sufficiently flexible to
accommodate our heightened
concerns and responsibilities
in reviewing death-penalty
prosecutions. [Id. at 94–95,
548 A.2d 846.]

After a meticulous review of the record in this
case, we are convinced that the jury's verdict
was a determination that defendant purposely or
knowingly caused the death of Stacey Elizardo. We
are fully satisfied that the trial court's omission of
the charge required by Gerald was not **1343
capable of affecting the jury's verdict. Moreover, we
are convinced that “there was no realistic likelihood
of prejudice” resulting from such omission, a
standard of review proposed by our concurring
colleague in Bey. 112 N.J. at 116, 548 A.2d
846 (Handler, J., concurring). No matter how
indulgently this record is read, we cannot conceive
that the jury, charged in accordance with Gerald,
would have concluded that defendant intended to
cause Elizardo serious bodily injury, but not death.

*621  IV.

Guilt and Penalty Phase Issues

Admissibility of Psychiatric Expert Testimony
Based on Sodium Amytal Interview of Defendant

During the guilt phase of the trial, defendant
proffered the expert testimony of Dr. Robert
Sadoff, a highly qualified forensic psychiatrist,
concerning defendant's state of mind at the time
of the homicides. Defense counsel advised the trial
court that Dr. Sadoff's testimony was based in

part on an interview while defendant was under
the influence of an intravenously-administered
barbiturate known as sodium amytal. The trial
court conducted an extensive hearing pursuant to
Evidence Rule 8 to determine the admissibility of
the expert testimony. The Rule 8 hearing included
testimony from Dr. Sadoff and two other highly
qualified psychiatrists, Dr. Martin Orne for the
State and Dr. Joseph DiGiacomo for the defendant.
Following the hearing, the trial court ruled that
Dr. Sadoff would not be permitted to give expert
testimony in the guilt phase that was based
on factual conclusions derived from defendant's
statements during the sodium- amytal interview.
However, the court ruled that Dr. Sadoff's opinion
would be admissible if based on hypothetical facts
consistent with evidence in the record. See Evid. R.
58.

During the penalty phase of the case, defense
counsel again sought to elicit Dr. Sadoff's expert
testimony to support the existence of mitigating
factors. The trial court ruled, as it did in the guilt
phase, that Dr. Sadoff's expert testimony was also
inadmissible in the penalty phase if based on facts
gleaned from defendant's sodium-amytal interview.
Although the trial court suggested that Dr. Sadoff
could base his expert testimony in the penalty phase
on facts already in evidence by virtue of defendant's
guilt phase testimony, defense counsel advised the
trial court that Dr. Sadoff would not testify because
of the limitations imposed by the trial court's ruling.
Defendant contends before us that the trial court's
rulings in both the *622  guilt and penalty phases
were erroneous, requiring reversal of defendant's
convictions for murder as well as reversal of his
death sentence.

[13]  The general principles that determine
the admissibility of scientific-type evidence were
recently summarized in Romano v. Kimmelman, 96
N.J. 66, 474 A.2d 1 (1984):

In New Jersey, the results of scientific tests
are admissible at a criminal trial only when
they are shown to have “sufficient scientific
basis to produce uniform and reasonably reliable
results and will contribute materially to the
ascertainment of the truth.” State v. Hurd, 86
N.J. 525, 536 [432 A.2d 86] (1981) (quoting
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State v. Cary, 49 N.J. 343, 352 [230 A.2d
384] (1967)). Scientific acceptability need not be
predicated upon a unanimous belief or universal
agreement in the total or absolute infallibility of
the techniques, methodology or procedures that
underlie the scientific evidence. * * * Reliability of
such evidence must be demonstrated by showing
that the scientific technique has gained general
acceptance within the scientific community. State
v. Johnson, 42 N.J. 146, 170–71 [199 A.2d 809]
(1964). The fact that a possibility of error exists
does not preclude a conclusion that a scientific
device is reliable. This Court in Johnson noted:
“Practically every new scientific discovery has its
detractors and **1344  unbelievers, but neither
unanimity of opinion nor universal infallibility
is required for judicial acceptance of generally
recognized matters.” Id. at 171 [199 A.2d 809].
Once the showing of general acceptability has
been made, courts will take judicial notice of the
given instrument's reliability and will admit in
evidence the results of tests from the instrument
without requiring further proof. [Id. at 80, 474
A.2d 1.]

Thus, in determining the admissibility of evidence
derived from scientific procedures, a court must
first ascertain the extent to which the reliability of
such procedures has attained general acceptance
within the relevant scientific community. See
Windmere, Inc. v. International Ins. Co., 105 N.J.
373, 377–79, 522 A.2d 405 (1987). Testimony
by qualified experts is an acknowledged method
for proving general acceptance of a scientific
procedure. Id. at 379–82, 522 A.2d 405.

The testimony at the Rule 8 hearing revealed
substantial agreement among the three experts
concerning the scientifically acceptable uses of
testimony induced by sodium amytal. The witnesses
agreed that sodium-amytal-induced interviews are
not considered scientifically reliable for the purpose
of ascertaining “truth.” See also State v. Sinnott,
24 N.J. 408, 421, 132 A.2d 298 (1957) (“The
general consensus appears to be that while the
‘truth *623  sera’ are valuable as a diagnostic aid
because they tend to diminish the inhibitions of
the subject being interviewed, they do not in any
wise provoke a certainty of truth-telling on his
part.”). See generally Dession, Freedman, Donnelly

& Redlich, Drug–Induced Revelation and Criminal
Investigation, 62 Yale L.J. 315 (1953) (hereafter
Dession, Drug–Induced Revelation ) (“Thus the bare
results of an interview under the influence of drugs
should not, standing alone, be considered a valid
and reliable indicator of the facts.”). Id. at 342.

The experts also expressed general agreement that
sodium-amytal-induced interviews, conducted by
trained psychiatrists, may be useful diagnostically
as a component of a comprehensive psychiatric
evaluation. See, e.g., Dession, Drug–Induced
Revelation, supra, 62 Yale L.J. at 342. However,
the expert witnesses had somewhat different views
concerning the use of an interview induced by
sodium amytal to determine a suspect's state of
mind when committing a criminal act. Dr. Orne,
the State's expert, expressed significant reservations
about the use of sodium amytal to determine state
of mind. Although Dr. Orne agreed that sodium-
amytal interviews could be useful diagnostically
and therapeutically, he testified that the drug
was not appropriate for use in a forensic setting
to determine state of mind: “To the extent that
the state of mind on an historical event involves
making judgments between two or three different
statements that the patient has made and you don't
know which is true [sic]. You are using it as a truth-
telling device and there is no use for that.” Dr.
Orne expressed the opinion, based on Dr. Sadoff's
reports and a videotape of the sodium-amytal
interview, that Dr. Sadoff relied on the interview to
ascertain which of the defendant's versions of the
homicides was truthful. Dr. Orne also noted that
Dr. Sadoff's questioning of defendant during the
amytal interview was leading and suggestive.

Dr. DiGiacomo, defendant's expert, testified that
a sodium-amytal interview could be useful in
assessing state of mind, and observed that a
trained psychiatrist could use the interview *624
diagnostically to determine if a suspect was
psychotic or suffered from a traumatic neurosis.
Dr. DiGiacomo testified that his review of the
viodeotaped interview caused him to believe that
defendant was not “totally in control” when he
killed Stacey, and also helped him to rule out
psychosis or neurosis as a reason for the homicides.
During questioning by the court, Dr. DiGiacomo
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conceded that he found “troublesome” that portion
of Dr. Sadoff's report suggesting reliance on the
amytal interview to determine the “veracity and
reliability” of defendant's statements.

**1345  Dr. Sadoff testified that he had
interviewed defendant twice before conducting
the interrogation with sodium amytal, the first
time to determine competency to stand trial
and the second time at the specific request of
defendant's trial counsel. He explained that the
significant differences between defendant's versions
of the homicides on these two occasions, as
well as defendant's accounts of his Vietnam
combat experiences, prompted him to recommend
an interview using sodium amytal. Dr. Sadoff
testified that defendant's responses to leading
questions about Vietnam during the amytal-
induced interview persuaded him that defendant
had not experienced a “Vietnam flashback”
when he committed the homicides and enabled
him to rule out post-Vietnam stress syndrome
as an explanation for defendant's actions. Dr.
Sadoff further testified to his conclusion, based
on the amytal interview, that at the time of
the homicides Pitts believed that Reynolds was
causing Elizardo to engage in prostitution, and,
enraged by that belief, defendant killed both
Reynolds and Elizardo. Dr. Sadoff acknowledged
that he had no opinion about whether Reynolds
actually had enticed Elizardo into prostitution, but
concluded, based on Pitts's statements while under
the influence of sodium amytal, that Pitts's belief
that that had occurred was truthful and caused
him to commit the homicides. During questioning
by the trial court, Dr. Sadoff acknowledged that
he derived from the sodium-amytal interview the
opinion that Pitts killed the victims in a state of rage
because of Pitts's belief that Reynolds *625  was
“pimping” Stacey, but denied that he had used the
amytal interview to ascertain the truth of any facts
other than what Pitts believed at the time of the
homicides. Dr. Sadoff also acknowledged, during
questioning by the trial court, that he could render
an opinion on defendant's state of mind without
reliance on the amytal interview if the critical facts
concerning defendant's belief were included in a
hypothetical question propounded by counsel.

At the conclusion of the Rule 8 hearing, the
trial court held that Dr. Sadoff would not be
permitted to rely on the sodium-amytal interview
in expressing an opinion about defendant's state
of mind when he killed Paul Reynolds and
Stacey Elizardo. The court concluded that Dr.
Sadoff had “relied on sodium amytal to determine
the truth or veracity of what the defendant

believed.” 4  Acknowledging agreement among
the three expert *626  witnesses that sodium-
amytal **1346  interviews are not scientifically
reliable for ascertaining truth, the trial court
concluded that Dr. *627  Sadoff's proposed
use of the amytal interview was unreliable and
therefore impermissible. The court specifically
noted, however, that Dr. Sadoff would be
permitted to render his expert opinion about
defendant's state of mind if based on a hypothetical
question consistent with the evidence in the case.
Nevertheless, defendant's counsel made no further
attempt to elicit Dr. Sadoff's testimony during the
guilt phase of the case.

4 Our dissenting colleague argues that “[i]t is
unfair and inaccurate to conclude, as did
the trial court, that Dr. Sadoff was of the
opinion that the defendant acted with the
belief that Stacey was engaged in prostitution
simply because the defendant said this during
the sodium-amytal interview.” Post at 1367.
However, at several stages of the Rule 8
hearing Dr. Sadoff appeared to acknowledge
that it was only during the sodium-amytal
interview that defendant expressed his belief
that he killed Stacey Elizardo in a state of rage:

THE COURT: Well, let me share with
you my dilemma. I have the impression
that you, Dr. Orne, and Dr. DiGiacomo
would all agree that as a fact-determining
drug sodium amythal [sic] is totally
ineffective.
THE WITNESS: I would agree.
THE COURT: And it would appear that
this state of the law that as such, the
results of such a test are inadmissible in
the courts of law of this state.
THE WITNESS: Yes.
THE COURT: I have the further
impression that there are many areas of
diagnosis and/or treatment where it is a
useful tool to a trained psychiatrist.
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THE WITNESS: Yes.
THE COURT: I have listened to your
testimony and I have the impression you
are saying you have concluded that the
defendant was in a state of rage when he
committed the offenses?
THE WITNESS: Yes.
THE COURT: And that that rage was
because of his belief that Stacy was being
pimped by Paul Reynolds?
THE WITNESS: Yes.
THE COURT: Is that accurate?
THE WITNESS: Yes.
THE COURT: And the only place the
fact of that pimping which is the basis for
your opinion comes from are the sodium
amythal [sic] testing * * * so that anyone
who puts it on any kind of scale, it seems
to me, would say this was the least reliable
part of a totally unreliable test, but the
doctor has learned the facts as a result of
it; how do I deal with that and resolve that
in terms of it is not reliable to ascertain
the truth? Have you used it to ascertain
the truth of what was in his mind on that
date?
THE WITNESS: Have I?
THE COURT: Pitts. Yes.
THE WITNESS: I have not, no.
THE COURT: You have not?
THE WITNESS: I have not. I would
not allege in any way or fashion that
the information about pimping or about
Stacy being a prostitute has any factual
basis at all. I don't know if it's the
truth. What I believe is from my testing,
that Darryl Pitts believed at least under
sodium amytal that that was the reason he
killed her.
THE COURT: And related to you under
the least reliable part of the test?
THE WITNESS: All right. Yes.

Also, during cross-examination Dr. Sadoff
indicates that his testimony about
defendant's rage was based on the sodium-
amytal interview.

BY MR. KASSELMAN:
Q. Well, how does—well, before the test,
Doctor, you indicated that you weren't
able to give an opinion in this case, isn't
that correct?
A. I said—

Q. You didn't feel comfortable giving an
opinion?
A. I didn't feel that I could give one within
a reasonable medical certainty.
Q. Right. Exactly.
A. An opinion about the Vietnam
stress syndrome, and I had no other
understanding as to why these two people
were killed, and I said if we do the sodium
amythal [sic] we can either confirm the
Viet Nam stress syndrome idea or maybe
something else will emerge. And what
came out was this story that I had not
had before which seemed to me to be
consistent with the type of rage that
would be necessary for homicide under
those circumstances.
Q. So that based upon the sodium amytal
test you received some information which
led you to eliminate Vietnam and to
substitute in its place another scenario for
the killing, is that correct?
A. I guess that is a way to put it, yeah.

In the guilt phase the trial court did not
specifically decide the question whether defendant's
expert could use the sodium-amytal interview
diagnostically, as a basis for an expert opinion
concerning defendant's state of mind at the time of
the homicides:

The distinction from this case is that there is
an attempt on Dr. Sadoff's part to use it as a
so-called diagnostic tool of some sort and on
the basis of that to give an opinion to the jury
concerning the state of mind of the defendant at
the time these offenses were committed. So that
raises a sub-issue as to whether or not the test is
reliable enough to a psychiatrist using it to enable
or allow him to give an opinion to a jury which
is based upon the employment of that test. And I
think this case doesn't even require this Court to
make that determination in any broad or general
terms, because the very limited question involved
here is the use of the test by Dr. Sadoff and
whether he used it to ascertain truth or whether
he used it as some sort of a diagnostic tool having
no relationship to truth or falsity, because it does
appear in those situations where it is allowed, it
is allowed because the expert psychiatrist who
employs it does not employ it to determine the
truth and his opinion as a result of its use is
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not based upon the truth or falsity of what was
ascertained because it makes no difference to the
opinion given.

In this case, my very strong impression is Dr.
Sadoff used it * * * for the purpose of ascertaining
the belief of the defendant which is a fact and
based upon that fact he has formulated his
opinion, which is to say that he has relied on
sodium amytal to decide the truth or veracity of
what the defendant believed.

However, the clear implication of the trial court's
ruling was that a sodium-amytal interview could
be used diagnostically as a basis for an expert's
opinion, as our dissenting colleague suggests, post
at 1367, provided the content of the interview is
not offered to prove the truth of the declarant's

statements. 5

5 At the conclusion of the Rule 8 hearing the trial
court observed:

That does not mean to say that the
defense is foreclosed from getting Dr.
Sadoff's opinion in evidence, and I believe
that it would be very appropriate one, to
give Dr. Sadoff the hypothetical state of
facts, assuming it's based on evidence, and
let him give his opinion based on those
facts.
Now, in that case if the jury believes
the facts they can evaluate his opinion
and if they disbelieve the facts which
are the basis of his opinion, then they
are in position to give it what weight or
credibility they believe it deserves.
On the other hand, if the defendant
should decide to testify and decide to
tell the jury and everyone else what the
basis of his thinking was at the time,
then of course, Dr. Sadoff would be at
liberty to take that information in the
form of underlying facts and give an
opinion. The jury then is able to evaluate
the underlying facts, as jurors are able
to do, without being asked to evaluate a
sodium amytal testing procedure which
apparently even the experts can't agree on
evaluating.

**1347  *628  As noted above, supra at 1343,
at the conclusion of the penalty phase defense

counsel again sought to elicit Dr. Sadoff's expert
testimony on defendant's state of mind to support
the mitigating factor set forth in N.J.S.A. 2C:11–
3c(5)(a): “The defendant was under the influence
of extreme mental or emotional disturbance
insufficient to constitute a defense to prosecution.”
The trial court ruled, as it did in the guilt phase,
that Dr. Sadoff could not rely on the sodium-
amytal interview to express an opinion about
defendant's state of mind based on defendant's
beliefs at the time of the homicides. The court
observed, however, that defendant had testified in
the guilt phase about the very same “beliefs” that
Dr. Sadoff learned of during the amytal interview.
Hence, the court emphasized that Dr. Sadoff could
testify about defendant's state of mind in the penalty
phase on the basis of defendant's direct testimony,
but could not base his opinion on the truthfulness
of statements made by defendant during the
sodium-amytal interview. The trial court was
asked specifically by defense counsel if his ruling
precluded defendant's expert from offering any
state-of-mind opinion based on the sodium-amytal
interview. In response, the trial court acknowledged
the diagnostic value of sodium-amytal interviews
but declined to rule “in a vacuum” on *629  the

admissibility of such testimony. 6  Defense counsel
did not call Dr. Sadoff to testify in the penalty phase
of the case.

6 The colloquy on this point follows:
My ruling now is sodium amytal
is unreliable as a truth ascertaining
device. The psychiatric profession said it
unanimously and the courts have said it
unanimously, and it doesn't make any
difference whether it's the penalty phase
or guilt phase, it is still unreliable and
it is its unreliability which makes it
inadmissible.
Beyond that, I rule nothing. Dr. Sadoff
may come in and say whatever he wants
to, and if you want his opinion, it seems
to me all you have to do is feed him
the information that he got under the
sodium amytal because now your client
has testified to it in this Court and it
would be a very proper basis for Dr.
Sadoff's opinion.
Have I left anything unclear?
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MR. GOLDSTEIN: The only thing I am
the least bit unclear about, and maybe,
it's been a long day, maybe I am being
somewhat obtuse, but the only thing I
am a little bit unclear about, are you
indicating that Dr. Sadoff may not tell the
jury on direct that he believes him under
the sodium amytal because of the sodium
amytal, but he may in fact tell the jury that
he gave him a sodium amytal interview
without expressing his opinion?
THE COURT: What probative value
would that have?
MR. GOLDSTEIN: Well, the same thing
when you say, “Did you give him
the Minnesota Multiphasic Personality
Test?”
THE COURT: The Minnesota
Multiphasic Personality is a well
recognized and accepted psychiatric test.
MR. GOLDSTEIN: So then I am correct
that Dr. Sadoff would not be allowed to
mention the sodium amytal?
THE COURT: No, I am not saying that
because I don't know in what context he
would want to say it. It does have some
diagnostic aid to psychiatrists; we heard
two days of what they are. I don't know
whether any of them are relevant in this
case and I am not going to make rulings
in a vacuum.

[14]  We are fully in accord with the trial court's
holding that precluded Dr. Sadoff from using the
sodium-amytal-induced interview of defendant to
provide expert opinion testimony on defendant's
state of mind in the guilt phase of the trial. We
**1348  find the trial court's assessment of Dr.

Sadoff's Rule 8 testimony to be perceptive and
accurate. Although Dr. Sadoff may have used
defendant's amytal interview diagnostically to some
extent, it is uncontrovertible that he relied on the
interview *630  to ascertain the truth of defendant's
beliefs about the reasons he had committed the
homicides. Thus, state-of-mind testimony by Dr.
Sadoff, based on defendant's “beliefs” expressed
during the amytal interview, would have exposed
the jury to an expert opinion derived at least in part
from a scientific procedure that has not attained
general acceptance in the scientific community.

On the two occasions that this Court has considered
the question, we have concluded, based on the
then-existing state of scientific knowledge, that
testimony derived from a sodium-amytal-induced
interview is inadmissible to prove the truth of
the facts asserted. See State v. Levitt, 36 N.J.
266, 275, 176 A.2d 465 (1961); State v. Sinnott,
supra, 24 N.J. at 421–23, 132 A.2d 298. Our rule
is consistent with the views expressed by other
courts that have addressed the issue. See United
States v. Solomon, 753 F.2d 1522, 1525–26 (9th
Cir.1985); United States v. Swanson, 572 F.2d 523,
527–28 (5th Cir.), cert. denied, 439 U.S. 849,
99 S.Ct. 152, 58 L.Ed.2d 152 (1978); Chapa v.
Chapa, 491 So.2d 969, 970–71 (Ala.Civ.App.1986);
State v. Thomas, 79 Ariz. 158, 285 P.2d 612,
613–14 (Sup.Ct.1955), cert. denied, 350 U.S. 950,
76 S.Ct. 326, 100 L.Ed. 828 (1956); Fetters v.
State, 436 A.2d 796, 800 (Sup.Ct.Del.1981); Harper
v. State, 249 Ga. 519, 292 S.E.2d 389, 395–
96 (Sup.Ct.Ga.1982); State v. Linn, 93 Idaho
430, 462 P.2d 729, 732 (Sup.Ct.1969); State v.
Rosencrantz, 110 Idaho 124, 714 P.2d 93, 99 (Idaho
App.1986); State v. Foerstel, 674 S.W.2d 583, 593–
94 (Mo.App.1984); State v. Delk, 692 S.W.2d 431,
439 (Tenn.Cr.App.1985); Cain v. State, 549 S.W.2d
707, 711–12 (Texas Cr.App.), cert. denied, 434 U.S.
845, 98 S.Ct. 149, 54 L.Ed.2d 111 (1977). The
expert testimony adduced at the Rule 8 hearing
indicated that the scientific community continues
to view testimony induced by sodium amytal as
unreliable to ascertain truth. Thus, the trial court's
ruling excluding Dr. Sadoff's testimony in the guilt
phase was consistent with our precedents, with
the weight of authority throughout the country,
and also with contemporary scientific knowledge
as reflected by the expert testimony. Moreover, the
trial court *631  properly acknowledged that Dr.
Sadoff could furnish expert testimony based on a
hypothetical question, supported by other evidence
in the record, that set forth the facts revealed to
Dr. Sadoff during the sodium-amytal interview. We
find no error in the trial court's disposition of this
issue.

[15]  Nor do we find error in the trial court's
ruling that precluded Dr. Sadoff from furnishing
expert testimony in the penalty phase that relied
on factual conclusions derived from the sodium-
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amytal interview. In this connection, we first
observe that the jury determined that the mitigating
factor to which Dr. Sadoff's testimony was directed,

N.J.S.A. 2C:11–3c(5)(a), 7  existed with respect to
both homicides. We acknowledge, of course, that
the weight the jury ascribed to that mitigating factor
may have been affected by the exclusion of Dr.
Sadoff's testimony.

7 The mitigating factor set forth in N.J.S.A.
2C:11–3c(5)(a) is as follows: “The defendant
was under the influence of extreme mental
or emotional disturbance insufficient to
constitute a defense to prosecution.”

Defendant contends that the trial court's ruling
concerning Dr. Sadoff's testimony in the penalty
phase was error. Defendant relies on State v.
Davis, 96 N.J. 611, 477 A.2d 308 (1984), and
State v. Timmons, 192 N.J.Super. 141, 469 A.2d 46
(Law Div.1983), in support of his assertion that a
much less stringent standard should be applied to
evidence proffered by a defendant in the penalty
phase of a capital case than that which governs
admissibility during the guilt phase.

We note that since the trial of this case the
legislature has dealt with the essence **1349  of
defendant's contention, although not its specific
application in this case, by amending the Capital
Punishment Act to prescribe a more tolerant
standard of admissibility for evidence offered by
a defendant to support one or more mitigating
factors. N.J.S.A. 2C:11–3(c)(2)(b) now provides:

*632  (b) The admissibility
of evidence offered by the
State to establish any of
the aggravating factors shall
be governed by the rules
governing the admission of
evidence at criminal trials.
The defendant may offer,
without regard to the rules
governing the admission of
evidence at criminal trials,
reliable evidence relevant to
any of the mitigating factors.
If the defendant produces
evidence in mitigation which

would not be admissible
under the rules governing
the admission of evidence at
criminal trials, the State may
rebut that evidence without
regard to the rules governing
the admission of evidence at
criminal trials. [L.1985, c. 178
(approved and effective June
10, 1985).]

Although we need not literally apply the provisions
of N.J.S.A. 2C:11–3(c)(2)(b) to the issue before

us, 8  the thrust of that amendatory provision
was foreshadowed by our holding in State v.
Davis, supra, 96 N.J. 611, 477 A.2d 308. In that
case defendant pled guilty to murder and sought
to offer in the penalty phase of the proceeding
expert testimony from a professor of sociology,
based on statistical data, that a person sharing
defendant's statistical profile would be unlikely
to commit further crimes if released from prison
after serving the mandatory minimum thirty-
year term. Although expressly declining to rule
on the admissibility of the proposed testimony
in respects other than relevancy, we held that
the proffered expert testimony “generally satisfies
broad standards of relevancy” and hence was
admissible to establish a mitigating factor in the
penalty phase. Id. at 621, 477 A.2d 308. In reaching
that conclusion, we “ascribe[d] to the Legislature
full appreciation of the singular nature of the
penalty phase of a capital proceeding and the
ineluctable conclusion that doubts must be resolved
in favor of admission when evidence of a mitigating
factor is offered by the defendant.” Id. at 620,
477 A.2d 308. We specifically noted that our
determination *633  was “consistent with Senate
Bill 950, the proposed amendment to N.J.S.A.
2C:11–3 * * *.” Id. at 621 n. 1, 477 A.2d 308.

8 The Senate Judiciary Committee's Statement
to Senate Bill No. 950 (L.1985, c. 178)
includes the following explanatory comment:
“In enacting the amendments contained in
this bill, the intent of the Legislature is
to effect only prospective changes. The
amendments are not intended to apply
retrospectively or to affect cases now on
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appeal.” But cf. State v. Biegenwald, supra,
106 N.J. 13, 65–67, 524 A.2d 130 (1987)
(holding that provision in Chapter 178, Laws
of 1985 requiring jury to find beyond a
reasonable doubt that aggravating factors
substantially outweigh mitigating factors
would be applied retroactively to defendant
based on fundamental fairness).

Our opinion in Davis also set forth broad guidelines
for determining the admissibility of evidence to
establish mitigating factors in the penalty phase of
a capital case:

We stress, however, that the conventional
standards of competency, relating to both the
expert's qualifications and the scientific reliability
of the subject matter, are not to be strictly applied
in this context—the penalty phase of a capital
proceeding—in which the choice before the jury
is between life and death.

We have recognized that standards of proof may
vary depending upon the litigational context.
Evidential rules or standards of admissibility
in the sense of the authenticity or competency
of evidence may likewise be varied depending
upon the purpose to be served by the evidence.
With respect to the sentencing of a convicted
criminal, as noted, we have been extraordinarily
tolerant as to the subject and form of evidence
to be considered in this most delicate kind of
determination. * * *

A lowered threshold of admissibility for evidence
proffered in mitigation of the death penalty in
the sentencing phase of a criminal proceeding is
consistent **1350  with this recognition. In this
setting, it would be incorrect for the court to
apply the evidential prerequisites with the same
strictness that is required in the guilt phase of the
trial. When guilt is not the determinative issue,
greater flexibility and latitude may be accorded a
factfinder in his or her use of expert testimony.

To the extent that evidence of the type sought
to be proffered in the case at bar arguably may
suffer shortcomings when measured by strict
rules of evidential relevance and competence,
such deficits will go to the weight of the
testimony, properly relegating to the adversarial

process the task of “separating the wheat from
the chaff.”

However, relaxed standards for admissibility are
not to be equated with automatic admissibility.
Judicial tolerance is not judicial license. For
example, in this case the court may, upon
a persuasive showing, consider the report,
or any of its component parts, incomplete
and therefore unhelpful. Arguably, the report
could, upon countervailing proofs presented by
the prosecutor through cross-examination or
rebuttal evidence, be considered untrustworthy
because of its failure to consider the educational
background, employment history, familial
status, criminal record, or some other important
demographic factor relating to the potential for
rehabilitation. It might also be considered flawed
because of its use of, or its undifferentiated
emphasis upon, statistical data based upon race,
gender, or some other suspect characteristic.
The court must retain discretion to exclude the
evidence, in whole or in part, if its probative value
is substantially outweighed by its unfounded or
speculative character and the risk of confusion of
the essential issues. [Id. at 621–24, 477 A.2d 308
(citations and footnote omitted).]

*634  Application of the principles enunciated in
Davis does not produce a simplistic resolution of
the issue before us. As noted above, supra at 1322–
1323, defendant's death sentence must be reversed
on other grounds. Thus, the admissibility of Dr.
Sadoff's penalty phase testimony is not of critical
consequence to our disposition of this appeal.
Nevertheless, its resolution is desirable here since
the issue may present itself again on remand and
may also recur in other capital proceedings.

We consider two factors to be particularly decisive
in our conclusion that the trial court properly
excluded the proffered testimony of Dr. Sadoff.
First, we read the record of the Rule 8 hearing
as demonstrating a concession by Dr. Sadoff that
he used the sodium-amytal interview to establish
the truth of defendant's belief about the reason
he murdered the victims, a use that appears to
conflict with the prevailing opinions in the scientific
community concerning the reliable uses of sodium-
amytal-induced testimony. Second, the trial court
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offered defense counsel the opportunity to elicit
Dr. Sadoff's expert opinion in the penalty phase
on the basis of defendant's direct testimony in
the guilt phase that was virtually identical to the
statements elicited by Dr. Sadoff from defendant
during the sodium-amytal interview. Although we
acknowledge that Dr. Sadoff's opinion based on the
defendant's statements during the amytal interview,
corroborated by defendant's direct testimony,
might have had a greater impact on the jury, we
cannot criticize the trial court for balancing the
potential impact of the proposed testimony against
its apparent unreliability. We read the trial court's
ruling as acknowledging Dr. Sadoff's right to testify
to his expert opinion of defendant's state of mind
based in part on the sodium-amytal interview,
relying on defendant's trial testimony, rather than
his statements during the amytal interview, to
establish defendant's belief about why he killed
Reynolds and Elizardo. In our view, the trial
court's disposition of this issue was pragmatic,
balanced, and thoroughly consistent with the
relaxed standards of admissibility endorsed *635
by our opinion in Davis. Hence, we find no error in
the trial court's ruling.

**1351  [16]  Had the state of the record not
permitted the trial court to offer Dr. Sadoff
the opportunity to testify based on defendant's
guilt-phase testimony, application of the principles
set forth in Davis would have suggested that
Dr. Sadoff be permitted to testify about his
opinion based on defendant's beliefs expressed
in the amytal interview. In that event, the trial
court would have been compelled to charge the
jury concerning the unreliability of facts learned
from a subject testifying under the influence of
sodium amytal, and Dr. Sadoff's opinion could
have been challenged on cross-examination and
by rebuttal testimony. Total exclusion of penalty-
phase evidence to support a mitigating factor
should occur only in those circumstances in which
a trial court is convinced that its admission,
taking into account the balancing effects of
cross-examination, rebuttal testimony, and curative
instructions, would frustrate rather than advance
society's interest in according a fair trial to a capital
defendant.

V.

Penalty Phase Issues

A. Aggravating Factor 2C:11–3c(4)(c).
Since the trial of this case occurred before our
decisions in State v. Ramseur, supra, 106 N.J.
123, 524 A.2d 188, and State v. Biegenwald, supra,
106 N.J. 13, 524 A.2d 130, the trial court, in
charging the jury concerning aggravating factor

c(4)(c), 9  did not have the benefit *636  of our
narrowing construction of that aggravating factor.
See State v. Ramseur, supra, 106 N.J. at 198–
211, 524 A.2d 188. We noted in Ramseur that
the introductory language of factor c(4)(c) (“[t]he
murder was outrageously or wantonly vile, horrible
or inhuman”), “is indefinite beyond anyone's ability
to remedy * * *.” Id. at 199, 524 A.2d 188.
Thus, we determined that in the application of this
aggravating factor “the first part of the provision
is rendered nugatory. The resultant construction
is that the aggravating factor exists when the
murder ‘involved torture, depravity of mind, or an
aggravated battery to the victim.’ ” Ibid. We also
adopted in Ramseur a narrowing construction of
c(4)(c) in order to satisfy constitutional standards,
and we concluded that the defendant's state of mind
was the critical element:

9 The trial court's charge to the jury on
aggravating factor c(4)(c) was as follows:

Insofar as the first aggravating factor
which I have just mentioned in
connection with each of the murders,
although every murder may be viewed
as vile, horrible or inhuman, this does
not mean that there is an automatic
aggravating factor in every case of
murder. What is necessary is that the
State prove that the attack by the
defendant Pitts on the victim that you
are considering involved either torture or
conduct indicating a depraved mind or
that the attack was so savagely brutal
or outrageously cruel and violent that
the adjectives wantonly vile or horrible
or inhuman are justified. You must be
satisfied that such conduct was present
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and you must be satisfied beyond a
reasonable doubt.

We are convinced that the essence of the
legislative concern is the defendant's state of
mind. We do not believe that the Legislature
intended to distinguish between two murderers
each of whom intended to inflict immediate death
upon the victim without any additional suffering
whatsoever, when one victim dies immediately
and the other lives for a long period of time and
experiences excruciating pain. That capricious
event alone would be perceived as an insufficient
basis on which to inflict death on that defendant
while imposing imprisonment on the other. Our
system of criminal laws is predicated usually
on the imposition of punishment based on the
defendant's intent. Indeed, our Code's ranking of
crimes by degree places those crimes committed
with intentional conduct as the highest degree of
crime, for which the defendant is most severely
punished. Society's concern, the community's
concern, the Legislature's concern, is to punish
most harshly those who intend to inflict pain,
harm, and suffering—in addition to intending
death. [106 N.J. at 207–08, 524 A.2d 188.]

**1352  We also set forth in Ramseur the essential
elements of a proper charge to a jury on factor c(4)
(c):

Therefore, depending on
the facts, the jury
should be charged—without
quoting the statute—that this
aggravating factor exists if
the murder involved torture,
depravity of mind, or an
aggravated battery to the
victim. Torture or aggravated
battery to the victim shall
be found if the defendant
intended to cause, and did
in fact cause, severe physical
or psychological pain or
suffering to the victim prior to
the victim's death, “severity”
measured either by the *637
intensity of the pain, or
the duration of the pain,
or a combination of both.

Where the murder was
not the product of greed,
envy, revenge, or another
of those emotions ordinarily
associated with murder, and
served no purpose for
the defendant beyond his
pleasure of killing, the court
shall instruct the jury on
the meaning of depravity in
this specific context. For the
defendant who killed for the
enjoyment of it, because the
victim just happened to be in
the area, or for no reason at
all, just to kill, society must
be able to reserve its most
extreme sanction. [106 N.J. at
211, 524 A.2d 188 (footnotes
omitted).]

Accordingly, defendant contends that the trial
court's c(4)(c) charge was error, and the State
acknowledges, as indeed it must, that the charge
did not conform to our holding in Ramseur. This
constitutes an additional ground for reversal of
defendant's death sentence.

[17]  Although at oral argument defense counsel
agreed with the State's assertion that aggravating
factor c(4)(c) could be submitted to the jury in
the event, on remand, the State again sought to
impose the death penalty, we would caution the trial
court that on an issue of that magnitude counsel's
concession could not relieve the trial court of its
responsibilities. Thus, if the issue is presented on
remand, the trial court must independently assess
the State's proofs, in the context of our holding in
Ramseur, in order to determine whether the State
has adduced sufficient evidence that defendant
intended to and did inflict severe physical or
psychological pain on Elizardo before her death to
support a jury finding that this factor exists.

B. Admissibility of Crime Scene and Autopsy
Photographs in Penalty Phase.
During the guilt phase of the trial, three
photographs were admitted in evidence without
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objection. The photographs depicted the interior
of Reynolds' apartment, the stairwell outside the
apartment, and the location of the victims' bodies.
On defense counsel's objection, the trial court
excluded three other photographs of the victims
under Evidence Rule 4, and also excluded on the
same ground a series of autopsy photographs of the
victims.

*638  During the penalty phase of the case,
the State sought again to introduce in evidence
the crime scene and autopsy photographs that
had been excluded in the guilt phase. Defense
counsel objected, contending that the close-up
color photographs of the bloodstained victims
and the close-up autopsy photographs depicting
the location of the stab wounds were highly
inflammatory and so potentially prejudicial as to
outweigh any relevance of the photographs to any
issue in the penalty phase. The trial court, applying
as noted above, supra at 1351, a pre-Ramseur
interpretation of aggravating factor c(4)(c), ruled
the photographs to be admissible:

First with respect to the three already marked, S–
11, 12 and 16, and generally with respect to all
of them, it seems to me where the burden of the
State is to prove that the killing was outrageously
or wantonly vile, horrible or inhuman, involving
an aggravated battery to the victim or torture,
that it would be foolhardy to say that the pictures
which demonstrate graphically the extent of the
wounds—especially with respect to the autopsy
pictures demonstrate the extent of the wounds,
the nature of the wounds and on what parts
of the body **1353  they were inflicted, the
pictures indicating the crime scene which again
demonstrate, inferentially at least, the violence
which must have been involved to give rise to
that particular scene are all very relevant, highly
probative in the penalty portion.

I have looked at them with a view to determining
whether or not that probative value is overcome
by any potential to invoke passion on the part of
the jury or prejudice on the part of the jury as a
result of that passion, and I don't think they do.

[18]  [19]  As noted, the interpretation of factor
c(4)(c) adopted in State v. Ramseur, supra, 106

N.J. 123, 524 A.2d 188, filed after the trial in this
case, focuses on the defendant's intention to inflict
severe physical or psychological pain prior to death,
supra at 1351–1352, an issue concerning which
crime scene and autopsy photographs would have
only limited, if any, relevance. Moreover, the extent
to which the victims endured pain before death
would be a subject more appropriately addressed
by expert medical testimony than by photographs.
Although as a general rule the admissibility of
photographs of a crime victim rests in the trial
court's discretion, State v. Thompson, 59 N.J. 396,
420, 283 A.2d 513 (1971), the need to balance
the ostensible relevance of such *639  evidence
against the likelihood of jury prejudice is especially
critical in the penalty phase of a capital case. It is
evident that the photographs were inadmissible in
the penalty phase for the purposes stated by the trial
court. In the event, on remand, some or all of these
photographs are offered to support aggravating

factor c(4)(c) as interpreted in Ramseur, 10  the trial
court should carefully evaluate their admissibility
in the context of the State's burden of proof, other
evidence adduced by the State, and the provisions
of Evidence Rule 4.

10 We intimate no view on whether the evidence
in the first trial, or on remand, was or will be
sufficient to submit factor c(4)(c) to the jury in
the event of a retrial of the penalty phase.

C. Weighing of Aggravating and Mitigating
Factors.
[20]  As noted above, supra at 1322–1323, the trial

court's charge to the jury did not comply with our
holding in State v. Biegenwald, supra, 106 N.J. at
67, 524 A.2d 130, that the jury must find that the
aggravating factors outweigh the mitigating factors
beyond a reasonable doubt in order for the trial
court to impose the death sentence. Consistent with
the statutory provisions then in effect, the trial court
instructed the jury that unless each aggravating
factor proved is outweighed by the mitigating
factors, the sentence will be death. Similarly, the
jury verdict sheet relating to the murder of Stacey
Elizardo reflected the jury's determination that the
sole aggravating factor was not outweighed by the
mitigating factors. The State concedes that the jury
charge and the lack of a specific finding that the
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aggravating factor outweighs the mitigating factors
beyond a reasonable doubt requires that the death
sentence be vacated.

VI.

The judgments of conviction are affirmed.
Defendant's sentence to death for the murder
of Stacey Elizardo is reversed and the matter is
remanded to the Law Division for resentencing.
Defendant's sentence to life imprisonment with
thirty- *640  years parole ineligibility for the
murder of Paul Reynolds is affirmed, as are the
concurrent sentences for the remaining unmerged
counts of the indictment.

HANDLER, J., dissenting.
Defendant, Darryl Pitts, was prosecuted under
the capital murder-death penalty statute for the
murders of Paul Reynolds and Stacey Elizardo.
Defendant was convicted of both murders and
sentenced to death for the murder of Stacey
Elizardo; he was sentenced to life imprisonment
with thirty-years parole ineligibility for the murder
of Paul Reynolds. He was also tried and convicted
of several other related offenses. The Court affirms
his convictions for murder and the related offenses,
while **1354  reversing the death sentence and
remanding the matter to the trial court for a new
sentencing proceeding. I would reverse defendant's
murder convictions, and, therefore, dissent from the
Court's judgment.

I note initially my continuing belief that
our capital murder-death penalty statute as
enacted, interpreted, and applied violates state-
constitutional and fundamental-fairness doctrines.
I adhere to this position in light of the continuing
development of capital-murder jurisprudence, and
because, as I see it, the flaws in our state's statute
are too severe to be ignored. However, it is not
necessary here either to reiterate or further explain
these grounds for disagreement. See, e.g., State v.
Hunt, 115 N.J. 330, 390, 558 A.2d 1259 (1989)
(Handler, J., dissenting).

Nevertheless, in this case, I am in profound
disagreement with the resolution of two issues by
the Court. One issue involves the conceded failure
of the trial court to give the jury an instruction
concerning the non-capital offense of serious-
bodily-injury murder, that is, murder involving
serious bodily injury inflicted without homicidal
intent or knowledge. Indisputably, this charge is
supported by a rational basis in the evidence
and is clearly mandated by State v. Gerald, 113
N.J. 40, 69–91, 549 A.2d 792 (1988). The other
issue arises from the exclusion by the trial *641
court of important and competent expert testimony
concerning the defendant's state of mind, an
exclusionary ruling that is affirmed by this Court
not only with respect to the guilt phase of the
trial but also the penalty phase, a ruling that,
presumably, will apply in the defendant's retrial to
impose the death penalty.

I note, in addition, the Court also rejects
defendant's contention that, particularly in light
of the later-decided case of State v. Bowens, 108
N.J. 622, 532 A.2d 215 (1987), he was entitled
to a charge of aggravated manslaughter. Ante at
1333–1334. I am of the view that defendant is
entitled to a charge of aggravated manslaughter
with respect to the murder of Stacey Elizardo.
The line between knowing murder, serious-bodily-
injury murder, and aggravated manslaughter is
simply too fine and fragile to justify withholding
from a jury the choice among these several offenses
in light of evidence that would support any one
of them. I reach this conclusion—that defendant
is entitled to an aggravated manslaughter charge
—particularly in light of evidence that provides
a rational basis to support a charge for serious-
bodily-injury murder under our Gerald decision as
well as the evidence in support of defendant's claim
of imperfect self-defense and diminished capacity.
See discussion infra at 1354–1359. My reasons for
these conclusions are expressed substantially in my
dissent in State v. Rose, 112 N.J. 454, 552–67, 548
A.2d 1058 (1988), as well as my later dissent in State
v. Hunt, supra, 115 N.J. at 403–411, 558 A.2d at
1259, and will not be reiterated here.
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I.

This case was tried before we rendered our decision
in State v. Gerald. Hence, no one involved in
this prosecution anticipated the significance of the
evidence that the defendant may have committed a
homicide intending to inflict serious bodily injury
that resulted in death but without the intent or
certain *642  knowledge that death would in fact
occur. Gerald explains the significance of such
evidence. We there held that a defendant

who is convicted of purposely or knowingly
causing “serious bodily injury resulting in death”
under N.J.S.A. 2C:11–3(a)(1) and (2), or either
of them—as opposed to one who is convicted
of purposely or knowingly causing death under
those same provisions—may not be subjected to
the death penalty. [113 N.J. at 69, 549 A.2d 792.]

In charging the jury in this case without having
the benefit of our holding in Gerald, the trial court
did not require the jury to determine specifically
whether defendant purposely or knowingly caused
the death of the victims, or, alternatively, **1355
whether defendant purposely or knowingly caused
serious bodily injury that happened to result in their
deaths.

The Court now rules that the trial court's omission
to charge the jury as mandated by Gerald is
of no consequence with respect to defendant's
conviction for the murder of Paul Reynolds because
the jury did not impose the death penalty. Ante
at 1339. Hence, it concludes that defendant was
exposed to the same sentence that could have
been imposed were he to have been convicted
of non-capital murder. Ibid. I disagree with this
determination essentially for the reasons expressed
in my dissenting opinion in State v. Hunt, supra, 115
N.J. at 389, 558 A.2d 1259.

The Court deals more pointedly with the conviction
for the murder of Stacey Elizardo, for which
defendant was sentenced to death. The Court
poses the issue as follows: whether the evidence
in the record concerning that homicide so clearly
established that defendant purposely or knowingly

caused her death that the trial court's omission
of the Gerald charge was not capable of affecting
the jury's verdict, ante at 1339; and “whether the
jury's verdict effectively constituted a determination
that defendant purposely or knowingly caused the
victim's death.” Ante at 1339–1340. The Court
then finds that the record clearly established and
the verdict of the jury “effectively constituted
a determination that defendant purposely or
knowingly caused the death of Stacey Elizardo.”
Ante at 1342–1343. It concludes, accordingly, that
the omission of the Gerald *643  charge “was
not capable of affecting the jury's verdict.” Ante
at 1342–1343. I disagree with this reasoning and
conclusion.

In Gerald, we posited the standard for determining
when the infliction of serious bodily injury must
result in an alternative charge to intentional
murder:

Because the jury in this
case did not specify which
of the foregoing offenses
(capital murder or non-
capital murder) defendant
was convicted of, and because
it is possible, on this record,
that the jury could have
determined that the defendant
had the purpose or knowledge
to cause only serious bodily
injury but not death, we
conclude that the judgment of
conviction ... must be reversed
and the cause remanded for
retrial. [113 N.J. at 69–70, 549
A.2d 792.]

The Court grudgingly follows this standard.
Nevertheless, while it acknowledges that the Gerald
charge, encompassing as it does a lesser-included

murder offense, 1  need be supported only by a
rational basis in the evidence, State v. Crisantos, 102
N.J. 265, 276, 508 A.2d 167 (1986), it ignores the
essential teachings of Gerald, as well as Crisantos.
It hypothesizes the weight a jury would have
ascribed to the evidence supporting serious-bodily-
injury murder relative to the evidence supporting
purposeful or knowing murder. The Court's
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conclusion then is dictated by its own comparative
assessment of the weight of the evidence it ascribes
respectively to the alternative offenses. Such an
approach is not only contrary to our holding in
Gerald, but essentially usurps the function of the
jury. Hunt, 115 N.J. at 405, 558 A.2d at 1259
(Handler, J., dissenting).

1 The crime of serious-bodily-injury murder,
committed either purposefully or knowingly,
is a lesser-included offense of purposeful/
knowing capital murder because it differs
from the latter only in that the defendant
contemplated a less serious result or harm than
death. N.J.S.A. 2C:1–8(d)(3).

In State v. Rose, supra, 112 N.J. 454, 548 A.2d
1058, the defendant was convicted of capital murder
and sentenced to death for the fatal shooting of a
police officer. On appeal, the defendant alleged as
reversible error the trial court's refusal to charge
the jury on aggravated manslaughter. There was
evidence that the defendant shot the officer in the
stomach from very close range with a sawed-off
shotgun; the shooting was witnessed, and defendant
*644  had confessed to it. A majority of this Court

relied on the weight of this evidence to conclude that
defendant's firing of the shotgun was intentional
rather than accidental, **1356  and thus found
no rational basis for allowing the jury to consider
aggravated manslaughter as a possible verdict. Id.
at 482–83, 548 A.2d 1058.

Two members of the Court disagreed with this
position because there was also evidence in the
record that could allow a jury to conclude that
the defendant had shot the officer reflexively
out of panic. In their view, this could implicate
the requisite state of mind for aggravated
manslaughter: recklessness manifesting extreme
indifference to human life. Id. at 550, 548 A.2d 1058
(Wilentz, C.J., concurring in part and dissenting
in part); id. at 556–60, 548 A.2d 1058 (Handler,
J., dissenting). Thus, both concluded that the jury
should have been permitted to decide whether
defendant's panic caused him to act recklessly.

Subject to particular dispute in Rose was the
Court's novel approach to the question of whether
a rational basis existed for charging the lesser-

included offense of aggravated manslaughter. As
I pointed out in dissent, the Court's approach
constituted a new formulation of the law, according
to which a “rational basis is not established unless
a defendant has not only pointed to evidence that
could support a conviction on the lesser charge, but
also, and quite apart from this, explained why the
jury should have credited that evidence by assailing
the strength of the evidence of the greater charge.”
Id. at 560, 548 A.2d 1058; Hunt, 115 N.J. at 405,
558 A.2d at 1259 (Handler, J., dissenting). Never
before had we required a defendant to establish a
rational basis for an instruction on a lesser offense
by disproving the case for the greater charge in
order to increase the weight a jury would give to
the lesser charge. Nor have we required courts to
hypothesize the weight a jury would have ascribed
to the evidence supporting conviction of the lesser
charge. Because the degree to which a jury will
believe and weigh evidence is essentially inscrutable,
the question of what weight to afford evidence
supporting a lesser charge had previously been left
exclusively to the jury. Id. 112 N.J. at 560, 548
A.2d 1058; Hunt, 115 N.J. at 405, 558 A.2d at
1259 (Handler, J., dissenting). I therefore concluded
in Rose that to the extent *645  the majority's
approach required courts to assess the weight of
the evidence of the lesser offense as against the
weight of the greater in order to determine whether
a rational basis exists to charge the lesser offense, “it
departs from all precedent, imposes an unrealistic
standard, and usurps the function of the jury.” Id.
112 N.J. at 560, 548 A.2d 1058; Hunt, 115 N.J. at
405, 558 A.2d at 1259 (Handler, J., dissenting).

So too in this case has the Court engaged in
a process of review that requires a court to
hypothesize the weight a jury would have ascribed
to the evidence supporting the conviction of the
lesser charge if, indeed, that charge had been given.
The Court's approach essentially compares the
weight of the evidence supporting the lesser crime,
serious-bodily-injury murder, to that of the greater
offense, purposeful or knowing murder, in order
to determine which was the jury's most probable
verdict. Hunt, 115 N.J. at 405–406, 558 A.2d at
1259 (Handler, J., dissenting). But the standard in
Gerald is whether “it is possible ” the jury could
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have determined that the defendant's intention was
merely to cause serious bodily injury and not death.

The Court does not deal with the evidence in terms
of possibilities. Rather it assesses the weight of
the evidence, and, in determining its weight, it
simply accepts the State's view of the evidence, thus
leaving it, not surprisingly, with “no doubt” that
defendant purposely or knowingly killed Stacey
Elizardo. Ante at 1340. Illustrative of this approach
is the Court's reference to the testimony of the
medical examiner concerning the number and depth
of the wounds defendant inflicted on Elizardo, from
which it concludes that it would be “inconceivable”
for the jury to have found that defendant meant to
cause serious bodily injury but not death. **1357
Ante at 1342. It must be assumed that by this
conclusion the Court has found, as it must to satisfy
Gerald, that “it is [not] possible” *646  for the
jury to have determined from any evidence that
defendant meant to cause serious bodily injury but
not death.

Defendant does not dispute the severity of the
wounds inflicted during his assault of Elizardo; or
that there is evidence, indeed abundant evidence,
sufficient to prove murder. The point is that
defendant is not obligated to disprove or overcome
that evidence. Rather, it suffices to identify other
evidence and to show that this evidence itself
renders it “possible” for the jury to have concluded
that the defendant intended to inflict serious bodily
injury, not death.

And there was other evidence. Thus, on direct
examination defendant stated:

The actual assault was like
almost an instantaneous like
reflex for me to have assaulted
him. I assaulted Paul with the
knife; while I was doing so,
from back of me was, it was
like a frenzied-type state of
mind, ... it was just an image
at that time....

Further, on cross-examination defendant stated:

I want the jury to believe that
I didn't have the intentional
thought to harm these people.

Moreover, Dr. Cooke testified that defendant told
him he was initially unaware that he was assaulting
Stacey Elizardo:

He [defendant, Pitts] also then tells me that out of
the corner of his eye he saw what at some times
[sic] he described as an image, as a person, didn't
know who it was, he says, didn't know if it was a
male or female, but had a feeling very much like
the feeling that he had when he was in Vietnam, I
have to win, I have to survive, I am under attack,
things of that nature.

I went into this with him in great detail; this is not
a flashback into any specific incident, that is not
like he is reliving a specific incident in Vietnam.
I am not saying that. What I am saying, he had
the general feeling under this stressful situation
that he had had at times in Vietnam in just having
to win, having to survive, having to strike out
until there was no more motion around him. He
said that he only afterwards realized that that was
Stacey.

Contrary to the conclusion reached by the Court, in
the absence of a correct Gerald charge, one cannot
be totally convinced that the jury verdict convicting
Pitts of the murder of Stacey Elizardo necessarily
reflected a determination by the jury that the
defendant only purposely or knowingly caused
death and did not merely intend to cause serious
bodily injury that resulted in death. Although
the weight of the evidence *647  that defendant
purposely or knowingly caused the death of Stacey
Elizardo was great, it did not extinguish evidence
to the contrary, namely, evidence suggesting that
defendant struck out blindly at an “image” in
a “frenzied-type state of mind” intending only
generalized harm. It is thus conceivable that
a properly charged jury would have convicted
defendant of non-capital murder.

The Court, as it did to some extent in Rose, seems
to buttress its own evaluation of the record by
referring to defendant's trial strategy to support its
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conclusions. The Court relies in part on defense
counsel's opening statement to the jury concerning
defendant's state of mind as involving rage; it
also notes that defense counsel made comparable
statements in summation. Further, it emphasizes
that the jury was instructed on passion/provocation
manslaughter. The Court thus seems to suggest that
defendant's trial strategy itself somehow engenders
an estoppel or waiver of a Gerald argument or,
because his manslaughter strategy is consistent with
an intentional killing, it can be seen, by hindsight, as
a kind of clairvoyant acquiescence in the fortuitous
omission of non-capital murder from the case.
However, defense counsel was not prescient; the
Court unfairly ignores the fact that prior to Gerald,
non-capital murder was not available **1358  to
the defendant as the basis for a plausible alternative
theory to present to the jury and that his trial
strategy was devised when it was impossible to
know that the Gerald principle existed or could be
applicable to the case.

The Court also concludes that the jury's verdict of
murder, rather than manslaughter, was a rejection
of defendant's contention that he killed in the
heat of rage or passion brought on by reasonable
provocation. Ante at 1341–1342. Because the Court
urges that the rejection of manslaughter by the
jury is inconsistent with a view of the evidence
that would support serious-bodily-injury murder,
implicit in the Court's reasoning is the belief that
this verdict—the rejection of manslaughter—must
have included specifically the rejection of any
evidence of *648  “rage.” The Court seems also
then to assume that the rejection of “rage” serves
to negate a state of mind that would constitute
an intent only to harm by inflicting serious bodily
injury. However, the consideration of manslaughter
by the jury did not invite it to differentiate and
consider discretely the evidence of rage apart
from that of provocation. Hence, the rejection
of manslaughter does not signify necessarily its
disbelief of the evidence of rage. Moreover, the
jury's verdict rejecting manslaughter was predicated
on an unfair choice: that between intentional
murder and manslaughter; the choice was not
augmented by another alternative, namely, non-
capital murder. Thus, the jury's verdict rejecting
manslaughter may not be inconsistent with the

theory—not presented to the jury—that defendant
killed in a “frenzied-type state of mind” that could
under a correct charge reduce the homicide to non-
intentional murder.

In State v. Bey (I), 112 N.J. 45, 93–95, 548 A.2d 846
(1988), we indicated that “in assessing the impact of
error in either the guilt or penalty phase of a capital
case, we shall continue to determine reversibility
on the basis of a qualitative determination that
considers, in the context of the entire case, whether
the error was clearly capable of affecting either the
verdict or the sentence.” Applying this standard,
the Court professes to have made a meticulous
review of the record in this case, convincing itself
that the jury's verdict was a determination that
defendant purposely or knowingly caused the death
of Stacey Elizardo. It thus appears that in the view
of the Court, the trial court's omission of the charge
required by our decision in Gerald was not capable
of affecting the jury's verdict. The Court also
concludes, under an alternative enhanced standard
of review, that “there was no realistic likelihood of
prejudice” resulting from such omission. State v.
Bey (I), 112 N.J. at 116, 548 A.2d 846 (Handler, J.,
concurring).

For purposes of appellate review, the Court in
effect defines the decisive question as a factual one:
whether the assault had as its objective serious
bodily injury or death. Ante at 1342. *649  That,
I suggest, is the decisive question that the jury
should consider and determine. It is not, however,
the decisive question for this Court. Rather that
question is whether there was a rational basis
in the evidence to establish such an offense and
whether it was possible for the jury to make
such a determination. Hence, the Court's own
recapitulation of the evidence and its own factual
determination, consisting entirely of the evidence
demonstrating either defendant's purpose to kill or
his knowledge that death was practically certain
to occur, cannot be dispositive of defendant's
entitlement to the ordinary-murder charge. Hunt,
115 N.J. at 405–407, 558 A.2d at 1259 (Handler, J.,
dissenting).

The Court may be saying that it is truly
unimportant that the jury in this case did not
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consider the full range of charges relating to
offenses available under the evidence, including
ordinary murder. Such an approach trivializes the
jury role. We have held that at the very core of the
guarantee of a fair trial in a criminal case is the
judicial obligation to assure that the jury's impartial
deliberations are based solely on the evidence and
in accordance with proper **1359  and adequate
instructions. State v. Simon, 79 N.J. 191, 206, 398
A.2d 861 (1979). When a lesser-included offense
charge is requested by a defendant, the trial court
is obligated to determine if there exists a rational
basis in the evidence that could support the included
offense. State v. Crisantos, supra, 102 N.J. at 278,
508 A.2d 167. Indeed, “so paramount is the duty
to insure a fair trial that a jury must deliberate
in accordance with correct instructions even when
such instructions are not requested by counsel.”
State v. Grunow, 102 N.J. 133, 148, 506 A.2d 708
(1986); see State v. Moore, 113 N.J. 239, 288, 550
A.2d 117 (1988) (trial court's failure to charge jury
on diminished capacity constitutes reversible error
although charge was never requested by defense
counsel). The court has an obligation to see to it that
the jury, as the representative of the public, is given
all of the facts and all of the possible offenses that
might reasonably be found from such facts.” State
v. Choice, 98 N.J. 295, 298–99, 486 A.2d 833 (1985).

*650  What the Court has done, simply, is to
act as a thirteenth juror, weighing the evidence
with its own thumb on the scale. The Court, from
its appellate promontory, has effectively co-opted
the jury. Its recapitulation of the evidence reads
like the prosecutor's summation; its conclusion, a
jury verdict. What is missing from this exercise in
judicial review is a genuine and cogent rebuttal to
the irrefutable facts: there was a rational basis in the
evidence for the jury to find non-capital murder, it
was possible for the jury to credit that evidence, the
Gerald charge was not given, and the jury had no
opportunity to consider such evidence in terms of
such a charge.

Measured by these omissions, not by whether the
jury's ultimate determination would or would not
have been the same, sound appellate review must
record the fundamental prejudice that affected
the jury's deliberations. The jury was denied

the opportunity to engage in full deliberations
involving all the evidence in accordance with
complete instructions. This cannot be passed off as
harmless error in a capital-murder prosecution.

II.

The Court concludes that the trial court properly
excluded expert testimony based in part on the
results of a sodium amytal examination of the
defendant. The trial court, and now this Court,
misunderstand the nature and purpose of the
evidence offered, misperceive the issue posed by this
critical evidence, and misapply relevant standards
governing the admissibility of expert evidence.
This evidence, in my view, should have been held
admissible in the guilt phase of this prosecution.
More importantly, its exclusion from the penalty
phase of defendant's trial is particularly indefensible
in light of the unique and portentous significance
that a sentencing trial holds in death-penalty
prosecutions.

The subject of the trial court's exclusionary ruling
was the testimony consisting of the expert opinion
of Dr. Robert Sadoff relating to his examination
of the defendant with the use of sodium *651
amytal. This substance is a barbiturate with some
utility as a relaxant that blocks anxiety and
allows psychiatrists engaging in narcoanalysis to
call forth repressed or suppressed memories or
feelings that are otherwise difficult to reach. From
this examination, Dr. Sadoff elicited information
concerning defendant's state of mind at the time
of the murders indicating that defendant believed
that Paul Reynolds was causing Stacy Elizardo
to engage in prostitution. Dr. Sadoff formed the
opinion that this belief of the defendant engendered
a state of rage in which he murdered his victims.

This evidence was excluded by the trial court. The
Court now predicates its approval of the trial court's
exclusion of this evidence on two factors: the use of
the sodium amytal interview as a means to ascertain
the “truth” of defendant's belief or motive for
killing the victim, and the trial court's offer to allow
expert opinion testimony from Dr. Sadoff so long as
it was based on a hypothetical question consistent
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**1360  with the evidence in the case exclusive of
any information gleaned from the sodium amytal
interview.

This evidence, relating as it does to the defendant's
state of mind, goes to the very core of both
the prosecution and the defense of this case. In
my opinion, if its exclusion is error, then the
error, inescapably, was gravely prejudicial. For
this reason, assessment of the court's exclusionary
ruling entails an extended analysis involving (a)
a review of the actual testimony concerning the
reliability of the sodium amytal methodology as an
aspect of psychiatric evidence, (b) the actual use of
this methodology by the expert in this case, (c) the
standards that should govern the admissibility of its
use, (d) a review of the trial court's ruling, and (e) the
prejudicial effect of the exclusionary ruling. Finally,
and most importantly, the conclusions drawn from
this analysis must be reconsidered in the context of
the trial court's exclusion of this evidence from the
sentencing phase of the trial.

*652  A.

Because of its potency as a means of investigating
a patient's mind, all of the testifying experts
agreed on the legitimacy of using sodium amytal
for diagnostic purposes. There was agreement
also that sodium amytal could assist patients in
reliving repressed events or helping them to “get
to” memories or feelings that they are otherwise
unable to articulate. Further, two of the three
experts felt that the information gleaned from
such interviews, in conjunction with other available
information, could serve to provide a reliable basis
for determining a historical state of mind.

The experts further concurred that the results of
a sodium amytal interview are not considered
scientifically reliable for the purpose of ascertaining
truth as such. Nevertheless, the results of sodium
amytal are useful. Dr. DiGiacomo, a defense expert,
stated that even if an amytal interviewee was
withholding some truth, the manner in which the
interviewee defended information would provide
insight about the interviewee's psychological
defense mechanisms. Such clues could inform the

interviewer of what issues are highly charged
or emotionally difficult for the interviewee; thus,
although such interviews might not yield “truth”
per se, they could provide insight regarding an
interviewee's “style of being in the world.” Dr.
DiGiacomo further stated that if asked to give an
opinion regarding a defendant's historical state of
mind, he would use a sodium amytal interview to
ascertain whether a traumatic neurosis is present
or to learn more about what was going on inside
the interviewee's mind by evaluating, among other
things, the interviewee's manner of response to
particular topics as well as the substance of any
statements made under the influence of the drug.
He concluded that the results of a sodium amytal
interview, in conjunction with the results of other
interviews and psychological tests, would allow him
to offer a psychiatric opinion regarding defendant's
historical state of mind. Dr. Sadoff stressed the
acceptability throughout the profession of sodium
amytal examination as a procedure *653  used to
allow patients to overcome psychological blocking
of traumatic events or emotions. He also stated
that sodium amytal could serve as a “face-
saving” device, providing in effect a pretext or
“permission” for interviewees to talk about topics
that they could not otherwise address openly.
The State's witness, Dr. Orne, testified that for
treatment purposes, the emotional significance of
an interviewee's recollection is more important than
historical accuracy.

Each of the experts also agreed that the
likelihood of truthfulness during a sodium amytal
interview was greatest when the subject experiences
abreaction, a state in which the individual appears
to relive past events. The experts differed, however,
with regard to the reliability of an abreaction
and the relative reliability of other states that
fall short of outright abreaction. Dr. DiGiacomo
expressed confidence in the utility of non-abreactive
interviews, stating that even in the absence
of abreaction, **1361  psychiatrists could still
gain valuable material about a subject's defense
mechanisms. Dr. Sadoff also expressed the belief
that results achieved during abreaction would be
relatively reliable, but further stated that statements
made during a non-abreactive state while under
sodium amytal would still be more reliable than

http://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ia99c9de5475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0


State v. Pitts, 116 N.J. 580 (1989)

562 A.2d 1320

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 45

statements made without any sodium amytal at
all. Dr. Orne maintained that a subject could be
untruthful or inaccurate even during an abreaction,
and that during a state of non-abreaction, the
potential for inaccuracy or untruthfulness was
significant due to increased ego control.

Each of the experts also agreed that the use of
leading questions during sodium amytal interviews
is problematic. While they agreed that rejection
of a topic suggested by a leading question
would generally indicate irrelevance to a subject's
preoccupations, they also cited the problem of
suggestibility. Dr. DiGiacomo testified that the
effect of leading questions would vary with the
personality of the interviewee; either the question
will have a suggestive effect, or will goad a rebellious
interviewee into going the opposite way. Dr. Sadoff
also acknowledged that leading questions were
not ideal, but *654  testified that if abreaction
is not reached, then such questions must be used
carefully in trying to push an interviewee along. Dr.
Orne stated that leading questions not only invite
suggestibility, but also foreclose the possibility that
an interviewee will spontaneously provide new
paths of inquiry.

B.

The problem, however, is that these experts fell
into two camps with regard to the ultimate purpose
or usefulness of the sodium amytal interview in
this case. Dr. Orne stated that this sodium amytal
interview was used solely as a truth-telling device to
identify which of defendant's versions of his state
of mind during the murders was the truth, and
that sodium amytal is unreliable for this purpose.
The other experts, however, each testified that
even though sodium amytal cannot be relied on to
ascertain the truth of a matter, other significant
insights are attained through interviews such as this
one, which in combination with other evidence can
form a basis for determining state of mind.

In this case, Dr. Sadoff had conducted previous
examinations of the defendant. Indeed, in
formulating his final report on defendant's state
of mind, Dr. Sadoff drew on two interviews

in addition to the one conducted with sodium
amytal, background material supplied by defense
counsel that included witness statements, and a
report by Dr. Gerald Cooke, who had conducted
a number of standard psychological tests with
defendant. Dr. Sadoff found in his second interview
of the defendant, which preceded the examination
under sodium amytal, that defendant was “much
more open ... and much more honest.” At that
time, defendant indicated his involvement in the
murders, but also supplied information pertaining
to his combat duty in Vietnam that suggested
a relationship between the circumstances of the
murders and the possibility that defendant suffered
from post-Vietnam delayed stress syndrome. In
order to diagnose defendant and investigate
whether his actions *655  resulted from this
syndrome, Dr. Sadoff undertook the sodium
amytal interview.

During the sodium amytal examination defendant
did not have an “abreaction,” a reliving of
his Vietnam experience that would indicate the
existence of Vietnam stress syndrome. Further,
defendant did not affiliate with leading questions
intended to draw out a Vietnam flashback. Dr.
Sadoff thus concluded, and none of the other
testifying experts disagreed, that delayed stress
syndrome did not trigger defendant's actions.
However, during this interview, defendant did
provide information that greatly impressed Dr.
Sadoff:

without [my] leading, asking
him what was going on
at the time, what turned
out was that he gave a
motivation or a reason that I
had never heard before, that
wasn't written down any place
before **1362  and that he
elaborated upon under the
influence of sodium amytal to
a degree that indicated to me
that is what he perceived to
be what was happening at the
time in his own mind, at the
time of the killing.
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Each of the experts had seen a videotape
of defendant's interview and agreed that no
abreaction had occurred. Assessment of the
conduct of this interview focused on the extent
to which defendant retained conscious control
over his responses, and the effect of leading
questions. At the Rule 8 hearing, Dr. Sadoff was
vigorously cross-examined with regard to his use
of leading questions. The prosecutor challenged
his choice of leading questions as indicative of a
failure to investigate certain possibilities, including
other motives consistent with defendant's prior
stories of killing in revenge for non-payment of
debts. Moreover, cross-examination revealed that
defendant spontaneously brought up the issue
of Reynolds' attempt to turn Elizardo into a
prostitute, and did so in a contradictory way by
following his initial thought with the statement
“nah, no way. Women don't need that,” prompting
Dr. Sadoff's follow-up that introduced the word
“pimping” and related this term to the argument
between defendant and Reynolds. Further, Dr.
Sadoff conceded that defendant possessed some
measure of self-control during the latter portion of
the interview, *656  but nevertheless felt that this
segment of the interview yielded valuable results.

Dr. DiGiacomo was of the view that the interview
was well done, but conceded that defendant's
apparent ego control during the second half
of the interview was problematic. However, Dr.
DiGiacomo interpreted the altered nature of the
second half of the interview as partially a function
of defendant “shutting down” after the topic
of Stacy Elizardo was introduced, and stated
that this represented a form of defense that in
itself inclined him to believe that defendant had
experienced a loss of control or state of rage
when he killed his victim. In contrast, Dr. Orne
opined that the amytal interview did not “even
have the quality of a meaningful amytal interview,”
and referred to numerous indicies of defendant's
self-consciousness, ego control and awareness of
his environment. He also testified that extensive
use of leading questions further compromised this
interview by raising the spectre of suggestibility,
and by imposing a structure that both prevented a
free flow of information and also raised defendant's

level of ego control through increased interaction
with Dr. Sadoff.

Dr. Sadoff acknowledged that the substantive
statements yielded in an amytal interview might
not be true. He also stated that without the
amytal interview, he would not be able to give
an opinion about defendant's state of mind
because he otherwise had an inadequate sense of
defendant's motive. Nevertheless, he stressed that
defendant's feelings about the relationship between
Reynolds and Elizardo emerged in the context of
psychological blocking and in such a way as to
suggest that this belief was extremely meaningful to
defendant. On this basis, and in the absence of any
other significant motive sufficient to trigger a state
of rage, Dr. Sadoff felt that the amytal examination,
in conjunction with knowledge acquired through
other examinations, reports, and test results,
justified a finding that defendant's perception of
“prostitution” and “pimping” triggered a state of
rage.

*657  Obviously, there was a difference of opinion
among the experts concerning the reliability of the
results of the defendant's sodium amytal interview.
The difference of opinion implicates the standards
for determining the admissibility of these results.

C.

Reliability is one of the conditions for the test
of admissibility of expert evidence. This condition
requires that the state of the art or methodology
in the field is developed to the extent that the
information that it yields is sufficiently reliable.
State v. Kelly, 97 N.J. 178, 208, 478 A.2d 364
(1984); **1363  Romano v. Kimmelman, 96 N.J. 66,
474 A.2d 1 (1984). Reliability can be established
through expert testimony about general acceptance
of the scientific knowledge in the given field of
science and through acceptance of such knowledge
reflected in authoritative scientific publications and
other writings. State v. Cavallo, 88 N.J. 508, 443
A.2d 1020 (1982). A third way of establishing
the reliability of expert evidence, in a sense a
derivative of the others, is by judicial opinions that
have recognized its reliability. Windmere, Inc. v.
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International Ins. Co., 105 N.J. 373, 377–79, 522
A.2d 405 (1987).

In this case, expert testimony presented at trial
confirms the scientifically-accepted use of the
results of properly conducted sodium amytal
examinations. The issue of the reliability and
admissibility of sodium amytal methodology
has been the subject of considerable litigation,
particularly in California. As the majority points
out, other jurisdictions reject the admissibility of
such information when offered literally only for the
purposes of establishing the truth of the matter.
Ante at 1348. Although the California courts agree
that statements emanating from a sodium amytal
test are not reliable for truth per se, it is clear that
expert opinions relying on sodium amytal results
are admissible. This body of case law provides
no exhaustive exegesis of the principles underlying
such admissibility, but examination of these cases is
nonetheless most instructive.

*658  In the seminal case of People v. Jones,
52 Cal.2d 636, 343 P.2d 577 (1959), cert. den.,
Jones v. California, 361 U.S. 926, 80 S.Ct. 364,
4 L.Ed.2d 350 (1960), a defendant accused of
murder offered to repeat his assertions of innocence
while under the influence of “truth serum.” The
California Supreme Court unequivocally held that
the results of a sodium amytal test “are not such
as to be admissible for or against the defendant
because of a lack of scientific certainty about the
results.” Id. 52 Cal.2d at 653–654, 343 P.2d at 588.
This principle has not been overruled. See, e.g.,
People v. Johnson, 32 Cal.App.3d 988, 109 Cal.Rptr.
118 (1973). Nevertheless, expert opinion testimony
derived in part from sodium amytal interviews
has been determined to be reliable and admissible
in evidence. In the recent capital-murder case of
People v. Milner, 45 Cal.3d 227, 753 P.2d 669, 246
Cal.Rptr. 713 (1988), the California Supreme Court
did not challenge the admission of expert opinion
testimony that relied on the defendant's statements
during a sodium amytal interview as a basis for the
conclusion that at the time of the murder, defendant
suffered from an acute panic and anxiety reaction,
and was further unable to form the specific intent to
rob. Id. at 235, 753 P.2d at 674, 246 Cal.Rptr. at 718.

Information derived from sodium amytal
interviews often contributes toward an expert
assessment of a person's capacity to formulate
a particular culpability state. In re Nevil, 39
Cal.3d 729, 704 P.2d 1332, 217 Cal.Rptr. 841
(1985) (forensic psychiatrist used sodium amytal
in conjunction with other techniques to conclude
that “mixed personality disorder” contributed to
inability to handle stress and incapacity to intend
to kill). Such testimony has also been allowed
to enable the fact-finder to assess whether a
defendant's inability to remember a killing resulted
from trauma or repression. People v. Hogan, 31
Cal.3d 815, 647 P.2d 93, 183 Cal.Rptr. 817 (1982).
This information was also used as probative of
the ultimate issue of guilt, as the expert testified
that defendant's inability to recall the incident while
under the influence of sodium amytal indicated a
*659  lack of repression and consequent innocence.

Id. at 833–34, 647 P.2d at 103, 183 Cal.Rptr. at
827. Such expert testimony has also been admitted
for assessment of a historical state of mind, with
videotape and transcripts of the sodium amytal
interview additionally admitted into evidence.
People v. Theriot, 252 Cal.App.2d 222, 60 Cal.Rptr.
279 (1967).

In admitting such opinion testimony, the California
courts are not under some misapprehension
**1364  regarding the potential ability of sodium

amytal interviewees to lie while under the influence
of the drug. Hogan, supra, 31 Cal.3d at 833, 647
P.2d at 103, 183 Cal.Rptr. at 827; Johnson, supra, 32
Cal.App.3d at 1001, 109 Cal.Rptr. at 126. Rather,
it appears that they recognize that the utility of
sodium amytal examinations is not solely a function
of the truth of a person's utterances, and that expert
opinion testimony, derived from such examinations
in conjunction with other information obtained
that does not depend wholly or primarily on the
“truth” as such, can be accepted as reliable in
accordance with relevant professional standards.

This experience is paralleled to some extent by
our own. In State v. Hurd, 86 N.J. 525, 432
A.2d 86 (1981), we recognized the admissibility
of hypnotically-induced evidence when hypnosis
is used as a means of overcoming amnesia and
restoring the memory of a witness. Although we
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acknowledged the numerous reasons for which
hypnosis is not necessarily a procedure that yields
accurate recall, reasons that are remarkably similar
to those that compromise the reliability of sodium
amytal, we nonetheless found that “hypnosis can
be considered reasonably reliable if it is able
to yield recollections as accurate as those of
an ordinary witness, which likewise are often
historically inaccurate.” Id. at 538, 432 A.2d 86.

In addition, our Rules of Evidence invite reasonable
leeway in enabling an expert to express the basis of
his opinion. Evidence Rule 56(2) states that:

A witness qualified pursuant
to Rule 19 as an expert by
knowledge, skill, experience,
training or education may
testify in the form of opinions
or otherwise as to matters
requiring scientific, technical
or other specialized *660
knowledge if such testimony
will assist the trier of fact
to understand the evidence or
determine a fact in issue. The
facts or data in the particular
case upon which an expert
bases an opinion or inference
may be those perceived by or
made known to him at or
before the hearing. If of a
type reasonably relied upon
by experts in the particular
field in forming opinions or
inferences upon the subject,
the facts or data need not be
admissible in evidence.

This formulation of the rule was intended to
“allow more latitude in the admission of expert
opinion testimony” without being inconsistent with
the “spirit” of the old rule. See Biunno, Current
N.J. Rules of Evidence, Comment 7 to Evid.R.
56(2). The rule makes it clear that an expert
opinion may be based on “data relied upon by
the expert which is not necessarily admissible in
evidence but which is the type of data normally
relied upon by experts in forming opinions on the
same subject.” Ibid. The relative breadth of this

standard in comparison with the prior limitation
of expert opinions to those that the trial court
found to be “based primarily on facts, data or
other expert opinion established by evidence at the
trial” demonstrates a marked shift in the underlying
assumptions that the Court should bring to bear
on the admissibility problem presented in this
case. Reflecting this change in attitude, courts are
admonished to accord some weight and deference
to the experience and professional integrity of the
expert whose opinion is being offered, particularly
with respect to psychiatric opinion that necessarily
is derived from the examination and statements of
patients. See, e.g., State v. D.R., 109 N.J. 348, 537
A.2d 667 (1988); Saunderlin v. E.I. DuPont Co., 102
N.J. 402, 508 A.2d 1095 (1986).

In sum, several considerations are relevant in
applying the standards governing the reliability
of expert testimony in this case. There is general
acceptance of the scientific knowledge within
the scientific community as reflected in the
opinion of experts. There is considerable decisional
law that confirms the acceptability and use of
such knowledge in the scientific community in
both practice and for evidentiary purposes in
litigated cases. Our basic evidentiary rule governing
the admissibility of expert opinion counsels
admissibility of the results of professionally
acceptable procedures **1365  that form the
basis of an expert's *661  opinion. Our own
judicial precedent involving psychiatric opinion
testimony has endorsed the scientific acceptability
of knowledge acquired through comparable
techniques and its reliability for evidentiary
purposes.

D.

It is important to note that in ruling that
Dr. Sadoff's proffered opinion evidence was
inadmissible, the trial court squarely predicated
exclusion on the apparent unreliability of this
particular examination as well as the general
unreliability of sodium amytal procedures. It clearly
erred to the extent it allowed itself to be influenced
by the perception of the general unreliability of
such testing, appearing to have been influenced by
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the uncritical application of State v. Sinnott, 24
N.J. 408, 132 A.2d 298 (1957), to the facts of this

case. 2  Here, however, all of the experts expressed
the view that such examinations and the results of
those examinations were generally accepted within
the scientific community for particular kinds of
psychiatric evaluations.

2 In Sinnott, and in the successor case of State
v. Levitt, 36 N.J. 266, 176 A.2d 465 (1961),
the underlying issue was the admissibility of
expert evidence, based on a sodium amytal
interview, that was intended to show that
defendant did not have a propensity or
deviational trait indicative of a tendency
to commit various sex-related offenses. In
excluding such evidence, the Sinnott Court
was greatly influenced by the purpose of
the proffer. The Court focused not only
on case law prohibiting the admission of
testimony elicited from a person while under
the influence of sodium amytal, but also
analogized the proffered testimony to evidence
of good character intended to prove that
defendant did not commit the crime. Sinnott,
supra, 24 N.J. at 420–21, 132 A.2d 298. In
the present case, however, the evidence is
proffered not to establish that defendant did
not kill, but to demonstrate his state of mind
at the time of the killing.

The trial court's evaluation of this sodium amytal
test was rooted in the assumption that the sole
purpose and only result of this examination was to
gather statements intended to stand for the truth
of the matter asserted. The trial court, however,
clearly undervalued Dr. Sadoff's experience and
misperceived both the purpose of Dr. Sadoff in
conducting the amytal examination *662  and his
use of other sources of information in arriving at
his expert opinion concerning defendant's state of
mind.

Although Dr. Orne described Dr. Sadoff's purpose
as an attempt to ascertain the veracity of competing
versions of defendant's motive, an ascription
accepted by both the trial court and now the
majority, Dr. Sadoff actually used sodium amytal
as a diagnostic tool in determining whether
defendant's actions arose from Vietnam delayed
stress syndrome, although he also was open to the

possibility that defendant might further disclose his

motives or state of mind at the time of the crime. 3

Further, Dr. Sadoff's opinion was based on analysis
of other sources of information in addition to the

sodium amytal interview. 4  Finally, as indicated
by the expert testimony adduced at the Rule 8
hearing, the substantive comments elicited from an
interviewee are not the only resources drawn on; an
interviewee's manner, style, or inability to **1366
respond to particular topics are among the useful
clues that a psychiatrist can draw on in coming to
an opinion about an interviewee's condition or state

*663  of mind. 5  In coming to their conclusions,
psychiatrists take this information in conjunction
with other sources, including additional interviews
and tests, and apply their analytic expertise to the
entire range of materials. Thus, as indicated by
testimony elicited at the Rule 8 hearing, sodium
amytal interviews in general, and this one in
particular, can yield data that is useful in ways
entirely independent of the literal truthfulness of
what the interviewee actually says. It is thus clear
that Dr. Sadoff reached his judgment incrementally,
basing it on defendant's statements as analyzed in
conjunction with other information derived from
the amytal examination and sources of information

entirely independent of the examination. 6

3 At the Rule 8 hearing, Dr. Sadoff testified as
follows:

I had no understanding as to why he
killed Paul because he wasn't able to tell
me. He said they got into an altercation,
but he didn't say about what. It was
never very clear to me about what would
have stimulated in Darryl Pitts sufficient
rage to kill this man, and the reasons
given seem superficial to me and were not
sufficient for that type of rage.

I had an opinion about the Viet Nam
stress syndrome, and I had no other
understanding as to why these two people
were killed, and I said if we do the sodium
amythal [sic] we can either confirm the
Viet Nam stress syndrome idea or maybe
something else will emerge. And what
came out was this story that I had not
had before which seemed to me to be
consistent with the type of rage that
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would be necessary for homicide under
those circumstances.

4 During the Rule 8 hearing, Dr. Sadoff stated
explicitly that the “sodium amytal report is
not just based on sodium amytal, it's based on
everything. I don't just base any reports on just
sodium amytal, it's [sic] based on all the other
information that I have.” Here, the extent of
such additional sources was substantial. Supra
at 1361.

5 As Dr. Sadoff testified at the Rule 8 hearing:
[M]y interpretation of the test and the
reliability of that test [of defendant]
under those conditions at that time,
and my interpretation is that it came
after a period of blocking or resistance
that indicates that it's something that
happened dredged up from the bottom
and had been suppressed or repressed
there and was meaningful to him.

6 The trial court, moreover, was not justified in
placing such dominant reliance on Dr. Orne's
testimony concerning the usefulness of this
examination; the record clearly reflects that
although his credentials as a psychiatrist were
impeccable, he was much less experienced in
the use of sodium amytal than Drs. Sadoff
and DiGiacomo. Dr. Sadoff testified that over
the course of his career he had administered
about 150 sodium amytal interviews; Dr.
DiGiacomo stated that he had administered
approximately 4,000. Dr. Orne, however,
claimed to have conducted “maybe 20”. It
appears from Dr. Orne's testimony that one
of the primary bases for his expert opinion is
analogy to his expertise in the use of hypnosis.

The inability to recognize the independent value of
this expert process of interpretation and analysis
is shown by the trial court's “but for” analysis of
Dr. Sadoff's testimony. Because Dr. Sadoff testified
that prior to ordering the sodium amytal interview
he did not feel that his access to defendant and other
test results gave him enough information to arrive
at an opinion on defendant's state of mind, the
trial court determined that Dr. Sadoff's proffered
testimony was flawed due to the “but for” character
of the amytal evidence. This analysis *664  implies
that the amytal interview is the sole source of Dr.
Sadoff's opinion, and that he is in effect parroting
defendant's statement.

Such analysis, however, undervalues both the
role of Dr. Sadoff's expertise and his use of
other sources of information, in addition to
the literal meaning of defendant's statement, in
arriving at his expert opinion. Dr. Sadoff made
his judgment based on defendant's statement as
analyzed in conjunction with other information
derived from the amytal interview and sources of
information entirely independent of the interview.
It is therefore incorrect to postulate that Dr.
Sadoff's unwillingness to state an expert opinion
without the sodium amytal data is the same as
making a judgment on the sole basis of the sodium
amytal interview. This latter principle would be
exemplified by a situation in which an expert
proffers an opinion based only on a defendant's
statement of guilt or innocence given while under
the influence of sodium amytal. It is this kind of
usage of sodium amytal, redolent of discredited
notions of “truth serum,” that is unacceptable. This
example, however, bears little resemblance to the
situation presented in defendant's case.

In its acceptance of the trial court's analysis and
determination of this issue, the Court thus neglects
to consider the extent to which the knowledge
derived from professionally-conducted sodium
amytal examinations is accepted for purposes of
diagnosis and treatment and is acknowledged
to be scientifically reliable. These considerations
conform to our standards for admissibility of such
knowledge by experts in the field. Here, defendant
does not argue that the knowledge derived from his
examination is to be admitted for a purpose that
is inconsistent with its accepted use in practice; he
does not contend that the substantive utterance of
his motive is **1367  inherently true through the
magic of sodium amytal. Rather, defendant's expert
witnesses have stated that the knowledge gleaned
from the examination is probative of defendant's
state of mind in the context in which sodium
amytal interviews are generally used; they are *665
a useful diagnostic device because they provide
a tremendous amount of information about an
interviewee's subconscious mind.

A brief review of relevant evidence confirms
that Dr. Sadoff's proffered opinion should have
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been understood in this context. Throughout the
guilt phase, defendant maintained that the killing
was committed in a state of rage. In turn,
the State argued that the evidence demonstrated
that defendant had a monetary motive for the
killing, indicating that defendant's actions were
premeditated. It is therefore fully understandable
that Dr. Sadoff resorted to sodium amytal to
clarify and determine defendant's probable state
of mind. He was primarily interested in whether
defendant might abreact or otherwise affiliate with
his Vietnam experiences; a positive diagnosis of
delayed stress syndrome would have increased
the likelihood that post-Vietnam delayed stress
syndrome provided the reason or motive for
his actions and insight into his state of mind.
Defendant's failure to enlarge in any way on his
Vietnam experiences during the amytal interview
was highly significant. Dr. Sadoff used this result to
rule out the role of a Vietnam flashback, and even
Dr. Orne stated that this made it “more likely” than
not that Vietnam delayed stress syndrome was not
responsible for triggering defendant's actions.

This elimination of delayed stress syndrome
exemplifies the legitimate professional diagnostic
use of sodium amytal, but the elimination
of delayed stress syndrome left unanswered
the question of defendant's state of mind;
premeditation and a monetary motive could
not explain the frenzied type of rage that
accompanied the killings. As already shown,
this rage was attributable to sexual anger and
jealousy, a conclusion derived incrementally from
a number of sources, including—importantly
and perhaps necessarily, but not exclusively—the
amytal examination. It is unfair and inaccurate to
conclude, as did the trial court, that Dr. Sadoff
was of the opinion that the defendant acted with
the belief that Stacey was engaged in prostitution
simply because the defendant said this during the
sodium *666  amytal interview. Rather, it seems in
light of the entire record that Dr. Sadoff's opinion
that defendant acted in a rage involving sexual
jealousy was based on the fact that a monetary
motive was insubstantial, that evidence of delayed
stress was equivocal, that defendant had continuing
strong sexual feelings for Stacey, and that he
ineffectively attempted to deny feelings of jealousy

and used the explanation of prostitution as an
excuse or reason for his anger. Thus, what was
significant to Dr. Sadoff was not defendant's belief
that Stacey was engaged in prostitution or whether
defendant truly believed this, but rather the fact
of defendant's rage actuated by feelings of sexual
attraction and jealousy.

Moreover, the reliability and probative worth of
this information was indirectly corroborated. Dr.
Cooke concluded that defendant had significant
potential for rage or “loss of control” due to
a cyclothymic personality disorder. He relied on
physical evidence at the scene of the crime,
defendant's statements to him, and the results of
diagnostic tests. Ante at 1335–1336. Dr. Sadoff
also relied on eyewitness reports, non-sodium
amytal examinations, and the results of Dr.
Cooke's testing; he also used the sodium amytal
examination. The court's rejection of Dr. Sadoff's
evaluation of defendant's state of mind seems
hypertechnical in light of its acceptance of Dr.
Cooke's evaluation, particularly inasmuch as Dr.
Sadoff was provided with and used Dr. Cooke's
reports and test results, and even went one
step further by turning to sodium amytal as an
additional diagnostic tool.

The result reached by the Court cannot be easily
reconciled with our approach and **1368  decision
in State v. Hurd, in which Dr. Orne coincidentally
testified as the proponent of hypnotically-induced
statements of a witness. He expressed the opinion
that hypnosis would often be reasonably reliable
in reviving normal recall in cases of traumatic
neurosis. He also acknowledged that the likelihood
of accuracy diminished when hypnosis is used to
“refresh a witness' memory concerning details when
there may be no recollection at all, to ‘verify’ one
of several *667  conflicting accounts given by a
witness,” or when a witness had “a discernible
motivation for not remembering or for ‘recalling’
a particular version of the events.” Hurd, supra, 86
N.J. at 544, 432 A.2d 86. This testimony parallels
many of the points made by Dr. Orne in the
Rule 8 hearing regarding defendant's sodium amytal
examination. Further, Dr. Orne explicitly equated
the effects of hypnosis with those of sodium amytal;
he even stated at one point that “[a]mytal is not any
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more than hypnosis going to tell you the answer to
what is true.” Nonetheless, we ruled in Hurd that
an utterance similarly derived through hypnosis, an
alternative form of narcoanalysis, can be presented
to the jury for evaluation of credibility.

In sum, there was sufficient basis in the record to
require the trial court to admit expert testimony
relating to the results of the sodium-amytal
examination of the defendant. While evaluation
and probative worth of that testimony might
be the subject of differences of opinion, such
differences did not impugn the admissibility of
evidence that should have been presented for the
jury's consideration and assessment of the weight
and credit to be accorded to it. This applies as well
to the asserted deficiencies in the specific amytal
examination identified in the Rule 8 hearing, such
as the use of leading questions and the significance,
if any, of the fact that defendant apparently did not
experience an abreaction during the interview. Each
of these considerations would bear on the credibility
of the defendant and the reliability of any assertion
of truth within the interview.

The presentation of such evidence subject to
full cross-examination and rebuttal, along with
a general jury charge concerning the jury's
overall responsibility for determining credibility
and the assessment and application of expert
testimony, and a specific charge concerning the
possible unreliability of facts learned by an expert
from a subject testifying under the influence
of sodium amytal, would properly serve the
need to balance probativeness against prejudice.
These considerations *668  strongly dictate the
admissibility of the expert's opinion during the guilt
phase of this case.

E.

The exclusion of Dr. Sadoff's testimony was
highly prejudicial. As noted, defendant's state of
mind at the time of the murders was a major
issue that confronted the jury in determining
defendant's guilt. Accordingly, each side devoted
substantial attention to the issue of defendant's
underlying motive. The prosecutor stressed the

theme of premeditation and the monetary motive
which had been expressed by defendant several
times, particularly during the early stages of the
investigation. In turn, the defense presented the
theme of defendant's sexual jealousy.

The ability of the defense to present this case
to the jury was compromised, however, by the
different accounts of the killing that defendant
gave over the course of the investigation and the
trial. During the initial police interview, defendant
claimed that the killer was a mysterious third
party. During a subsequent interview, defendant
confessed to the killing and cited an overdue debt
as his motive; defendant also adhered to this
line during an interview with a parole officer. In
his initial interview with Dr. Cooke, defendant
introduced the theme of the Vietnam flashback.
Finally, from the time of the sodium amytal
interview, defendant introduced elements of the
theme of sexual jealousy. This theme, however, was
never presented in a coherent or complete manner,
even during defendant's own testimony at trial.

**1369  This theme would have become much
clearer and coherent if Dr. Sadoff had been allowed
to testify concerning his opinion of defendant's
state of mind based in part on the results of
the sodium amytal examination. This opinion was
significant not only for its probative worth as
a plausible version of what was going on inside
defendant's head at the time of the killing; in
addition, Dr. Sadoff's expert testimony would
have provided *669  insight into the reasons for
defendant's presentation of conflicting stories. This
case presents a classic example of a situation in
which there is an acute need for the knowledge of
an expert to assist a jury in its search for the truth.
See State v. Kelly, supra, 97 N.J. 178, 478 A.2d 364.

Chronological examination of evidence presented
to the jury at trial shows the potential of this
testimony as a guide for the jury. First, the
theme of intense emotional preoccupation with
Elizardo's sexual life surfaces during defendant's
second statement to the police; his statements at
that time reflect a curious mixture of bravado and

pain. 7
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7 This exchange occurred:
Q [H]ave you ever been intimate with
[Stacy]?
A Have I?
Q Yes.
A Yeah.
Q Do you recall on how many occasions?
A Not that often because she gets laid as
much as she wants and I guess it's her—
she didn't need to get laid that much or she
wants to get laid by the person she wants
to. I don't know, really.
Q Well, when you went to the apartment,
now it's the 23rd, on the 22nd which was
yesterday, did you have any jealously of
the fact that she was with another man?
A No. Because I became accustomed
to that because I've been over there so
many times, men come and go out of
there. I figure she was running a fucking
whorehouse.

During a subsequent interview with Dr. Cooke,
defendant gave an account of the incident at
Elizardo's house prior to the killing that sounded
this same theme, including the feelings of being

insulted and misused. 8

8 Dr. Cooke testified:
What he told me really starts two days
before the offense itself. And on that day
there was a situation in which he was
at Paul's [actually, Stacy's] house, Stacy
was there, and he preceived [sic] himself
as having helped Paul and Stacy in
that situation by helping to get someone
[Vincent Della Polla] out of the apartment
that they did not want there.
So the important thing that I felt from
a psychological point of view about that
incident was that he indicated a feeling
that he had helped Stacy and Paul, which
is important because it ties in with his
feeling and the personality dynamics.

he is not very good at getting these
feelings out and you have to pull and talk
about it, but that he felt that because of
the incident two days before where he had
helped he felt at that point he was being
used, that Stacy didn't want to come out
and talk to him, Paul was arguing with

him, that he had served his purpose for
them and they were just using him and
dumping him, so he was upset about that.
He also indicated ... that Paul was
belittling him, mocking him and insulting
him....

*670  Defendant's next major statement was
made to Dr. Sadoff during the sodium amytal
examination. The jury, however, never heard of
defendant's first explicit and illuminating statement
of his perception of the Elizardo–Reynolds
relationship or of Dr. Sadoff's explanation for the
meaning of that statement within the context of
defendant's psyche.

Shortly before trial, Dr. Cooke again interviewed
defendant, who characterized Elizardo's sexual acts
as “prostitution.” According to Dr. Cooke, this
appeared to be a rationale by defendant to mask
his strong feelings of jealousy, feelings which he

perceived as an indication of weakness. 9

9 Dr. Cooke testified that:
[Defendant] indicated that Paul implied,
did not say so in so many words, but
implied that Stacy was engaging in sexual
relations in order to get drugs and he said,
he used the term “prostitution.” He said
that that was the first he had heard or
recognized that possibility.
I questioned him specifically about why
he told the police that he went to the
apartment because he owed money and
also why he came up with [such] a specific
figure as $700.00. He indicated to me that
[Reynolds] did not owe him money, that
the $700.00 figure was, had something to
do with what his wife told him she needed
to pay some bills and that he told the
police that for two reasons. One, that he
did not want to seem involved with drugs,
the other, and as we went over this, this
seemed to emerge as the primary reason,
he used the term, “emotional cripple.” He
did not want the police to think of him
as somebody who couldn't control himself
and killed two people because of emotional
problems, but, rather, wanted to give them
an explanation that didn't label himself that
way, an explanation that he went there
because they owed him money.
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[Emphasis added.]

**1370  *671  Finally, at trial, defendant
elaborated on the theme of his affection for
Elizardo and consequent dislike for Reynolds.
However, this presentation was never coherent;
it is clear that defendant's own feelings toward
Elizardo were still highly charged and unresolved.
For example, in his sodium amytal examination,
defendant articulated his belief that Reynolds was
pimping Elizardo in exchange for money and
drugs. The jury was presented with toxicology
reports indicating that while Reynolds was drug-
free, Elizardo tested positive for amphetamine
and methamphetamine. Nevertheless, defendant
rather emphatically refused to say anything that he

considered derogatory about Stacy. 10

10 The following exchange occurred during
cross-examination of defendant:

Q And you believe it's the macho thing to
tell this jury that you killed her because
she was prostituting herself and that
Reynolds was pimping her, is that what
you want this jury to believe?
A I want the jury to believe that I didn't
have the intentional thought to harm
these people.
Q My question, sir, do you really want
this jury to believe, not only that you
killed her, but you killed her because Paul
Reynolds was pimping her as a prostitute,
is that what you want this jury to believe?
A I don't want them to believe anything
like that about Stacy.

It is thus apparent that defendant's feelings may
have been mixed or confused, and his expression
of these feelings may often have exhibited a bizarre
ambivalence, but it is nonetheless clear that these
feelings were very intense, perhaps enough so to
trigger the state of rage that was at issue.

However, by being denied access to Dr. Sadoff's
expert testimony or knowledge of defendant's
crucial first statements regarding his perception of
the Elizardo–Reynolds relationship, the jury was
deprived of evidence that could help to explain these
inconsistencies and unify the disparate elements of
defendant's stories. The phenomena of blocking
and repression, recognized by all of the experts

as surmountable or approachable through the
professional use of sodium amytal and further
elaborated on by Drs. Sadoff and DiGiacomo
in the context of *672  defendant's examination,
were probative of an understanding of defendant's
multiple accounts of his motivation and state of
mind and on issues of credibility. Defendant's
credibility could only profit from revelation of
an expert opinion that could serve to explain
defendant's actions, both during and after the
killings, in light of his psychological problems.
Further, had the jury been alerted to the timing
of the sodium amytal examination relative to
defendant's other statements, the presentation of
sexual jealousy and rage as defendant's motive
would have been much more coherent.

This context for the potential role of Dr. Sadoff's
expert testimony thus demonstrates the substantial
probative worth of the evidence that he sought
to offer. The deprivation to the defense by
the erroneous exclusion of this evidence was
gravely prejudicial and clearly requires reversal of
defendant's murder convictions.

III.

Dr. Sadoff's proffered opinion testimony should
unquestionably have been admitted during the
penalty phase. This conclusion is compelled not
only by the ultimate purpose of the penalty phase
and the spirit that animates both our capital-
punishment statutory scheme and our decision in
State v. Davis, 96 N.J. 611, 477 A.2d 308 (1984),
but also by the special probative worth of such
testimony in determining the ultimate issue in the
sentencing trial of Daryl Pitts—whether he should
live or die.

Our capital-punishment sentencing scheme
contemplates that a defendant convicted **1371
of murder and eligible for a death sentence
will be able to present evidence and argument
commensurate with the sanction sought by the
State. Accordingly, the statute provides standards
for the admissibility of evidence presented by
defendant in support of mitigating factors that are
less stringent than those applied in other criminal
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proceedings. N.J.S.A. 2C:11–3c(2)(b). Further,
defendants face a burden of proof in establishing
mitigating factors that is less *673  demanding
than the burden faced by the State in establishing
aggravating factors. N.J.S.A. 2C:11–3c(2)(a). We
insist that for a sentence of death to issue, the
fact-finder must determine beyond a reasonable
doubt that any aggravating factors found to
exist outweigh any mitigating factors. State v.
Biegenwald, 106 N.J. 13, 53, 524 A.2d 130 (1987).
This structure is intended to give defendants the
fullest opportunity to argue for their lives.

Consistent with this policy is our determination that
fact-finders not be denied access to information
that would have a mitigating effect through the
elicitation of mercy or sympathy. State v. Ramseur,
supra, 106 N.J. at 299, 524 A.2d 188. Indeed,
the Court does not allow a defendant to prevent
his attorneys from presenting mitigating evidence
because such action would “withhold[ ] from the
trier of fact potentially crucial information” that
has important implications for the constitutionality
of our death penalty statute. State v. Koedatich, 112
N.J. 225, 331–32, 548 A.2d 939 (citation omitted),
cert. den., Koedatich v. New Jersey, 488 U.S. 1017,
109 S.Ct. 813, 102 L.Ed.2d 803 (1989). Although
the Court does not find any constitutional right
to have a jury evaluate evidence in light of an
independent charge mandating consideration of
mercy or sympathy, it perhaps does so with
confidence that the scheme of mitigating factors will
serve as an appropriate vehicle for the inspiration
of such feelings. Ante at 1330. In the exercise of
our supervisory jurisdiction over criminal trials,
we permit defendants to exercise the common-
law right of allocution, allowing them to express
directly to the jury that they are individuals
“capable of feeling and expressing remorse and
of demonstrating some measure of hope for the
future.” State v. Zola, 112 N.J. 384, 430, 548 A.2d
1022 (1988) (citation omitted). These characteristics
exemplify the Court's acknowledgment of the
“highly discretionary nature of the jury's duty to
balance the statutory aggravating and mitigating
factors” in the sentencing phase of a capital case.
State v. Bey (I), 112 N.J. 45, 95, 548 A.2d 846
(1988).

Examination of the sentencing philosophy and
methodology of our capital-murder statute reveals
that the defendant's motive *674  is the critical
and salient consideration in choosing between
life imprisonment or the ultimate sanction of
death. This emphasis on motive as an index of
appropriate punishment is reflected by many of the
statute's aggravating factors. Murders committed in
exchange for the receipt of anything of pecuniary
value, N.J.S.A. 2C:11–3c(4)(d), committed for the
purpose of escaping detection or confinement,
N.J.S.A. 2C:11–3c(4)(f), while engaged in other
criminal activities, N.J.S.A. 2C:11–3c(4)(g), or
because of the victim's status as a public
servant, N.J.S.A. 2C:11–3(c)(4)(h), are considered
so reprehensible as to justify the death penalty
because society is particularly repulsed by the idea
that such motives can lead to murder. Further,
our interpretation of aggravating factor N.J.S.A.
2C:11–3c(4)(c) essentially defines “depravity” as
a murder committed with the absence of motive.
Gerald, 113 N.J. at 66, 549 A.2d 792; Ramseur,
supra, 106 N.J. at 211, 524 A.2d 188.

The importance of motive is also discernible
throughout the range of mitigating factors.
N.J.S.A. 2C:11–3c(5)(a), (b), and (e) consider
whether the defendant was under the influence
of extreme mental or emotional disturbance
insufficient to constitute a defense to prosecution;
whether the victim solicited, participated in, or
consented to conduct resulting in death; and
whether the defendant was under unusual and
substantial **1372  duress insufficient to constitute
a defense to prosecution. Further, the “catch-
all” mitigating factor, c(5)(h), could certainly
accommodate any motive that might demonstrate
an ameliorative quality. In short, the penalty phase
of a capital case is a wide-ranging investigation not
only of a defendant's character, but also of his or her
motives. Thus, the determination of a defendant's
motive for murder, a determination that lies close
beneath the surface of a guilt phase proceeding but
is never directly addressed as an element of murder,
is at the heart of a penalty phase proceeding in a
capital case.

The central role of motive in the penalty
phase has significant ramifications for the

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST2C%3a11-3C&originatingDoc=Ie2475a4234cc11d98b61a35269fc5f88&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST2C%3a11-3C&originatingDoc=Ie2475a4234cc11d98b61a35269fc5f88&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987039055&pubNum=583&originatingDoc=Ie2475a4234cc11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_583_53&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_53
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987039055&pubNum=583&originatingDoc=Ie2475a4234cc11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_583_53&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_53
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987039056&pubNum=583&originatingDoc=Ie2475a4234cc11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_583_299&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_299
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987039056&pubNum=583&originatingDoc=Ie2475a4234cc11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_583_299&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_299
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988101327&pubNum=583&originatingDoc=Ie2475a4234cc11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_583_331&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_331
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988101327&pubNum=583&originatingDoc=Ie2475a4234cc11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_583_331&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_331
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989011958&pubNum=708&originatingDoc=Ie2475a4234cc11d98b61a35269fc5f88&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989011958&pubNum=708&originatingDoc=Ie2475a4234cc11d98b61a35269fc5f88&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988104969&pubNum=583&originatingDoc=Ie2475a4234cc11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_583_430&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_430
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988104969&pubNum=583&originatingDoc=Ie2475a4234cc11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_583_430&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_430
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988100411&pubNum=583&originatingDoc=Ie2475a4234cc11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_583_95&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_95
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988100411&pubNum=583&originatingDoc=Ie2475a4234cc11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_583_95&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_95
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST2C%3a11-3C&originatingDoc=Ie2475a4234cc11d98b61a35269fc5f88&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST2C%3a11-3C&originatingDoc=Ie2475a4234cc11d98b61a35269fc5f88&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST2C%3a11-3C&originatingDoc=Ie2475a4234cc11d98b61a35269fc5f88&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST2C%3a11-3&originatingDoc=Ie2475a4234cc11d98b61a35269fc5f88&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST2C%3a11-3C&originatingDoc=Ie2475a4234cc11d98b61a35269fc5f88&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST2C%3a11-3C&originatingDoc=Ie2475a4234cc11d98b61a35269fc5f88&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988136279&pubNum=583&originatingDoc=Ie2475a4234cc11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_583_66&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_66
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987039056&pubNum=583&originatingDoc=Ie2475a4234cc11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_583_211&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_211
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987039056&pubNum=583&originatingDoc=Ie2475a4234cc11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_583_211&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_211
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST2C%3a11-3C&originatingDoc=Ie2475a4234cc11d98b61a35269fc5f88&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


State v. Pitts, 116 N.J. 580 (1989)

562 A.2d 1320

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 56

admissibility question posed in this case. In its
extensive quotation of our decision in Davis and
acknowledgement *675  of N.J.S.A. 2C:11–3c(2)
(b), the Court is cognizant of, and indeed endorses,
the principle of broad admissibility of evidence
offered to establish the existence of mitigating
factors. Ante at 1342–1344. The sticking point,
however, is that although the Court recognizes that
Davis effectively relaxes the standards of penalty-
phase admissibility, the Court maintains that the
unreliability of a sodium amytal test result, because
it arguably could be used to establish the truth
of a defendant's belief, is a substantial enough
consideration in this case to preclude admission
of the testimony proffered by Dr. Sadoff. Ante at
1348–1350.

I strenuously disagree. It is virtually undeniable that
admission of this evidence is not only consistent
with the policy goals that underlie Davis, but
also with the actual language of that decision.
In Davis, the Court stated that a trial court
“must retain discretion to exclude ... evidence,
in whole or in part, if its probative value is
substantially outweighed by its unfounded or
speculative character and the risk of confusion of
the substantial issues.” Davis, supra, 96 N.J. at
623–24, 477 A.2d 308. Here, since resolution of
defendant's motive is the central issue to be decided
in this penalty phase, the essential test to be applied
is the balance between the probativeness and the
speculativeness or groundlessness of the proffered
evidence.

The case of Barefoot v. Estelle, 463 U.S.
880, 103 S.Ct. 3383, 77 L.Ed.2d 1090 (1983),
provides a benchmark for the permissible limits
of speculative expert psychological evidence in
the penalty phase of a capital case. In Barefoot,
the Supreme Court upheld the admissibility
of psychiatric testimony concerning a capital
defendant's future dangerousness offered pursuant
to specific provision in the Texas death-penalty
statute that treated future dangerousness as an
aggravating factor. Although the psychiatrists had
not even conducted a personal interview with the
defendant, the Court stated that this evidence
should be presented to the jury where the benefits
of cross-examination and submission of contrary

evidence by the opposing party would justify trust
in the ability of the adversary *676  process “to sort
out the reliable from the unreliable evidence and
opinion about future dangerousness.” Id. at 901,
103 S.Ct. at 3398, 77 L.Ed.2d at 1109.

It is evident that Dr. Sadoff's testimony does not
engender this degree of speculativeness. Nor can his
testimony be dismissed as unfounded. Even if the
substance of defendant's statement was not taken
at face value, it cannot be ignored that Dr. Sadoff's
opinion relied on other sources of information
derived from and in addition to the sodium amytal
interview.

In comparison, the probative value of this material
is obvious. “Probative value” has been described
as “the tendency of evidence to establish the
proposition that it is offered to prove.” McCormick,
Evidence § 185 at 541 (E. Cleary 3d ed. 1984).
Here, the probativeness of Dr. Sadoff's testimony
is demonstrated not only by the extent to which it
provides an answer to the immediate and central
question of defendant's motive, but its power to
explain why defendant obscured any understanding
of his situation through his initial furnishing
of other motives. Indeed, by demonstrating
defendant's own inability to **1373  come to
grips with his intense feelings for Stacy Elizardo,
Dr. Sadoff's expert testimony inclusive of the
amytal examination provides exactly the sort of
clue to defendant's character and motives that our
statutory scheme is designed to place before a
penalty-phase jury.

The Court nevertheless holds that this evidence was
properly excluded. In doing so, it suggests that
any harm to defendant's cause was self-inflicted
inasmuch as defendant was presented with the
opportunity to have Dr. Sadoff testify on the
basis of evidence already in the record, particularly
defendant's own trial testimony that his accusation
of Reynolds as pimping for Elizardo precipitated
a shoving match that escalated into the fatal
attacks. Ante at 1350. This conclusion, however,
is fundamentally flawed in that such an offer had
the effect of eviscerating defendant's evidence. The
essence of Dr. Sadoff's particular insight in this case
arises from the application *677  of his expertise
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to the information he personally gleaned from the
defendant, including, of course, all of the non-
literal sources that support his testimony. If the
defendant miscalculated in terms of a trial tactic,
namely, the withdrawal of Dr. Sadoff's testimony,
such tactical error was necessitated by the trial
court's own erroneous ruling. The difficulty of
this issue, perhaps indicated by the length of this
Court's discussion, might explain, if not justify, the
trial court's exclusion of this evidence at the guilt
phase. However, the trial court clearly erred when it
extended this exclusion to the penalty phase; indeed,
the trial court's statement that “it doesn't make
any difference whether its the penalty phase or the
guilt phase” is most disturbing. It demonstrates a
failure to understand those sensitive and unique
aspects peculiar to penalty phase deliberations that
are established by statute and recognized by our
case law. In this light, it is disingenuous to attribute
the compromise of defendant's presentation solely
to his own strategic trial decisions.

Finally, we must consider the delicate balancing
process that juries engage in during a capital-
penalty proceeding. Juries are charged not only
with the duty to determine the existence of statutory
factors, but also to assign a quantum of weight
for balancing purposes. It follows that every shred
of relevant evidence is precious to a defendant
seeking to save his or her life. In light of this
balancing requirement, one is confounded by the
suggestion of the Court that admission of this
evidence is unnecessary because the jury found that
the defendant was under the influence of extreme
mental or emotional disturbance insufficient to
constitute a defense to prosecution, a mitigating
factor under c(5)(a). One is further perplexed by the
Court's cryptic acknowledgement that the exclusion
of Dr. Sadoff's testimony “may” have affected the
balancing of statutory factors. Ante at 1348. Recent
legal scholarship has begun to focus on the limited
utility of “reliability” analysis in assessing capital
sentencing decisions that primarily involve the
weighing of values rather than the determination of
facts. See, e.g., *678  Berger, The Supreme Court
and Defense Counsel: Old Roads, New Paths—A
Dead End?, 86 Colum.L.Rev. 9, nn. 443, 470 (1986);
Goodpaster, The Adversary System, Advocacy, and
Effective Assistance of Counsel in Criminal Cases,

14 N.Y.U.Rev. of L. and Social Change 59, 83–
85 (1986); Note, Ineffective Assistance of Counsel
at Capital Sentencing, 39 Stan.L.Rev. 461 (1987);
cf. Ake v. Oklahoma, 470 U.S. 68, 87, 105 S.Ct.
1087, 1098, 84 L.Ed.2d 53, 68–69 (1985) (Burger,
C.J., concurring) (finality of sentence in capital
cases warrants protections that may or may not
be required in other cases). In a context where the
nature, quantum and quality of subjective evidence
is exceedingly critical, it is untenable to believe that
additional evidence that could increase the weight
of mitigating circumstances is “unnecessary” to a
defendant seeking to have a jury spare his life.

Accordingly, given the broad policy dictates
implicit in the statute and explicit in our case
law, I cannot agree with the Court's decision to
exclude the expert testimony proffered by Dr.
Sadoff from consideration **1374  by the jury
during the penalty phase of this case. Because of
these policies and in light of the ultimate gravity of
the decision faced by a penalty-phase jury, each of
the arguments and considerations that may point
toward the admission of evidence during the guilt
phase applies with irresistible force to the penalty
phase. The Court's determination to the contrary is,
in my opinion, untenable and unjust.

IV.

In conclusion, the defendant's murder convictions
must be reversed. He was denied the right to have
the jury consider the evidence in light of a charge
based on non-capital or ordinary murder, as clearly
mandated by our Gerald decision.

The defendant was, moreover, critically prejudiced
by the exclusion of the expert opinion of Dr. Sadoff
concerning defendant's state of mind and motive,
which opinion was derived from a scientifically
acceptable procedure widely used within *679  the
scientific community and undertaken in accordance
with professional standards by an eminently
qualified expert. In light of the admittedly
different standards applicable to penalty-phase
admissibility, the exclusion of this evidence from
consideration by the sentencing jury is indefensible.
The error of exclusion becomes even less defensible
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with the realization that all aspects of the facts
underlying the proffered opinion, as well as ultimate
conclusions, would be subject to complete cross-
examination and rebuttal, serving to enhance
the jury's ability to evaluate evidence and assess
credibility.

The prejudicial exclusion of this evidence warrants
reversal of defendant's murder convictions,
impugns the imposition of the death sentence,
and assuredly should not be duplicated in any
resentencing trial.

Accordingly, I dissent.

For affirmance in part and reversal in
part —Chief Justice WILENTZ and Justices
STEIN, CLIFFORD, POLLOCK, O'HERN, and
GARIBALDI—6.

Dissenting —Justice HANDLER—1.
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Treatment Title Date Type Depth Headnote(s)

Discussed by
 9.  State v. Biegenwald

594 A.2d 172, 179+ , N.J.

Defendant was convicted in the Superior Court, Law
Division, Monmouth County, of capital murder, and
he appealed.   The Supreme Court, 106 N.J. 13,
524 A.2d 130, affirmed in part,...

Aug. 08, 1991 Case 12
17

A.2d

Discussed by
 10.  State v. Moore 

585 A.2d 864, 871+ , N.J.

Defendant was convicted of murder of his wife and
child by the Superior Court, Law Division, Essex
County, and defendant appealed.   The Supreme
Court, O'Hern, J., held that...

Jan. 23, 1991 Case 12
18

A.2d

Discussed by
 11.  State v. Hightower 

577 A.2d 99, 116+ , N.J.

Defendant was convicted of murder and sentenced
to death following jury trial before the Superior
Court, Law Division, Burlington County.   Defendant
appealed.   State conceded...

July 12, 1990 Case 11
12

A.2d

Discussed by
 12.  State v. McDougald 

577 A.2d 419, 436+ , N.J.

Defendant was convicted by jury in the Superior
Court, Law Division, Essex County, of murders and
was sentenced to death.   Defendant appealed.  
The Supreme Court, Garibaldi, J.,...

July 12, 1990 Case 11
12
17

A.2d

Discussed by
 13.  State v. Long

575 A.2d 435, 446+ , N.J.

Defendant was convicted of murder and sentenced
to death, in the Superior Court, Law Division,
Atlantic County, and defendant appealed.   The
Supreme Court, O'Hern, J., held that:...

June 21, 1990 Case 12

A.2d

Discussed by
 14.  State v. Davis 

561 A.2d 1082, 1097+ , N.J.

Defendant pleaded guilty in the Superior Court, Law
Division, Atlantic County, to murder, felony-murder,
burglary, and possession of a knife for an unlawful
purpose.   Defendant...

Aug. 03, 1989 Case 11
12

A.2d

Discussed by 15.  State v. Claudio 
2015 WL 9998836, *4+ , N.J.Super.A.D.

In October 2013, a jury convicted defendant Juan
Claudio of two counts of third-degree burglary,
N.J.S.A. 2C:18–2, (counts one and two), and one
count of third-degree theft by...

Feb. 05, 2016 Case 3

A.2d

Discussed by 16.  State v. Chase 
2015 WL 4770503, *7+ , N.J.Super.A.D.

Defendant Dashand D. Chase was tried with co-
defendant Tony L. Burnham. Defendant appeals
from his judgments of conviction for robbery,
witness tampering, and related charges. We...

Aug. 14, 2015 Case 3

A.2d
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Treatment Title Date Type Depth Headnote(s)

Discussed by 17.  State v. Sgambati 
2014 WL 4251874, *6+ , N.J.Super.A.D.

Tried before a jury in April and May 2011,
defendant James Sgambati was convicted of,
most significantly, third-degree aggravated assault,
N.J.S.A. 2C:12–1(b)(7) (count two);...

Aug. 29, 2014 Case 3

A.2d

Discussed by
 18.  State v. Sterling

2011 WL 3557585, *13+ , N.J.Super.A.D.

In this opinion, we dispose of two appeals by
defendant, Bruce D. Sterling, which we now
consolidate for disposition in this single opinion. In
Indictment No. 05–10–1410, defendant...

Aug. 15, 2011 Case 3
4
5

A.2d

Discussed by 19.  State v. Kornberger
2011 WL 1345044, *7+ , N.J.Super.A.D.

CRIMINAL JUSTICE - Joinder and Severance.
Trial court did not abuse its discretion by denying
defendant's motion to sever charges related to two
victims.

Apr. 11, 2011 Case 3
4
5

A.2d

Discussed by 20.  State v. Jaramillo 
2008 WL 3890655, *6+ , N.J.Super.A.D.

Defendant was convicted of aggravated assault, as
a lesser-included offense of murder, and of three
counts of official misconduct. He was sentenced to
the custody of the...

Aug. 25, 2008 Case 4
5
6

A.2d

Discussed by
 21.  State v. Burr 

921 A.2d 1135, 1147+ , N.J.Super.A.D.

CRIMINAL JUSTICE - Evidence. Proffered
testimony from expert regarding defendant suffered
from Asperger's Disorder was admissible in sexual
assault case.

May 08, 2007 Case 9

A.2d

Discussed by 22.  State v. Lado
645 A.2d 1197, 1201+ , N.J.Super.A.D.

Merger of Offenses. Conviction for possession of
firearm for purpose of using it unlawfully against
person of another merged into murder conviction.

July 05, 1994 Case 3
5
6

A.2d

Discussed by 23.  State v. Russo 
579 A.2d 834, 841+ , N.J.Super.A.D.

Defendant in capital case filed pro se motions for
dismissal of public defenders assigned as counsel
and permission to proceed pro se.   The Superior
Court, Gloucester County, Law...

Aug. 24, 1990 Case 9
15

A.2d

Discussed by 24.  State v. Carroll 
577 A.2d 862, 866+ , N.J.Super.A.D.

Defendant was convicted in the Superior Court,
Law Division, Mercer County, of purposeful and
knowing murder and possession of a weapon with
the purpose to use it unlawfully...

July 23, 1990 Case 9

A.2d

Discussed by 25.  Torres v. Ricci 
2010 WL 99268, *6+ , D.N.J.

CRIMINAL JUSTICE - Joinder and Severance.
Joinder of three charges against defendant was
not prejudicial since the other incidents would have
been admissible as other crimes.

Jan. 06, 2010 Case 4
5
6

A.2d

https://www.westlaw.com/Document/I96939f1e2f5511e490d4edf60ce7d742/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DIe2475a4234cc11d98b61a35269fc5f88%26midlineIndex%3D17%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=17&docFamilyGuid=I96939f1f2f5511e490d4edf60ce7d742&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/Ie2475a4234cc11d98b61a35269fc5f88/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I82314dc0724811d7b100a463f186e11d&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_3
https://www.westlaw.com/Link/RelatedInformation/Flag?docGuid=Ic412e017c74f11e086cdc006bc7eafe7&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/Ic412e017c74f11e086cdc006bc7eafe7/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DIe2475a4234cc11d98b61a35269fc5f88%26midlineIndex%3D18%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=18&docFamilyGuid=Ic412e018c74f11e086cdc006bc7eafe7&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/Ie2475a4234cc11d98b61a35269fc5f88/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I82314dc0724811d7b100a463f186e11d&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_3
https://www.westlaw.com/Document/Ie2475a4234cc11d98b61a35269fc5f88/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I82314dc0724811d7b100a463f186e11d&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_4
https://www.westlaw.com/Document/Ie2475a4234cc11d98b61a35269fc5f88/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I82314dc0724811d7b100a463f186e11d&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_5
https://www.westlaw.com/Document/I1fad3d23643b11e0b63e897ab6fa6920/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DIe2475a4234cc11d98b61a35269fc5f88%26midlineIndex%3D19%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=19&docFamilyGuid=I1fad3d24643b11e0b63e897ab6fa6920&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/Ie2475a4234cc11d98b61a35269fc5f88/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I82314dc0724811d7b100a463f186e11d&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_3
https://www.westlaw.com/Document/Ie2475a4234cc11d98b61a35269fc5f88/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I82314dc0724811d7b100a463f186e11d&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_4
https://www.westlaw.com/Document/Ie2475a4234cc11d98b61a35269fc5f88/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I82314dc0724811d7b100a463f186e11d&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_5
https://www.westlaw.com/Document/Ida98ce40728f11ddb7e583ba170699a5/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DIe2475a4234cc11d98b61a35269fc5f88%26midlineIndex%3D20%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=20&docFamilyGuid=Ida98ce41728f11ddb7e583ba170699a5&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/Ie2475a4234cc11d98b61a35269fc5f88/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I82314dc0724811d7b100a463f186e11d&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_4
https://www.westlaw.com/Document/Ie2475a4234cc11d98b61a35269fc5f88/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I82314dc0724811d7b100a463f186e11d&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_5
https://www.westlaw.com/Document/Ie2475a4234cc11d98b61a35269fc5f88/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I82314dc0724811d7b100a463f186e11d&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_6
https://www.westlaw.com/Link/RelatedInformation/Flag?docGuid=Iac7e9a85fd5411dbafc6849dc347959a&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/Iac7e9a85fd5411dbafc6849dc347959a/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DIe2475a4234cc11d98b61a35269fc5f88%26midlineIndex%3D21%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=21&docFamilyGuid=Iac7e9a86fd5411dbafc6849dc347959a&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/Ie2475a4234cc11d98b61a35269fc5f88/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I82314dc0724811d7b100a463f186e11d&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_9
https://www.westlaw.com/Document/I752f0635354211d98b61a35269fc5f88/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DIe2475a4234cc11d98b61a35269fc5f88%26midlineIndex%3D22%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=22&docFamilyGuid=I7b8d1f40745411d79d2ef02eee90521e&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/Ie2475a4234cc11d98b61a35269fc5f88/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I82314dc0724811d7b100a463f186e11d&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_3
https://www.westlaw.com/Document/Ie2475a4234cc11d98b61a35269fc5f88/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I82314dc0724811d7b100a463f186e11d&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_5
https://www.westlaw.com/Document/Ie2475a4234cc11d98b61a35269fc5f88/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I82314dc0724811d7b100a463f186e11d&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_6
https://www.westlaw.com/Document/I4aa6785634e111d986b0aa9c82c164c0/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DIe2475a4234cc11d98b61a35269fc5f88%26midlineIndex%3D23%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=23&docFamilyGuid=Icd29781072d011d7b100a463f186e11d&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/Ie2475a4234cc11d98b61a35269fc5f88/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I82314dc0724811d7b100a463f186e11d&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_9
https://www.westlaw.com/Document/Ie2475a4234cc11d98b61a35269fc5f88/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I82314dc0724811d7b100a463f186e11d&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_15
https://www.westlaw.com/Document/I4acf5d1634e111d986b0aa9c82c164c0/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DIe2475a4234cc11d98b61a35269fc5f88%26midlineIndex%3D24%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=24&docFamilyGuid=If8cfecf072cc11d7b100a463f186e11d&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/Ie2475a4234cc11d98b61a35269fc5f88/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I82314dc0724811d7b100a463f186e11d&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_9
https://www.westlaw.com/Document/If563acb0002e11df9988d233d23fe599/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DIe2475a4234cc11d98b61a35269fc5f88%26midlineIndex%3D25%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=25&docFamilyGuid=If563acb1002e11df9988d233d23fe599&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/Ie2475a4234cc11d98b61a35269fc5f88/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I82314dc0724811d7b100a463f186e11d&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_4
https://www.westlaw.com/Document/Ie2475a4234cc11d98b61a35269fc5f88/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I82314dc0724811d7b100a463f186e11d&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_5
https://www.westlaw.com/Document/Ie2475a4234cc11d98b61a35269fc5f88/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I82314dc0724811d7b100a463f186e11d&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_6


State v. Pitts, 116 N.J. 580

 © 2018 Thomson Reuters. No claim to original U.S. Government Works.

Treatment Title Date Type Depth Headnote(s)

Distinguished
by  26.  Phillips v. Gelpke

921 A.2d 1067, 1074 , N.J.

TORTS - Dram Shop. Alleged sexual abuse victim
was not required to support her abuse claims based
on repressed memories with expert testimony.

May 17, 2007 Case 15

A.2d

Distinguished
by

27.  State v. Cooper
700 A.2d 306, 337+ , N.J.

CRIMINAL JUSTICE - Homicide. Requisite guilt-
phase jury instructions on noncapital homicide
charges set out.

Aug. 20, 1997 Case 17
19

A.2d

Cited by 28.  State v. Bass 
132 A.3d 1207, 1221 , N.J.

CRIMINAL JUSTICE - Homicide. Trial court's error
in limiting defense counsel's cross-examination of
state witness warranted reversal.

Mar. 07, 2016 Case 7

A.2d

Cited by
 29.  State v. Josephs

803 A.2d 1074, 1117+ , N.J.

CRIMINAL JUSTICE - Death Penalty. Erroneous
sequential jury instructions required reversal of
death sentence.

July 15, 2002 Case 18

A.2d

Cited by
 30.  State v. Williams 

774 A.2d 457, 472 , N.J.

CRIMINAL JUSTICE - Weapons. Jury instructions
required reversal of conviction for possession of
weapon for unlawful purpose.

June 19, 2001 Case 7

A.2d

Cited by
 31.  State v. Loftin

680 A.2d 677, 748 , N.J.

CRIMINAL JUSTICE - Death Penalty. Evidence
supported finding of aggravating factor that murder
was committed so that defendant could avoid
apprehension for robbery of victim.

Aug. 08, 1996 Case —

Cited by
 32.  State v. Chenique-Puey 

678 A.2d 694, 697 , N.J.

CRIMINAL JUSTICE - Trial. Evidence of domestic
violence restraining order was unduly prejudicial
to defendant also charged with terroristic threats,
necessitating severance of that...

July 17, 1996 Case 5

A.2d

Cited by
 33.  Rendine v. Pantzer 

661 A.2d 1202, 1213+ , N.J.

Contingency Enhancement. Contingency
enhancements are authorized in setting attorney
fees under New Jersey's fee-shifting statutes.

July 24, 1995 Case 5

A.2d

Cited by
 34.  State v. Mejia

662 A.2d 308, 314+ , N.J.

Homicide. Failure to instruct jury at guilt phase
that it need not be unanimous on intent constituted
reversible error.

July 12, 1995 Case 12

A.2d
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Cited by
 43.  State v. Johnson

576 A.2d 834, 854 , N.J.

Defendant was convicted in the Superior Court, Law
Division, Gloucester County, of, inter alia, knowing
and purposeful murder, and was sentenced to
death.   Defendant appealed.  ...

July 19, 1990 Case 7

A.2d

Cited by
 44.  State v. Pennington

575 A.2d 816, 822 , N.J.

Defendant was convicted in the Superior Court, Law
Division, Bergen County, of capital murder, felony-
murder, and possession of firearm with intent to use
it unlawfully, and he...

June 21, 1990 Case 12

A.2d

Cited by
 45.  State v. Coyle

574 A.2d 951, 968+ , N.J.

Defendant was convicted of purposeful murder and
unlawful possession of weapon for illegal purpose
and was sentenced to death in the Superior Court,
Law Division, Middlesex County,...

June 11, 1990 Case 7

A.2d

Cited by 46.  State v. Rose
576 A.2d 235, 237+ , N.J.

Defendant was convicted of knowing and purposeful
murder and was sentenced to death.   The
sentence was vacated and remanded, 112 N.J. 454,
548 A.2d 1058. Defendant's motion for...

May 23, 1990 Case 12

A.2d

Cited by
 47.  State v. Jackson

572 A.2d 607, 610+ , N.J.

Defendant pled guilty to murder and was sentenced
to death in the Superior Court, Law Division, Ocean
County, and he appealed and thereafter moved for
reversal of conviction and...
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Cited by 48.  State v. M.P. 
2017 WL 5664416, *3 , N.J.Super.A.D.

Defendant M.P. appeals from his conviction
following a jury trial. He also contends that an error
in the judgment of conviction (JOC) requires a
remand for its correction. After a...
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Cited by 49.  State v. Beckett
2017 WL 541113, *3 , N.J.Super.A.D.

Defendant, Clarence Beckett, appeals from a May
16, 2014 judgment of conviction for two counts of
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fourth-degree criminal sexual...
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Cited by 50.  State v. Fontanez 
2017 WL 371471, *4 , N.J.Super.A.D.

Defendant appeals his conviction and sentence
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review of the record and the...
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Cited by 51.  State v. Bethea
2016 WL 6440654, *5 , N.J.Super.A.D.

Defendant appeals from his June 12, 2014
convictions for swindling and cheating at casino
gaming, N.J.S.A. 5:12–113(a). We affirm. On
August 15, 2013, a craps dealer at the Borgata...

Nov. 01, 2016 Case —

Cited by 52.  State v. Preto 
2016 WL 3636560, *4+ , N.J.Super.A.D.

Defendant Francis J. Preto appeals his conviction
and sentence on two counts of conspiracy to
commit murder and one count of attempted murder.
For the reasons explained below, we...

July 08, 2016 Case 20

A.2d

Cited by 53.  State v. Howard
2016 WL 3408392, *3 , N.J.Super.A.D.

Defendant Tyrone Howard appeals from an August
24, 2014 Law Division order denying his petition for
post-conviction relief (PCR) without an evidentiary
hearing. We affirm. We...

June 22, 2016 Case 14

A.2d

Cited by 54.  State v. Arno
2015 WL 5446671, *7 , N.J.Super.A.D.

Defendant was convicted following a jury trial of
purposeful and knowing murder, kidnapping, felony
murder, aggravated arson, robbery and other
crimes and was sentenced to an...

Sep. 15, 2015 Case 5

A.2d

Cited by 55.  State v. Gregorio
2015 WL 1860802, *6 , N.J.Super.A.D.

Defendant Romulo Gregorio appeals from
his conviction by a jury on charges including
murder and arson and his sentence of fifty years
imprisonment. We affirm. On September 1, 2009,...

Apr. 24, 2015 Case 5

A.2d

Cited by 56.  State v. Greene
2014 WL 5470502, *6 , N.J.Super.A.D.

Defendants Gregory Greene and his brother Wayne
Greene were tried jointly and convicted of various
offenses in connection with the November 3, 2007
robbery and homicide of Lazaro...

Oct. 30, 2014 Case 3
5

A.2d

Cited by 57.  State v. Shepherd
2014 WL 3818680, *7+ , N.J.Super.A.D.

The Middlesex County grand jury returned
Indictment No. 06–02–0252 (the “first indictment”),
charging defendant William Shepherd with first-
degree attempted murder, N.J.S.A. 2C:5–1...

Aug. 05, 2014 Case 5

A.2d

Cited by 58.  State v. Royal
2014 WL 3015453, *6+ , N.J.Super.A.D.

The Cumberland County grand jury returned a
twelve-count indictment charging defendant James
Royal in counts one through five with events that
occurred on January 16, 2003,...

July 07, 2014 Case 5

A.2d

Cited by 59.  State v. Quarwee Walker
2013 WL 6479576, *4 , N.J.Super.A.D.

Defendants Quarwee Walker and Bryan
Witherspoon were tried jointly and convicted of drug
offenses and conspiracy. They claim plain error in
the jury instructions and errors at...

Dec. 11, 2013 Case 5

A.2d
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Cited by 60.  State v. Orr 
2013 WL 5787457, *13 , N.J.Super.A.D.

Defendant Aaron M. Orr appeals his conviction for
three counts of first-degree robbery and two counts
of second-degree robbery, all in violation of N.J.S.A.
2C:15–1, as well as...

Oct. 29, 2013 Case 5

A.2d

Cited by 61.  State v. R.F.
2013 WL 4746555, *3 , N.J.Super.A.D.

Tried by a jury, defendant R.F. appeals from his
conviction of six counts of first-degree aggravated
sexual assault, N.J.S.A. 2C:14–2a(2)(a), and one
count of second-degree...

Sep. 05, 2013 Case —

Cited by 62.  State v. Muhammad 
2013 WL 3238634, *5 , N.J.Super.A.D.

A jury convicted defendant of first-degree murder,
weapons offenses and hindering prosecution by
attempting to induce a witness to withhold testimony
or evidence. At sentencing,...

June 28, 2013 Case 5

A.2d

Cited by 63.  State v. Moore
2013 WL 238169, *5 , N.J.Super.A.D.

A Camden County Grand Jury returned a multi-
count indictment charging defendant Earl T. Moore
with various offenses against the victim, Dewey
Marshall. Following a jury trial,...

Jan. 23, 2013 Case —

Cited by 64.  State v. Lazos 
2012 WL 5869398, *2+ , N.J.Super.A.D.

On March 10, 2010, defendant Joseph Lazos
was charged in superseding Cumberland County
Indictment No. 10–03–0136 with third-degree
burglary, N.J.S.A. 2C:18–2a(1) (count one);...

Nov. 21, 2012 Case 5

A.2d

Cited by 65.  State v. Pope 
2012 WL 3101291, *3 , N.J.Super.A.D.

Defendant was indicted for purposeful or knowing
murder, in violation of N.J.S.A. 2C:11–3(a)(1) or
(2); possession of a handgun without a permit, in
violation of N.J.S.A....

Aug. 01, 2012 Case 5

A.2d

Cited by 66.  State v. Davis
2012 WL 360200, *4+ , N.J.Super.A.D.

Following a jury trial, defendant Charles Davis
was convicted of second-degree robbery, N.J.S.A.
2C:15–1; two counts of third-degree theft from the
person, N.J.S.A. 2C:20–2b(2)(d)...

Feb. 06, 2012 Case 5

A.2d

Cited by 67.  State v. Giron 
2011 WL 6183472, *5 , N.J.Super.A.D.

Tried in absentia by a jury, defendant Emilio R.
Giron was found guilty of two counts of aggravated
sexual assault, N.J.S.A. 2C:14–2(a)(5), (Counts four
and ten); two additional...

Dec. 14, 2011 Case 3
5

A.2d

Cited by 68.  State v. Bennett
2011 WL 6014431, *11 , N.J.Super.A.D.

Defendant Scott Bennett appeals from his
conviction and sentence in this vehicular homicide
case in which defendant killed one person and
seriously injured another person....

Dec. 05, 2011 Case 5

A.2d
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Treatment Title Date Type Depth Headnote(s)

Cited by 69.  State v. Black 
2011 WL 2416885, *8 , N.J.Super.A.D.

Defendant James Black appeals the dismissal
of his petition for post-conviction relief (PCR) in
which he challenged his conviction for first-degree
aggravated sexual assault,...

May 20, 2011 Case 5

A.2d

Cited by 70.  State v. A.B. 
2011 WL 488409, *4+ , N.J.Super.A.D.

Defendant was charged in a five-count indictment
with various sexual offenses committed against
two victims, his daughter Andrea, and his
granddaughter Allison. The offenses...

Feb. 14, 2011 Case 5

A.2d

Cited by 71.  State v. Williams
2010 WL 5348776, *3 , N.J.Super.A.D.

At the conclusion of a jury trial involving charges
contained in different indictments, defendant was
convicted of two separate groups of offenses that
were committed months apart...

Dec. 17, 2010 Case 5

A.2d

Cited by 72.  State v. Mitchell
2010 WL 5376365, *4 , N.J.Super.A.D.

After a jury trial, defendant Francis Mitchell was
convicted of one count of first-degree robbery,
N.J.S.A. 2C:15-1 and one count of second-degree
robbery, N.J.S.A. 2C:15-1. He now...

Nov. 09, 2010 Case 5

A.2d

Cited by 73.  State v. Arellano
2010 WL 3516853, *11+ , N.J.Super.A.D.

Defendant was convicted of luring or enticing a
child, N.J.S.A. 2C:13-6 (count one), attempted
child endangerment, N.J.S.A. 2C:5-1 and N.J.S.A.
2C:24-4(a) (count four), and...

Sep. 01, 2010 Case 5
6

A.2d

Cited by
 74.  State v. Goodman

1 A.3d 767, 777 , N.J.Super.A.D.

CRIMINAL JUSTICE - Evidence. Other bad act
evidence, namely evidence of defendant's gang
membership, was admissible in murder prosecution.

Aug. 09, 2010 Case —

Cited by 75.  State v. Carey
2010 WL 1526323, *6+ , N.J.Super.A.D.

CRIMINAL JUSTICE - Joinder and Severance. The
trial court did not err in failing to sever the offenses
of kidnapping and aggravated sexual assault in
defendant's trial.

Apr. 19, 2010 Case 5

A.2d

Cited by 76.  State v. Jackson
2010 WL 680694, *6+ , N.J.Super.A.D.

CRIMINAL JUSTICE - Sentencing. Imposition
of extended term sentence for burglary and
impersonating police officer did not constitute abuse
of discretion.

Mar. 01, 2010 Case 5
6

A.2d

Cited by 77.  State v. Boston
2010 WL 86411, *10 , N.J.Super.A.D.

CRIMINAL JUSTICE - Confessions. Substantial
evidence supported a determination that a
defendant was not too intoxicated to validly waive
his Miranda warnings.

Jan. 12, 2010 Case 16

A.2d
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Treatment Title Date Type Depth Headnote(s)

Cited by 78.  State v. Wilson
2009 WL 3459853, *6 , N.J.Super.A.D.

Defendant Eugene M. Wilson appeals from his
April 7, 2006 conviction, following a trial by jury, on
charges of first-degree aggravated manslaughter,
N.J.S.A. 2C:11-4(a), as a...

Oct. 06, 2009 Case 9

A.2d

Cited by 79.  State v. Nieves
2009 WL 1872410, *4 , N.J.Super.A.D.

Defendant Ismael Nieves was convicted, following
a jury trial, of second-degree robbery, N.J.S.A.
2C:15-1 and 2-6; fourth-degree unlawful taking of a
means of conveyance, N.J.S.A....

July 01, 2009 Case 5

A.2d

Cited by 80.  State v. Wallace 
2009 WL 1139120, *5 , N.J.Super.A.D.

Defendant Joseph Wallace appeals his conviction
for murder, N.J .S.A. 2C:11-3(a)(1), possession
of a handgun without a permit on June 15, 2005,
N.J.S.A. 2C:39-5(a), possession of a...

Apr. 29, 2009 Case 5

A.2d

Cited by 81.  State v. Sparks 
2009 WL 1034755, *4 , N.J.Super.A.D.

A jury convicted defendant, Samuel Sparks, of first-
degree conspiracy to commit murder and second-
degree aggravated assault. Following the verdict,
the trial court set aside...

Apr. 20, 2009 Case 5

A.2d

Cited by 82.  State v. Thomas
2009 WL 804637, *5 , N.J.Super.A.D.

Defendant Roicee Thomas appeals from a final
order denying his petition for post-conviction
relief (PCR) entered on November 2, 2006, in the
Superior Court, Law Division. Having...

Mar. 30, 2009 Case 9

A.2d

Cited by 83.  State v. Bounghares
2009 WL 259349, *4+ , N.J.Super.A.D.

Defendant Ahmed Bounghares appeals from the
denial of his first petition for post-conviction relief
(PCR). We affirm. In March 2000, defendant was
convicted of several offenses...

Feb. 05, 2009 Case 5

A.2d

Cited by 84.  State v. Tirado
2009 WL 259356, *16 , N.J.Super.A.D.

Following a jury trial conducted between May 10
and July 7, 2005, defendant Christopher Tirado
was found guilty of nine counts of an eleven-count
indictment. The jury found...

Feb. 05, 2009 Case 5
6

A.2d

Cited by 85.  State v. Pasha
2008 WL 2917172, *13 , N.J.Super.A.D.

A jury found defendant guilty of three counts of
terroristic threats, a crime of the third degree,
N.J.S.A. 2C:12-3; two counts of false imprisonment,
a disorderly persons offense,...

July 31, 2008 Case 5
6

A.2d

Cited by 86.  State v. M.S. 
2008 WL 2901844, *5+ , N.J.Super.A.D.

On October 14, 2005, following a jury trial,
defendant M.S. was acquitted of the murder of her
son, Daniel, who was born on September 7, 2001,
but she was convicted of the...

July 30, 2008 Case 5
6

A.2d
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Treatment Title Date Type Depth Headnote(s)

Cited by 87.  State v. Suarez
2008 WL 2415159, *2 , N.J.Super.A.D.

Following a jury trial, at which Judge Kevin J.
Callahan presided, defendant Alfredo Suarez was
convicted of third-degree receiving stolen property
(an automobile), in violation of...

June 17, 2008 Case —

Cited by 88.  State v. Cepates 
2008 WL 2185216, *4 , N.J.Super.A.D.

Defendant, Ricardo Cepates, was convicted in two
separate trials of multiple first-degree aggravated
sexual assaults and related offenses against eight
victims. He now appeals,...

May 28, 2008 Case 5
6

A.2d

Cited by 89.  State v. Pons
2007 WL 2847536, *6+ , N.J.Super.A.D.

A Union County Grand Jury returned Indictment
No. 99-11-1594 arising from three separate criminal
incidents occurring on August 24, 28, and 30, 1998.
Defendant, Oseas Pons, was...

Oct. 03, 2007 Case 5

A.2d

Cited by 90.  State v. Nash 
2007 WL 1574531, *4 , N.J.Super.A.D.

Defendant, Altereke Nash, was indicted by an
Essex County grand jury on June 26, 2003, and
charged with the following offenses: second-degree
conspiracy to commit robbery, N.J.S.A....

June 01, 2007 Case 5

A.2d

Cited by 91.  State v. Strader
2007 WL 1296407, *10 , N.J.Super.A.D.

Defendant Shawn Strader appeals from his
conviction of first degree attempted murder, in
violation of N.J.S.A. 2C:5-1 and 2C:11-3(a); second
degree aggravated arson, in violation...

May 04, 2007 Case 5

A.2d

Cited by 92.  State v. Davis 
916 A.2d 493, 503 , N.J.Super.A.D.

CRIMINAL JUSTICE - Entrapment. Charging of
both entrapment and other-crimes or bad-acts
evidence before same jury was not plain error.

Feb. 27, 2007 Case 5

A.2d

Cited by 93.  State v. Ramos
2007 WL 505935, *8 , N.J.Super.A.D.

Defendant, Jose Ramos, appeals the Law Division's
November 28, 2005, order denying his second
petition for post-conviction relief (PCR). We affirm.
Defendant was charged under...

Feb. 20, 2007 Case 6

A.2d

Cited by
 94.  State v. Jenewicz

2006 WL 2590114, *8 , N.J.Super.A.D.

Tried to a jury, defendant was convicted of first-
degree murder, N.J.S.A. 2C:11-3(a)(1),(2); second-
degree possession of a weapon for an unlawful
purpose, N.J.S.A. 2C:39-4(a); and...

Aug. 08, 2006 Case 5

A.2d

Cited by 95.  State v. Jackson 
2006 WL 2096074, *3 , N.J.Super.A.D.

Background: Defendant was convicted in the
Superior Court, Law Division, Essex County, of
aggravated assault, robbery, unlawful possession of
a weapon, and possession of a weapon...

July 31, 2006 Case —
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Treatment Title Date Type Depth Headnote(s)

Cited by 96.  State v. V.F. 
2006 WL 2075135, *6 , N.J.Super.A.D.

Defendant, V.F., appeals from two pretrial decisions
made by the trial judge as well as the sentence
imposed for his convictions. A jury found that
defendant, being at least four...

July 27, 2006 Case 4
5

A.2d

Cited by 97.  State v. Pamplin
2006 WL 533841, *5+ , N.J.Super.A.D.

These are back-to-back appeals consolidated for
the purpose of this opinion. Following a jury trial,
defendants Lorenzo Melvin, Chantelle Johnson, and
Shronda Pamplin were...

Mar. 06, 2006 Case 5
6

A.2d

Cited by
 98.  State v. Lozada

815 A.2d 1002, 1004 , N.J.Super.A.D.

CRIMINAL JUSTICE - Trial. Trial court's error in
failing to sever charges for trial warranted reversal
of convictions for both charges.

Feb. 13, 2003 Case 5

A.2d

Cited by 99.  State v. Burris
815 A.2d 481, 485 , N.J.Super.A.D.

CRIMINAL JUSTICE - Homicide. Testimony about
telephone conversation murder victim's co-workers
overheard between victim and defendant was
admissible.

Dec. 30, 2002 Case —

Cited by
 100.  State v. Pierro 

809 A.2d 804, 808+ , N.J.Super.A.D.

CRIMINAL JUSTICE - Trial. Defendant failed
to show prejudice in joinder of charges for two
incidents of burglary.

Nov. 15, 2002 Case 3
4
5

A.2d

Cited by
 101.  State v. Staten

743 A.2d 365, 371 , N.J.Super.A.D.

CRIMINAL JUSTICE - Sentencing. Defendant could
not concede validity of plea yet challenge factual
basis for No Early Release Act sentence.

Jan. 19, 2000 Case —

Cited by
 102.  State v. Hines

696 A.2d 780, 787 , N.J.Super.A.D.

CRIMINAL JUSTICE - Evidence. Trial court
committed reversible error in refusing to allow
defendant to present expert testimony relating to
posttraumatic stress disorder (PTSD).

July 24, 1997 Case 10

A.2d

Cited by
 103.  State v. Green

643 A.2d 18, 26+ , N.J.Super.A.D.

Ineffective Assistance. Defendant did not receive
ineffective assistance, even though his attorney was
alleged to be alcohol and drug dependent.

May 23, 1994 Case 4
5

A.2d

Cited by 104.  State v. Kotter
638 A.2d 825, 828+ , N.J.Super.A.D.

Diminished Capacity. Defendant, who was charged
with aggravated manslaughter, reckless aggravated
assault, and assault by auto, was not entitled to jury
charge on diminished...

Feb. 28, 1994 Case 9

A.2d
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Treatment Title Date Type Depth Headnote(s)

Cited by 105.  Gendek v. Poblete
636 A.2d 113, 116 , N.J.Super.A.D.

Negligence. Parents who sued for emotional
distress based on alleged postdelivery malpractice
had to show they observed malpractice.

Jan. 21, 1994 Case —

Cited by
 106.  State v. Bzura

619 A.2d 647, 655 , N.J.Super.A.D.

Nonunanimous Verdict. Instructions regarding false
swearing permitted jury to return nonunanimous
verdict, necessitating reversal.

Jan. 27, 1993 Case 5
6

A.2d

Cited by
 107.  State v. Watson

618 A.2d 367, 372+ , N.J.Super.A.D.

Jury Instruction. Error in instruction on diminished
capacity was harmless.

Dec. 18, 1992 Case 9

A.2d

Cited by 108.  State v. Mujahid
599 A.2d 536, 544 , N.J.Super.A.D.

Following jury trial before the Superior Court, Law
Division, Essex County, defendant was convicted of
arson, murder,   attempted murder, and aggravated
assault charges arising...

Nov. 15, 1991 Case 7

A.2d

Cited by
 109.  State v. Pridgen

584 A.2d 869, 873 , N.J.Super.A.D.

Defendant was convicted in the Superior Court,
Law Division, Hudson County, of aggravated
manslaughter, and he appealed. The Superior
Court, Appellate Division, Stern, J.A.D.,...

Jan. 14, 1991 Case 7

A.2d

Cited by 110.  State v. L.K.
582 A.2d 297, 302 , N.J.Super.A.D.

Defendant was charged with murder of her father
and aunt, conspiracy to murder them and her nine-
year-old brother, attempted murder of aunt and
father, and attempted murder of...

Oct. 29, 1990 Case 15

A.2d

Cited by 111.  Figueroa v. Hartford Ins. Co.
575 A.2d 888, 893 , N.J.Super.A.D.

Administratrix of motorist who was killed in
automobile accident with insured brought suit
against liability insurer for insurer's alleged breach
of contract, negligent...

June 19, 1990 Case 10
12

A.2d

Cited by
 112.  State v. Keys

752 A.2d 368, 373 , N.J.Super.L.

CRIMINAL JUSTICE - Counsel. Defendant's own
testimony at post-trial hearing refuted claim that trial
counsel was ineffective.

Dec. 18, 1998 Case 5

A.2d

Cited by
 113.  Rompilla v. Horn

355 F.3d 233, 255 , 3rd Cir.(Pa.)

CRIMINAL JUSTICE - Instructions. Simmons
instruction on parole ineligibility upon sentence
of life imprisonment was not applicable in capital
murder trial.

Jan. 13, 2004 Case —
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Cited by 114.  Black v. Warren 
2015 WL 1914569, *5+ , D.N.J.

This matter is presently before the Court upon
submission of an Amended Petition for a Writ
of Habeas Corpus under Title 28 U.S.C. § 2254
(“Pet.”) (ECF No. 17), by James Black...

Apr. 27, 2015 Case 5
6

A.2d

Cited by 115.  Thompson v. Warren
2014 WL 3778738, *6+ , D.N.J.

This matter is before the Court upon Terence
Thompson's § 2254 Petition (the ''Petition''),
Respondents' answer and Petitioner's traverse. For
the reasons detailed below, the...

July 31, 2014 Case 7

A.2d

Cited by 116.  Barnes v. Hauck
2014 WL 345302, *6 , D.N.J.

This matter comes before the Court upon
Petitioner's petition (“Petition”) seeking a writ of
habeas corpus pursuant to § 2254, see Docket
Entry No. 1, and Respondents' answer...

Jan. 30, 2014 Case —

Cited by 117.  Cox v. Warren
2013 WL 6022520, *2 , D.N.J.

Petitioner Benjamin Cox (“Petitioner”) filed a Petition
for a Writ of Habeas Corpus, pursuant to 28 U.S.C.
§ 2254(a), challenging a judgment of conviction
entered by the Superior...

Nov. 13, 2013 Case 7

A.2d

Cited by 118.  Mustaffa v. Ricci
2011 WL 1584208, *7 , D.N.J.

Petitioner filed a petition for a Writ of Habeas
Corpus pursuant to 28 U.S.C. § 2254(a) challenging
a judgment of conviction rendered by the Superior
Court of New Jersey, see...

Apr. 26, 2011 Case 7

A.2d

Cited by 119.  Vandever v. Atty. Gen. for State of New
Jersey
2006 WL 1541035, *11+ , D.N.J.

Petitioner Frank Vandever, a prisoner currently
confined by the Connecticut Department of
Correction on charges unrelated to those
challenged here, has submitted a petition for a...

June 02, 2006 Case 4

A.2d

Cited by 120.  Pack v. Hendricks
2006 WL 1344825, *6 , D.N.J.

Petitioner Nur Raheem Pack, a prisoner currently
confined at New Jersey State Prison, has submitted
a petition for a writ of habeas corpus pursuant to 28
U.S.C. § 2254. The...

May 16, 2006 Case 7

A.2d

Cited by
 121.  State v. Ross

646 A.2d 1318, 1365+ , Conn.

Defendant was convicted of six counts of capital
felony and sentenced to death following jury trial
in Superior Court, Judicial District of New London,
Ford, J., following grant in...

July 26, 1994 Case 18

A.2d

Cited by
 122.  Whittlesey v. State

665 A.2d 223, 243 , Md.

Counsel. Right to counsel had not attached as to
murder charge at time defendant's conversations
were recorded.

Sep. 28, 1995 Case 16

A.2d
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Cited by 123.  Archie v. Com. 
420 S.E.2d 718, 723 , Va.App.

Defendant was convicted in the Circuit Court, Giles
County, A. Dow Owens, J., of premeditated murder
of her boyfriend's three-year-old daughter, and she
appealed.   The Court of...

June 16, 1992 Case 14
15

A.2d

Mentioned by
 124.  State v. Handy

73 A.3d 421, 432+ , N.J.

CRIMINAL JUSTICE - Trial. Trials that involve both
a substantive defense and an insanity defense must
be tried in unitary proceedings.

Sep. 09, 2013 Case 5

A.2d

Mentioned by
 125.  State v. Timmendequas

737 A.2d 55, 117 , N.J.

CRIMINAL JUSTICE - Jury. Empaneling foreign jury
was justified in capital case.

Aug. 11, 1999 Case —

Mentioned by
 126.  State v. Morton

715 A.2d 228, 263 , N.J.

CRIMINAL JUSTICE - Presence of Accused.
Capital murder defendant was entitled to waive his
right to be present at the penalty phase of his trial.

July 30, 1998 Case 2

A.2d

Mentioned by 127.  State v. Williams
2015 WL 7199385, *5 , N.J.Super.A.D.

The opinion of the court was delivered by Defendant
Ricky Williams appeals from the trial court's July 29,
2013, order denying, without an evidentiary hearing,
his petition for...

Nov. 17, 2015 Case 5

A.2d

Mentioned by 128.  State v. Ellis
2013 WL 2257830, *4 , N.J.Super.A.D.

Tried before a jury, defendant Amean Ellis was
convicted of third-degree possession of a controlled
dangerous substance, N.J.S .A. 2C:35–10(a)(1),
and second-degree possession with...

May 24, 2013 Case —

Mentioned by 129.  State v. Castagna
2013 WL 3744146, *16 , N.J.Super.A.D.

Defendant Philip J. Castagna appeals from his
convictions for conspiracy to murder his wife Joyce
and contempt for violating a domestic violence
restraining order. He raises...

Apr. 26, 2013 Case 5

A.2d

Mentioned by 130.  State v. Mamani
2012 WL 3628799, *3 , N.J.Super.A.D.

Following a jury trial, defendant was convicted of
second-degree attempted passion provocation
manslaughter, N.J.S.A. 2C: 11–4b(2) (as a lesser-
included offense of first-degree...

Aug. 24, 2012 Case 5

A.2d

Mentioned by 131.  State v. White
2012 WL 2735591, *9 , N.J.Super.A.D.

Following a fifteen-day jury trial, defendant Natasha
White was convicted of the disorderly persons
offense of criminal mischief, N.J.S.A. 2C:17–3a,
amended down from the third...

July 10, 2012 Case 5

A.2d
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Treatment Title Date Type Depth Headnote(s)

Mentioned by 132.  State v. Ibrahim
2012 WL 385410, *13 , N.J.Super.A.D.

After a jury trial, defendant Nagy A. Ibrahim was
convicted of first-degree distribution of a controlled
dangerous substance (“CDS”), specifically cocaine,
N.J.S.A. 2C:35–5a(1) and...

Feb. 08, 2012 Case 5

A.2d

Mentioned by 133.  State v. B.W.
2011 WL 6088886, *6 , N.J.Super.A.D.

Following a jury trial, defendant B.W. was convicted
of three counts of second-degree luring, N.J.S.A.
2C:13–6; fourth-degree possession of a stun gun,
N.J.S.A. 2C:39–3h, and, as...

Dec. 08, 2011 Case 5

A.2d

Mentioned by 134.  State v. Burke
2008 WL 2122420, *5+ , N.J.Super.A.D.

On October 18, 2005, the Mercer County Grand
Jury charged defendant, Paul Burke, under
Indictment No. 05–10–1091, with four counts of
first-degree kidnapping, N.J.S.A. 2C:13–1(b)...

May 20, 2008 Case 4
5

A.2d

Mentioned by
 135.  State v. Krivacska

775 A.2d 6, 28 , N.J.Super.A.D.

CRIMINAL JUSTICE - Confrontation. Prohibition
on cross-examination of witness at competency
hearing did not violate confrontation clause.

Apr. 23, 2001 Case 5

A.2d

Mentioned by
 136.  State v. Copling

741 A.2d 624, 631 , N.J.Super.A.D.

CRIMINAL JUSTICE - Sentencing. Concurrent,
rather than consecutive, sentences were required
for murder and possession of handgun.

Dec. 16, 1999 Case 8

A.2d

Mentioned by 137.  State v. Fulston
738 A.2d 380, 384 , N.J.Super.A.D.

CRIMINAL JUSTICE - Evidence. Evidence that
homicide victim's mother had abused victim was
admissible at defendant's trial.

Oct. 20, 1999 Case —

Mentioned by
 138.  State v. Urcinoli

729 A.2d 507, 520 , N.J.Super.A.D.

CRIMINAL JUSTICE - Searches and Seizures.
Evidence obtained as result of warrantless search
was admissible under inevitable discovery rule.

June 02, 1999 Case 5

A.2d

Mentioned by 139.  State v. Alfano
701 A.2d 1296, 1302 , N.J.Super.A.D.

CRIMINAL JUSTICE - Prosecutorial Misconduct.
Prosecutor's pretrial interview of child victim did not
require his disqualification.

Oct. 30, 1997 Case 5

A.2d

Mentioned by 140.  Page v. Hendricks
2005 WL 2665678, *12 , D.N.J.

This matter is before the Court on petitioner Jerry
Page's application for habeas corpus relief under 28
U.S.C. § 2254. For the reasons stated below, the
petition for habeas relief...

Oct. 19, 2005 Case 5

A.2d
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Mentioned by 141.  Khalif v. Hendricks
2005 WL 2397227, *9 , D.N.J.

This matter is before the Court on petitioner Fuquan
S. Khalif's application for habeas corpus relief under
28 U.S.C. § 2254. For the reasons stated below, the
petition for habeas...

Sep. 28, 2005 Case 5

A.2d

Mentioned by
 142.  In re Destiny S.

2015 WL 9304537, *3 , Cal.App. 5 Dist.

On October 16, 2014, a Welfare and Institutions
Code section 602 petition was filed in the juvenile
court alleging appellant Destiny S., a minor,
committed a felony by receiving...

Dec. 21, 2015 Case —

Mentioned by
 143.  Engberg v. Meyer

820 P.2d 70, 165 , Wyo.

Defendant who was convicted of felony-murder and
armed robbery and was sentenced to death, 686
F.2d 541, sought postconviction relief.   The District
Court, Converse County,...

Oct. 17, 1991 Case —

— 144.  Admissibility of physiological or
psychological truth and deception test or its
results to support physician's testimony
41 A.L.R.3d 1369

This annotation collects the cases discussing
attempts to introduce into evidence the fact that
one has been subjected to a physiological or
psychological truth and deception test,...

1972 ALR — 14

A.2d

— 145.  Law of Sentencing s 9:18, Generally
Law of Sentencing

Allocution is the formal inquiry by a trial judge
and the response by an offender before sentence
is imposed. Note, however, offenders are
constitutionally protected against...

2017 Other
Secondary
Source

— —

— 146.  New Jersey Pleading and Practice Forms s
92:6, Joinder and severance

Multiple indictments or accusations may be joined
in a single trial if the offenses and the defendants
could have been joined in a single indictment or
accusation. All offenses...

2017 Other
Secondary
Source

— —

— 147.  1A N.J. Prac. Series R 3:7-6, 3:7-6. Joinder
of Offenses
N.J. Prac. Series

This rule follows the source rule rather than Rule
3:7-6 as proposed by the coordinating committee.
Only offenses of the same or similar character or
based on the same act or...

2017 Other
Secondary
Source

— 2
5
6

A.2d

— 148.  1A N.J. Prac. Series R 3:15-2, 3:15-2. Relief
from Prejudicial Joinder
N.J. Prac. Series

1. As the greatest potential for prejudice in a
joint trial lies in the confession of one defendant
implicating a co-defendant, paragraph (a) of the rule
provides a specific...

2017 Other
Secondary
Source

— 3
5
6

A.2d
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— 149.  2B N.J. Prac. Series N.J.R.E. 101, Scope;
Definitions
N.J. Prac. Series

Rule 101 is based on N.J.Evid.R. 1, 2, and 3 of the
1967 Rules of Evidence; Fed.R.Evid. 101 and 1101
deal with the scope and applicability of the federal
rules. Paragraph (a) of...

2017 Other
Secondary
Source

— 14
15

A.2d

— 150.  2B N.J. Prac. Series N.J.R.E. 403,
Exclusion of Relevant Evidence on Grounds of
Prejudice, Confusion, or Waste of Time
N.J. Prac. Series

Rule 403 contains the principles established by
both N.J.Evid.R. 4 and Fed.R.Evid. 403. Although
the formulation is closer to the federal rule than the
1967 New Jersey rule, the...

2017 Other
Secondary
Source

— 17
19

A.2d

— 151.  31 N.J. Prac. Series s 1:57, Truth serum
N.J. Prac. Series

Testimony elicited from a person while he is
under the influence of a ''truth serum'' type drug
is inadmissible. Therefore, a prosecutor may not
argue to the jury that defendant...

2016 Other
Secondary
Source

— 15

A.2d

— 152.  31 N.J. Prac. Series s 10:44, Joinder of
separate offenses in an indictment
N.J. Prac. Series

An indictment should not charge a defendant
with multiple separate indictable offenses unless:
(1) those offenses are based either on the same
transaction or on two or more...

2016 Other
Secondary
Source

— 6

A.2d

— 153.  31 N.J. Prac. Series s 15:16, Severance of
offenses
N.J. Prac. Series

Where the evidence establishes that multiple
separate offenses are linked as part of the same
transaction or series of transactions, a court should
grant a motion for severance...

2016 Other
Secondary
Source

— —

— 154.  32 N.J. Prac. Series s 23:14, Defense of
mental disease or defect
N.J. Prac. Series

The defendant may defend on the basis that a
mental disease or defect prevented him/her from
having the state of mind which is a necessary
element of the offense. If the defendant...

2016 Other
Secondary
Source

— 9

A.2d

— 155.  32 N.J. Prac. Series s 23:41, Self-defense-
Homicide cases-"Imperfect self-defense"
N.J. Prac. Series

A person may use force against another person
if he/she reasonably believes that such force is
immediately necessary for the purpose of protecting
himself/herself against the use...

2016 Other
Secondary
Source

— 7

A.2d

— 156.  33 N.J. Prac. Series s 8:6, Procedure for
sentencing in murder cases
N.J. Prac. Series

When the Code of Criminal Justice was enacted the
Legislature recognized that murder was a unique
offense because of its heinous nature. Special
sentencing rules were created to...

2017 Other
Secondary
Source

— 17
19

A.2d
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Treatment Title Date Type Depth Headnote(s)

— 157.  33 N.J. Prac. Series s 8:8, Manslaughter
N.J. Prac. Series

The second degree crime of manslaughter is
divided into two categories. The first type of
manslaughter is a criminal homicide which is
committed recklessly. The second is a...

2017 Other
Secondary
Source

— 8

A.2d

— 158.  55 N.J. Prac. Series s 5:24, Supporting
authorities-"Truth serum" evidence
N.J. Prac. Series

''Truth Serum'' represents various chemical tests,
including the administration of sodium amytal and
sodium pentathol, to obtain ''true'' statements from
witnesses. State v. Pitts,...

2017 Other
Secondary
Source

— 14
15

A.2d

— 159.  Am. Jur. 2d Trial s 88, Generally
Am. Jur. 2d Trial

A defendant in a criminal case does not have a
federal or state constitutional right to be tried on
only one offense at a time. Indeed, a motion for the
severance of two or more...

2018 Other
Secondary
Source

— 6

A.2d

— 160.  Am. Jur. 2d Trial s 89, Particular
cases; denial of severance as proper or not
constituting abuse of discretion
Am. Jur. 2d Trial

In numerous cases, it has been held that the
defendant is not entitled to a severance of the
charges and that the trial court's refusal to grant
such severance is proper or does...

2018 Other
Secondary
Source

— —

— 161.  DEADLY-FORCE SELF-DEFENSE AND
THE PROBLEM OF THE SILENT, SUBTLE
PROVOCATEUR
24 Cornell J.L. & Pub. Pol'y 533 , 566

Should the George Zimmermans of the world lose
their right to claim justifiable self-defense at trial? If
you look at cases like Zimmerman's in a vacuum,
then your initial moral...

2015 Law Review — —

— 162.  THE CHILD WITNESS AND THE
PRESUMPTION OF AUTHENTICITY AFTER
STATE V. MICHAELS
26 Seton Hall L. Rev. 685 , 763+

I. Introduction: Developing a Model of the Child
Witness Under a Presumption of Authenticity . 686
II. Arguments by Analogy to Justify Excluding the In-
Court Testimony of Child...

1996 Law Review — 14
15

A.2d

— 163.  THE IMPORTANCE OF SAVING THE
UNIVERSE: KEEPING PROPORTIONALITY
REVIEW MEANINGFUL
26 Seton Hall L. Rev. 1423 , 1468

The New Jersey Capital Punishment Act provides
for mandatory appeal to the state supreme
court and, in the event the appeal results in the
affirmance of the conviction and death...

1996 Law Review — —
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