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Synopsis

SYNOPSIS

Defendant was convicted in the Superior Court,
Law Division, Essex County, of murder and
sentenced to death, and defendant appealed. The
Supreme Court, Wilentz, C.J., held that: (1) State
Capital Punishment Act was valid under State
and Federal Constitutions; (2) process of death
qualification of jury did not deprive defendant of
right to impartial jury as provided by Federal and
State Constitutions; but (3) notwithstanding fact
that trial court informed jury in penalty phase
of capital trial that nonunanimous verdict would
result in sentence of imprisonment, trial court's
supplemental instructions which did not reinform
jury of consequences of nonunanimous verdict,
and which improperly emphasized importance
of reaching unanimous verdict were prejudicially
coercive, and mandated imposition of sentence of
imprisonment.

Affirmed in part, reversed in part and remanded for
resentencing.

O'Hern, J., concurred in result and filed opinion.

Handler, J., dissented and filed opinion.

West Headnotes (156)

[1] Sentencing and Punishment

The Death Penalty

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(A) In General
350Hk1610 In general

(Formerly 110k1208.1(4.1),
110k1208.1(4))

Capital punishment is matter of
particular state interest or local concern
and does not require uniform national
policy.

1 Cases that cite this headnote

[2] Sentencing and Punishment
Excessiveness and Proportionality

of Sentence

Sentencing and Punishment
Proportionality

350H Sentencing and Punishment
350HVII Cruel and Unusual
Punishment in General
350HVII(E) Excessiveness and
Proportionality of Sentence
350Hk1480 In general

(Formerly 110k1213.8(1))
350H Sentencing and Punishment
350HVII Cruel and Unusual
Punishment in General
350HVII(E) Excessiveness and
Proportionality of Sentence
350Hk1482 Proportionality

(Formerly 110k1213.8(1),
110k1213.8(2))

In determining whether punishment
is cruel and unusual under state
Constitution, court must inquire
whether punishment for crime
conforms with contemporary standards
of decency, whether punishment is
grossly disproportionate to offense,
and whether punishment goes beyond
what is necessary to accomplish
any legitimate penological objective.
N.J.S.A. Const. Art. 1, par. 12.
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[3] Constitutional Law
Intent in general
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92 Constitutional Law
92V Construction and Operation of
Constitutional Provisions
92V(A) General Rules of Construction
92k584 Intent in general

(Formerly 92k13)

Constitutional provisions drafted in
different times and intended to embody
general principles need not be limited to
specifics then in minds of framers.

Cases that cite this headnote

[4] Sentencing and Punishment
Provision authorizing death

penalty

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(A) In General
350Hk1622 Validity of Statute or
Regulatory Provision
350Hk1624 Provision authorizing death
penalty

(Formerly 110k1213.2(2))

In determining whether death penalty
statute violates state constitutional
prohibition against cruel and unusual
punishment, court must decide whether
punishment violates contemporary
standards of decency, and fact that
state Constitution which contains
prohibition also contemplates death
as permissible punishment for “capital
offenses” is not dispositive. N.J.S.A.
2C:11–3; N.J.S.A. Const. Art. 1, par.
12.

12 Cases that cite this headnote

[5] Sentencing and Punishment
Death penalty as cruel or unusual

punishment

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(A) In General
350Hk1612 Death penalty as cruel or
unusual punishment

(Formerly 110k1213.8(8))

“Contemporary standard of decency”
against which death penalty must be

tested in order to determine whether it
violates state constitutional prohibition
against cruel and unusual punishment
is that of community, not that of
its scientists, penologists, or jurists.
N.J.S.A. 2C:11–3; N.J.S.A. Const. Art.
1, par. 12.

8 Cases that cite this headnote

[6] Sentencing and Punishment
Murder

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(D) Factors Related to
Offense
350Hk1666 Nature or Degree of
Offense
350Hk1668 Murder

(Formerly 110k1213.8(8))

Contemporary standards of morality in
society deemed capital punishment to
be appropriate penalty for murder, and
capital punishment did not thus violate
state constitutional ban on cruel and
unusual punishment. N.J.S.A. 2C:11–3;
N.J.S.A. Const. Art. 1, par. 12.

3 Cases that cite this headnote

[7] Sentencing and Punishment
Proportionality

350H Sentencing and Punishment
350HVII Cruel and Unusual
Punishment in General
350HVII(E) Excessiveness and
Proportionality of Sentence
350Hk1482 Proportionality

(Formerly 110k1213.8(2))

One function of constitutional ban on
cruel and unusual punishments is to
guard against punishments that are
grossly disproportionate in relation to
crime. U.S.C.A. Const.Amends. 5, 8,
14; N.J.S.A. Const. Art. 1, par. 12.
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Murder

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(D) Factors Related to
Offense
350Hk1666 Nature or Degree of
Offense
350Hk1668 Murder

(Formerly 203k356, 203k354)

Death penalty is not excessive or
disproportionate penalty for crime of
murder. N.J.S.A. Const. Art. 1, par. 12.

1 Cases that cite this headnote

[9] Sentencing and Punishment
Burden of proof

350H Sentencing and Punishment
350HII Sentencing Proceedings in
General
350HII(F) Evidence
350Hk306 Burden of proof

(Formerly 110k1208.1(1))

State is never required to demonstrate
compelling justification in order to
impose otherwise permissible sentence;
rejecting Com. v. O'Neal, 369 Mass. 242,
339 N.E.2d 676. N.J.S.A. Const. Art. 1,
par. 1.

Cases that cite this headnote

[10] Sentencing and Punishment
Cruel and Unusual Punishment in

General

350H Sentencing and Punishment
350HVII Cruel and Unusual
Punishment in General
350HVII(A) In General
350Hk1430 In general

(Formerly 110k1213.8(1))

Ban on cruel and unusual punishments
is not vehicle for enforcing judicial
notions of penological reasonableness.
N.J.S.A. Const. Art. 1, par. 12.

Cases that cite this headnote

[11] Sentencing and Punishment

Punishment authorized by statute

350H Sentencing and Punishment
350HVII Cruel and Unusual
Punishment in General
350HVII(E) Excessiveness and
Proportionality of Sentence
350Hk1483 Punishment authorized by
statute

(Formerly 110k1213.8(1))

In determining whether punishment
violates state constitutional ban on
cruel and unusual punishment, court
must conclude that Legislature's power
to prescribe scope of punishment
was legitimately exercised unless
punishment is so clearly arbitrary and
without rational relation to offense as
to require court to find that Legislature
exceeded its very wide discretion in
area. N.J.S.A. Const. Art. 1, par. 12.

3 Cases that cite this headnote

[12] Sentencing and Punishment
Retribution

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(C) Factors Affecting
Imposition in General
350Hk1651 Retribution

(Formerly 110k1208.1(4.1),
110k1208.1(4))

Retribution constitutes valid
penological objective for death penalty;
rejecting People v. Anderson, 6 Cal.3d
628, 100 Cal.Rptr. 152, 493 P.2d 880;
calling into doubt State v. Ivan, 33 N.J.
197, 162 A.2d 851; State v. Leggeadrini,
75 N.J. 150, 380 A.2d 1112. N.J.S.A.
Const. Art. 1, par. 12.

Cases that cite this headnote

[13] Sentencing and Punishment
Validity of Statute or Regulatory

Provision

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(A) In General
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350Hk1622 Validity of Statute or
Regulatory Provision
350Hk1623 In general

(Formerly 110k1208.1(4.1),
110k1208.1(4))

Legislative conclusion that death
penalty acts as deterrent was not
so clearly arbitrary and irrational
as to constitute illegitimate exercise
of power. N.J.S.A. 2C:11–3; N.J.S.A.
Const. Art. 1, par. 12.

Cases that cite this headnote

[14] Sentencing and Punishment
Death penalty as cruel or unusual

punishment

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(A) In General
350Hk1612 Death penalty as cruel or
unusual punishment

(Formerly 110k1213.8(8))

Capital punishment is not per se
violation of state constitutional ban
against cruel and unusual punishments.
N.J.S.A. Const. Art. 1, par. 12.

Cases that cite this headnote

[15] Sentencing and Punishment
Individualized determination

Sentencing and Punishment
Effect of applying invalid factor

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(A) In General
350Hk1613 Requirements for
Imposition
350Hk1615 Individualized
determination

(Formerly 110k1208.1(4.1),
110k1208.1(4))
350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(C) Factors Affecting
Imposition in General
350Hk1659 Effect of applying invalid
factor

(Formerly 110k1208.1(4.1),
110k1208.1(4))

Decisions to impose death sentence
must be consistent with other decisions
to impose or not to impose death,
and they must be reliable in sense that
individual defendant is deserving of
punishment. U.S.C.A. Const.Amend.
8.

Cases that cite this headnote

[16] Sentencing and Punishment
Other particular provisions

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(A) In General
350Hk1622 Validity of Statute or
Regulatory Provision
350Hk1628 Other particular provisions

(Formerly 110k1213.2(2))

Capital Punishment Act which
narrowed class of death eligibles,
provided for bifurcated trial, required
jury to find at least one aggravating
factor and then weigh aggravating
factors against mitigating factors,
contained “catch-all” mitigating factor
to allow introduction of any mitigating
factor relevant to defendant's character
or record or to circumstances of
offense, did not allow mandatory
sentence of death for any offense,
and contained provision for appellate
review by Supreme Court, did
not violate federal constitutional
prohibition against cruel and
unusual punishment. N.J.S.A. 2C:11–3;
U.S.C.A. Const.Amend. 8.

12 Cases that cite this headnote

[17] Sentencing and Punishment
Review

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(A) In General
350Hk1622 Validity of Statute or
Regulatory Provision
350Hk1627 Review
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(Formerly 110k1213.2(2))

Failure of Capital Punishment Act
to specify Supreme Court's standard
of review did not violate federal
constitutional prohibition against cruel
and unusual punishment where
court would exercise its power of
review in accordance with applicable
constitutional standards. N.J.S.A.
2C:11–3; U.S.C.A. Const.Amend. 8.

1 Cases that cite this headnote

[18] Sentencing and Punishment
Provision authorizing death

penalty

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(A) In General
350Hk1622 Validity of Statute or
Regulatory Provision
350Hk1624 Provision authorizing death
penalty

(Formerly 203k351)

Failure of Capital Punishment Act to
exempt any murderers, except those
who did not cause death by their
own conduct or pay someone to
do so, from potential subjection to
death penalty did not render Act
constitutionally infirm, even though,
under prior death penalty law,
only those defendants convicted of
deliberate premeditated murder or
felony-murder were subject to death
sentence. U.S.C.A. Const.Amend. 8.

Cases that cite this headnote

[19] Sentencing and Punishment
Aggravating or mitigating

circumstances

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(A) In General
350Hk1622 Validity of Statute or
Regulatory Provision
350Hk1625 Aggravating or mitigating
circumstances

(Formerly 203k351)

Notwithstanding fact that aggravating
factor, that murder was committed
in conjunction with robbery, rape,
burglary, arson, or kidnapping,
included very substantial portion of
all murders, classification of death
eligibles was not invalid in view of
fact that it was capable of fairly exact
definition, and would ultimately be
tested by almost limitless introduction
of mitigating factors. N.J.S.A. 2C:11–3,
subd. c(4)(g).

Cases that cite this headnote

[20] Sentencing and Punishment
Aggravating or mitigating

circumstances

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(A) In General
350Hk1622 Validity of Statute or
Regulatory Provision
350Hk1625 Aggravating or mitigating
circumstances

(Formerly 203k351)

Capital Punishment Act which
subjected defendant who pays another
to commit knowing or purposeful
murder to death penalty without
further proof of any further
aggravating factor if aggravating factor
outweighed any mitigating factors
did not render Capital Punishment
Act unconstitutional, as definition of
circumstance was precise, and penalty
was consistent. N.J.S.A. 2C:11–3, subd.
c(4)(e).
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[21] Sentencing and Punishment
Killing while committing other
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350HVIII(D) Factors Related to
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350Hk1681 Killing while committing
other offense or in course of criminal
conduct

(Formerly 203k356, 203k354)

Defendants convicted under common-
law doctrine of felony-murder will not
be subjected to capital punishment.
N.J.S.A. 2C:11–3.

Cases that cite this headnote

[22] Sentencing and Punishment
Intent of offender

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(D) Factors Related to
Offense
350Hk1670 Intent of offender

(Formerly 203k356, 203k354)

Federal Constitution forbids
imposition of death penalty when
person does not do killing, or
intend that killing occur. U.S.C.A.
Const.Amend. 8.

1 Cases that cite this headnote

[23] Sentencing and Punishment
Aggravating or mitigating

circumstances

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(A) In General
350Hk1622 Validity of Statute or
Regulatory Provision
350Hk1625 Aggravating or mitigating
circumstances

(Formerly 203k357(4), 203k354)

Consideration of fact that murder
was committed during felony
as aggravating factor was not
unconstitutional in view of fact that
Capital Punishment Act required that
defendant commit murder “purposely”
or “knowingly.” N.J.S.A. 2C:11–
3, subds. a(1–3), c(4)(g); U.S.C.A.
Const.Amend. 8.

Cases that cite this headnote

[24] Sentencing and Punishment
Provision authorizing death

penalty

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(A) In General
350Hk1622 Validity of Statute or
Regulatory Provision
350Hk1624 Provision authorizing death
penalty

(Formerly 110k1213.2(2))

Capital Punishment Act was
constitutional under Eighth
Amendment to federal Constitution.
N.J.S.A. 2C:11–3; U.S.C.A.
Const.Amend. 8.

4 Cases that cite this headnote

[25] Constitutional Law
Relation to Constitutions of Other

Jurisdictions

92 Constitutional Law
92V Construction and Operation of
Constitutional Provisions
92V(A) General Rules of Construction
92k616 Relation to Constitutions of
Other Jurisdictions
92k617 In general

(Formerly 92k18)

State court is not obliged to follow
reasoning of United States Supreme
Court decisions in interpreting its own
state constitutional protections.

Cases that cite this headnote

[26] Sentencing and Punishment
Provision authorizing death

penalty

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(A) In General
350Hk1622 Validity of Statute or
Regulatory Provision
350Hk1624 Provision authorizing death
penalty

(Formerly 110k1213.2(2))
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Death Penalty Act did not violate state
or federal Constitutions' prohibitions
against cruel and unusual punishment,
where Act guided juries' discretion so
as to achieve capital punishment system
that narrowed class, and Act defined
and selected those who would be subject
to sentencing proceeding and to death
penalty with consistency and reliability.
N.J.S.A. 2C:11–3; N.J.S.A. Const. Art.
1, par. 12; U.S.C.A. Const.Amend. 8.

4 Cases that cite this headnote

[27] Constitutional Law
Consideration of limiting

construction

92 Constitutional Law
92VI Enforcement of Constitutional
Provisions
92VI(C) Determination of
Constitutional Questions
92VI(C)3 Presumptions and
Construction as to Constitutionality
92k997 Consideration of limiting
construction

(Formerly 92k48(3))

Court has power and obligation to
narrow imprecise statutory language in
order to render it constitutional.

4 Cases that cite this headnote

[28] Statutes
Other states

361 Statutes
361III Construction
361III(G) Other Law, Construction
with Reference to
361k1220 Other Jurisdictions
361k1223 Other states

(Formerly 361k226)

Where policies of copying state are not
reflected in construction of statute in
original jurisdiction, copying state is
not bound by such construction.

Cases that cite this headnote

[29] Sentencing and Punishment

Construction

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(A) In General
350Hk1629 Construction

(Formerly 361k226)

Notwithstanding fact that New
Jersey Legislature copied Georgia
death penalty provision listing as
aggravating circumstance that murder
was outrageously or wantonly vile,
horrible, or inhuman in that it
involved torture, depravity of mind, or
aggravated battery to victim, Georgia's
construction of provision was not
binding on New Jersey courts. N.J.S.A.
2C:11–3, subd. c(4)(c).

4 Cases that cite this headnote

[30] Sentencing and Punishment
Vileness, heinousness, or atrocity

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(D) Factors Related to
Offense
350Hk1684 Vileness, heinousness, or
atrocity

(Formerly 203k357(11), 203k354)

In determining whether murder was
outrageously or wantonly vile, horrible,
or inhuman in that it involved torture
or aggravated battery to victim for
purposes of aggravating circumstance
in death penalty statute, court must
look at defendant's state of mind,
and not mere fact that victim actually
suffered as result of attack, and extreme
physical or mental suffering must be
precisely what defendant wanted to
occur in addition to death. N.J.S.A.
2C:11–3, subd. c(4)(c).

10 Cases that cite this headnote

[31] Sentencing and Punishment
Vileness, heinousness, or atrocity

350H Sentencing and Punishment
350HVIII The Death Penalty
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350HVIII(D) Factors Related to
Offense
350Hk1684 Vileness, heinousness, or
atrocity

(Formerly 203k357(11), 203k354)

Facts that murderer committed murder
because he liked it or it made him feel
better, that he killed bystanders without
reason, that he killed children or others
whose helplessness would indicate that
there was no reason to murder, or that
murderer intentionally mutilated body
he believed was no longer a live human
being, evidence “depravity of mind”
for purposes of provision in death
penalty statute listing as aggravating
circumstance fact that murder was
outrageously or wantonly vile, horrible,
or inhuman in that it involved depravity
of mind. N.J.S.A. 2C:11–3, subd. c(4)
(c).

17 Cases that cite this headnote

[32] Sentencing and Punishment
Vileness, heinousness, or atrocity

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(D) Factors Related to
Offense
350Hk1684 Vileness, heinousness, or
atrocity

(Formerly 203k357(11), 203k354)

Mere fact that murder is preceded by
warning to victim would not fulfill
requirement that murderer intends to,
or has explicit purpose to, inflict severe
psychological or physical pain prior to
death for purpose of provision in death
penalty statute listing as aggravating
circumstance fact that murder was
outrageously or wantonly vile, horrible,
or inhuman and that it involved
depravity of mind. N.J.S.A. 2C:11–3,
subd. c(4)(c).

9 Cases that cite this headnote

[33] Sentencing and Punishment

Vileness, heinousness, or atrocity

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(D) Factors Related to
Offense
350Hk1684 Vileness, heinousness, or
atrocity

(Formerly 203k357(11), 203k354)

Torture or aggravated battery to
murder victim exists, for purpose of
provision in death penalty statute
listing as aggravating circumstance
fact that murder involved torture
or aggravated battery, if defendant
intended to cause, and did in fact cause,
severe physical or psychological pain
or suffering to victim prior to victim's
death, with severity measured either by
intensity of pain or duration of pain, or
combination of both. N.J.S.A. 2C:11–
3, subd. c(4)(c).

11 Cases that cite this headnote

[34] Sentencing and Punishment
Vileness, heinousness, or atrocity

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(D) Factors Related to
Offense
350Hk1684 Vileness, heinousness, or
atrocity

(Formerly 203k357(11), 203k354)

Provision of death penalty statute
listing as aggravating circumstance
fact that murder was outrageously or
wantonly vile, horrible, or inhuman in
that it involved torture or aggravated
battery to victim could be applied
to execution-style murders in view
of extreme psychological suffering by
victim. N.J.S.A. 2C:11–3, subd. c(4)(c).
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[35] Sentencing and Punishment
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350HVIII(G) Proceedings
350HVIII(G)3 Hearing
350Hk1780 Conduct of Hearing
350Hk1780(3) Instructions

(Formerly 203k311)

Where murder was not product of
greed, envy, revenge, or other emotion
ordinarily associated with murder,
and served no purpose for defendant
beyond his pleasure of killing, court
shall instruct jury on meaning of
depravity for purpose of finding as
aggravating circumstance fact that
murder involved depravity of mind.
N.J.S.A. 2C:11–3, subd. c(4)(c).

5 Cases that cite this headnote

[36] Constitutional Law
Juries

Constitutional Law
Grand juries

92 Constitutional Law
92XXVI Equal Protection
92XXVI(B) Particular Classes
92XXVI(B)8 Race, National Origin, or
Ethnicity
92k3305 Juries
92k3306 In general

(Formerly 92k221(1))
92 Constitutional Law
92XXVI Equal Protection
92XXVI(G) Juries
92k3833 Grand juries

(Formerly 92k221(5))

Under equal protection clause,
selection of both grand and petit
jurors must be free from any taint
of discriminatory purpose. U.S.C.A.
Const.Amend. 14; N.J.S.A. Const. Art.
1, par. 5.

1 Cases that cite this headnote

[37] Jury
Representation of community, in

general

230 Jury
230II Right to Trial by Jury
230k30 Denial or Infringement of Right

230k33 Constitution and Selection of
Jury
230k33(1.1) Representation of
community, in general

Under Sixth Amendment, petit jurors
must be drawn from pools that
represent fair cross section of
community. U.S.C.A. Const.Amend. 6.

1 Cases that cite this headnote

[38] Constitutional Law
Proportional representation,

underrepresentation, or token
inclusion

Jury
Challenges and Objections

92 Constitutional Law
92XXVI Equal Protection
92XXVI(B) Particular Classes
92XXVI(B)8 Race, National Origin, or
Ethnicity
92k3305 Juries
92k3307 Proportional representation,
underrepresentation, or token inclusion

(Formerly 92k221(3))
230 Jury
230II Right to Trial by Jury
230k30 Denial or Infringement of Right
230k33 Constitution and Selection of
Jury
230k33(5) Challenges and Objections
230k33(5.10) In general

(Formerly 230k33(5))

In order to show equal protection
or fair cross section claim in
context of county's jury selection
procedure, defendant must identify
constitutionally cognizable group,
prove substantial underrepresentation
over significant period of time,
and show discriminatory purpose
either by strength of his statistical
showing or by demonstrating
use of racially nonneutral
selection procedures to support
inference of discrimination raised
by substantial underrepresentation.
U.S.C.A. Const.Amend. 14; N.J.S.A.
Const. Art. 1, par. 5.
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13 Cases that cite this headnote

[39] Jury
Challenges and Objections

230 Jury
230II Right to Trial by Jury
230k30 Denial or Infringement of Right
230k33 Constitution and Selection of
Jury
230k33(5) Challenges and Objections
230k33(5.10) In general

(Formerly 230k33(5))

In order to show Sixth Amendment
fair cross section violation has
occurred in context of county's jury
selection procedure, defendant must
identify constitutionally cognizable
group, defendant must show that
representation of particular group
is not fair and reasonable over
period of time, and defendant must
show that underrepresentation was
due to systematic exclusion. U.S.C.A.
Const.Amend. 6.

6 Cases that cite this headnote

[40] Constitutional Law
Juries

Jury
Challenges and Objections

92 Constitutional Law
92XXVI Equal Protection
92XXVI(G) Juries
92k3830 In general

(Formerly 92k221(3))
230 Jury
230II Right to Trial by Jury
230k30 Denial or Infringement of Right
230k33 Constitution and Selection of
Jury
230k33(5) Challenges and Objections
230k33(5.10) In general

(Formerly 230k33(5))

In order to show equal protection
or fair cross section claim in
context of county's jury selection
procedure, it is not necessary for
defendant to show that particular

juries that indicted and tried him
were underrepresentative. U.S.C.A.
Const.Amends. 6, 14; N.J.S.A. Const.
Art. 1, pars. 5, 8, 9.

1 Cases that cite this headnote

[41] Jury
Race

230 Jury
230II Right to Trial by Jury
230k30 Denial or Infringement of Right
230k33 Constitution and Selection of
Jury
230k33(1.2) Particular Groups,
Inclusion or Exclusion
230k33(1.15) Race

(Formerly 230k33(1.3))

Defendant has no right to jury that
includes members of his own race.

Cases that cite this headnote

[42] Criminal Law
Impaneling jury in general

Jury
Challenges and Objections

110 Criminal Law
110XXIV Review
110XXIV(Q) Harmless and Reversible
Error
110k1166.5 Conduct of Trial in General
110k1166.16 Impaneling jury in general
230 Jury
230II Right to Trial by Jury
230k30 Denial or Infringement of Right
230k33 Constitution and Selection of
Jury
230k33(5) Challenges and Objections
230k33(5.10) In general

(Formerly 230k33(5))

Defendant has right to assert
failure of jury system to provide
generally for adequate representation
of cognizable groups, and failure to
provide for adequate representation
entitles defendant to reversal of his
conviction whether or not he suffered
prejudice. U.S.C.A. Const.Amends. 6,
14; N.J.S.A. Const. Art. 1, pars. 5, 8, 9.
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1 Cases that cite this headnote

[43] Jury
Challenges and Objections

230 Jury
230II Right to Trial by Jury
230k30 Denial or Infringement of Right
230k33 Constitution and Selection of
Jury
230k33(5) Challenges and Objections
230k33(5.10) In general

(Formerly 230k33(5))

After defendant establishes prima facie
case of equal protection or fair
cross section violation in context of
county's jury selection procedure, State
must dispel inference of intentional
discrimination by showing that
permissible racially neutral selection
criteria and procedures have produced
disproportionate result, and State must
show that significant state interest is
manifestly and primarily advanced by
aspects of jury selection procedure that
result in disproportionate exclusion
of distinctive group. U.S.C.A.
Const.Amends. 6, 14; N.J.S.A. Const.
Art. 1, pars. 5, 8, 9.

Cases that cite this headnote

[44] Jury
Race

230 Jury
230II Right to Trial by Jury
230k30 Denial or Infringement of Right
230k33 Constitution and Selection of
Jury
230k33(1.2) Particular Groups,
Inclusion or Exclusion
230k33(1.15) Race

(Formerly 230k33(1.3))

Notwithstanding fact that jury
selection procedure that randomly
chose jurors from voter and driver's
license lists did not disproportionately
exclude blacks from juries at present
time, jury officials would be required
to undertake measures to insure fair

representation of blacks on juries
in future if it were shown that
proportionately more blacks than
whites did not register to vote and did
not have driver's licenses; disagreeing
with U.S. v. Clifford, 640 F.2d 150
(8th Cir.); State v. Bernal, 137 Ariz.
421, 671 P.2d 399; State v. Sheppard,
350 So.2d 615 (La.); State v. Ferguson,
651 S.W.2d 521 (Mo.App.). U.S.C.A.
Const.Amends. 6, 14; N.J.S.A. Const.
Art. 1, pars. 5, 8, 9.

Cases that cite this headnote

[45] Constitutional Law
Method of Selection

Constitutional Law
Grand juries

Jury
Trial and determination

92 Constitutional Law
92XXVI Equal Protection
92XXVI(B) Particular Classes
92XXVI(B)8 Race, National Origin, or
Ethnicity
92k3305 Juries
92k3308 Method of Selection
92k3308(1) In general

(Formerly 92k221(2))
92 Constitutional Law
92XXVI Equal Protection
92XXVI(B) Particular Classes
92XXVI(B)8 Race, National Origin, or
Ethnicity
92k3305 Juries
92k3310 Grand juries

(Formerly 92k221(5))
230 Jury
230V Competency of Jurors,
Challenges, and Objections
230k114 Challenge to Panel or Array,
and Motion to Quash Venire
230k121 Trial and determination

Defendant failed to make prima
facie showing that county grand and
petit jury selection procedures violated
equal protection and fair cross section
requirements of federal Constitution in
view of marginal strength of statistical
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showing in comparison to other cases,
fact that mechanism by which jury lists
were constituted was facially neutral
and objective, failure to demonstrate
underrepresentativeness over sufficient
period of time, and State's efforts at
reform. U.S.C.A. Const.Amends. 6, 14.

5 Cases that cite this headnote

[46] Jury
Constitution and Selection of Jury

230 Jury
230II Right to Trial by Jury
230k30 Denial or Infringement of Right
230k33 Constitution and Selection of
Jury
230k33(1) In general

Jury selection is integral part of
fair process to which every criminal
defendant is entitled.

2 Cases that cite this headnote

[47] Jury
Discretion of court

230 Jury
230IV Summoning, Attendance,
Discharge, and Compensation
230k75 Excusing and Discharging
Jurors from Attendance
230k75(2) Discretion of court

Judges are not permitted to exercise
their discretion to excuse prospective
jurors who may be eligible for excusal in
order to implement personal notions of
cross-sectionality. N.J.S.A. 2A:71–1 to
2A:71–7, 2A:72–7, 2A:73–1, 2A:78–1.

Cases that cite this headnote

[48] Grand Jury
Constitution in general; 

 representation of community

193 Grand Jury
193k2.5 Constitution in general; 
 representation of community

(Formerly 193k21/2)

Requirement of random process to
insure representativeness of grand jury
panel demands that each person have
equal chance of serving. N.J.S.A.
2A:71–2.

Cases that cite this headnote

[49] Grand Jury
Constitution in general; 

 representation of community

193 Grand Jury
193k2.5 Constitution in general; 
 representation of community

(Formerly 193k21/2)

Particular grand jury is not required
to be mirror image of community.
N.J.S.A. 2A:78–1.

Cases that cite this headnote

[50] Grand Jury
Challenge to panel

193 Grand Jury
193k17 Challenge to panel

Assignment judge improperly
disqualified prospective jurors on basis
of race where judges were deliberately
attempting to obtain racial balance in
grand jury panel. N.J.S.A. 2A:71–1 to
2A:71–7, 2A:72–7, 2A:73–1, 2A:78–1.

Cases that cite this headnote

[51] Indictment and Information
Grounds

210 Indictment and Information
210IX Motion to Dismiss
210k144.1 Grounds
210k144.1(1) In general

Judicial power to dismiss indictment is
not to be exercised except on clearest
and plainest grounds, and indictment
should stand unless manifestly deficient
or palpably defective.

8 Cases that cite this headnote

[52] Indictment and Information
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Grand or petit jury irregularities

210 Indictment and Information
210IX Motion to Dismiss
210k144.1 Grounds
210k144.1(2) Grand or petit jury
irregularities

Violations of grand jury selection
statute warrant dismissal of
indictment only where violation
substantially undermines randomness
and objectivity of selection mechanism
or causes harm to defendant. N.J.S.A.
2A:71–1 to 2A:71–7.

2 Cases that cite this headnote

[53] Criminal Law
Impaneling jury in general

110 Criminal Law
110XXIV Review
110XXIV(Q) Harmless and Reversible
Error
110k1166.5 Conduct of Trial in General
110k1166.16 Impaneling jury in general

Conviction may be required to
be reversed because of improper
procedures used in selection of petit
jury even in absence of showing of
prejudice.

Cases that cite this headnote

[54] Indictment and Information
Organization and constitution of

grand jury

210 Indictment and Information
210II Finding and Filing of Indictment
or Presentment
210k10 Finding of Grand Jury
210k10.1 Validity in General
210k10.1(2) Organization and
constitution of grand jury

Notwithstanding fact that assignment
judges' methods of selecting grand
jurors improperly excluded potential
grand jurors on basis of race,
indictment was not required to be
dismissed where independence of grand
jury itself was not compromised, panel
was not biased or prejudiced, and

grand jury had before it substantial and
rationally persuasive evidence upon
which to base its indictment. N.J.S.A.
2A:71–1 to 2A:71–7, 2A:72–7, 2A:73–1,
2A:78–1.

Cases that cite this headnote

[55] Indictment and Information
Organization and constitution of

grand jury

210 Indictment and Information
210II Finding and Filing of Indictment
or Presentment
210k10 Finding of Grand Jury
210k10.1 Validity in General
210k10.1(2) Organization and
constitution of grand jury

Indictment is not required to be
dismissed due to assignment judges'
improper procedures in selecting grand
jury where purpose of judges' actions
is to achieve greater racial balance and
not impermissibly to exclude members
of cognizable group. N.J.S.A. 2A:71–1
to 2A:71–7, 2A:72–7, 2A:73–1, 2A:78–
1.

Cases that cite this headnote

[56] Grand Jury
Constitution in general; 

 representation of community

193 Grand Jury
193k2.5 Constitution in general; 
 representation of community

(Formerly 193k21/2)

Defendant failed to establish prima
facie violation of Sixth or Fourteenth
Amendments in selection procedures
for grand juries in absence of evidence
concerning actual representation of
blacks on county grand juries. U.S.C.A.
Const.Amends. 6, 14.

Cases that cite this headnote

[57] Jury
Race
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230 Jury
230II Right to Trial by Jury
230k30 Denial or Infringement of Right
230k33 Constitution and Selection of
Jury
230k33(1.2) Particular Groups,
Inclusion or Exclusion
230k33(1.15) Race

(Formerly 230k33(1.3))

Unconstitutional exclusion of blacks
and other cognizable groups during
jury selection may occur in individual
case as well as systematically over
period of time.

Cases that cite this headnote

[58] Constitutional Law
Grand juries

92 Constitutional Law
92XXVI Equal Protection
92XXVI(B) Particular Classes
92XXVI(B)8 Race, National Origin, or
Ethnicity
92k3305 Juries
92k3310 Grand juries

(Formerly 92k221(5))

Notwithstanding fact that assignment
judge improperly excluded two blacks
from grand jury that indicted
defendant, exclusion did not violate
equal protection clause where actual
grand jury empanelled contained nine
blacks, and assignment judge testified
that in dismissing two blacks he sought
to achieve more truly representative
grand jury. U.S.C.A. Const.Amend. 14.

Cases that cite this headnote

[59] Grand Jury
Constitution in general; 

 representation of community

193 Grand Jury
193k2.5 Constitution in general; 
 representation of community

(Formerly 193k21/2)

If minority's representation on grand
jury is reduced to impotence by
challenge of disproportionate number

of group members, state constitutional
right to impartial jury drawn
from representative cross section of
community may not be fulfilled.
N.J.S.A. Const. Art. 1, par. 9.

1 Cases that cite this headnote

[60] Grand Jury
Constitution in general; 

 representation of community

193 Grand Jury
193k2.5 Constitution in general; 
 representation of community

(Formerly 193k21/2)

Assignment judge's improper dismissal
of two black potential grand jurors
did not unconstitutionally deprive
defendant of his right to impartial
jury drawn from representative cross
section of community in light of
facts that nine blacks remained on
grand jury, and dismissal did not
reduce minority's representation to
impotence or unreasonably restrict
possibility that petit jury would
comprise representative cross section
of community. N.J.S.A. Const. Art. 1,
par. 9.

1 Cases that cite this headnote

[61] Grand Jury
Appointment of foreperson

193 Grand Jury
193k21 Appointment of foreperson

Sixth Amendment's fair cross section
requirement does not extend to post
of grand jury foreperson. U.S.C.A.
Const.Amend. 6.

Cases that cite this headnote

[62] Grand Jury
Appointment of foreperson

193 Grand Jury
193k21 Appointment of foreperson

Even if blacks were underrepresented
in position of grand jury foreperson,
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selection procedure for selecting grand
jury forepersons in Essex County
was not unconstitutional where duties
of grand jury foreperson were not
constitutionally significant. U.S.C.A.
Const.Amends. 6, 14; N.J.S.A. Const.
Art. 1, pars. 5, 8, 9; N.J.S.A. 2A:72–7.

1 Cases that cite this headnote

[63] Judges
Nature and effect in general

227 Judges
227IV Disqualification to Act
227k39 Nature and effect in general

Defendant's motion challenging
procedure for selecting grand jury
forepersons used by assignment judges
was not required to be heard by judge
from outside county. R. 1:12–1(f); R.
1:12–2.

1 Cases that cite this headnote

[64] Jury
Peremptory Challenges

230 Jury
230V Competency of Jurors,
Challenges, and Objections
230k134 Peremptory Challenges
230k135 In general

Right to peremptory challenges springs
not from any constitutional basis
but rather from statutory provisions
designed to insure impartial jury.

Cases that cite this headnote

[65] Jury
Peremptory Challenges

230 Jury
230V Competency of Jurors,
Challenges, and Objections
230k134 Peremptory Challenges
230k135 In general

States may fix reasonable limitations
on peremptory challenge procedures so
long as right of challenge is not taken

away and reasonable opportunity is
given to challenge.

Cases that cite this headnote

[66] Jury
Peremptory Challenges

230 Jury
230V Competency of Jurors,
Challenges, and Objections
230k134 Peremptory Challenges
230k135 In general

Manner in which peremptory
challenges are exercised, if not directed
by statute, is within discretion of court,
limited by defendant's right to fair and
impartial jury. U.S.C.A. Const.Amend.
6.

1 Cases that cite this headnote

[67] Jury
Right to particular juror or jury

230 Jury
230IV Summoning, Attendance,
Discharge, and Compensation
230k78 Drawing Jurors for Trial of
Cause
230k79.3 Right to particular juror or
jury

(Formerly 230k79(3))

Defendant is not entitled to jury he
considers most favorably disposed to
him; he is entitled to impartial jury.
U.S.C.A. Const.Amend. 6.

Cases that cite this headnote

[68] Jury
Right to particular juror or jury

230 Jury
230IV Summoning, Attendance,
Discharge, and Compensation
230k78 Drawing Jurors for Trial of
Cause
230k79.3 Right to particular juror or
jury

(Formerly 230k79(3))
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In jury selection process, right of
challenge is one of exclusion, not
selection.

1 Cases that cite this headnote

[69] Jury
Number of jurors to be drawn or

presented before challenge

230 Jury
230IV Summoning, Attendance,
Discharge, and Compensation
230k78 Drawing Jurors for Trial of
Cause
230k81 Number of jurors to be drawn
or presented before challenge

Defendant was not entitled to
qualification of 60 jurors prior to
exercise of his peremptory challenges.
R. 1:8–3(d).

Cases that cite this headnote

[70] Jury
Personal opinions and

conscientious scruples

230 Jury
230V Competency of Jurors,
Challenges, and Objections
230k124 Challenges for Cause
230k131 Examination of Juror
230k131(8) Personal opinions and
conscientious scruples

Refusal to allow defendant to
question potential jurors regarding
racial attitudes and prejudices except
for single general question did not
deny defendant his right to impartial
jury under federal Constitution where
defendant, victim, and State's fact
witnesses were all of same race,
defendant did not interpose racially
implicated defense, and racial issues
formed no part of State's case. U.S.C.A.
Const.Amends. 6, 14.

3 Cases that cite this headnote

[71] Jury

Personal opinions and
conscientious scruples

230 Jury
230V Competency of Jurors,
Challenges, and Objections
230k124 Challenges for Cause
230k131 Examination of Juror
230k131(8) Personal opinions and
conscientious scruples

Refusal to allow defendant to
ask potential jurors any questions
regarding racial attitudes and
prejudices except for single general
question did not violate state
constitutional provision guaranteeing
impartial jury, even though broader
range of inquiry should be allowed
upon defendant's request in capital
case, where case carried no racial
overtones. N.J.S.A. Const. Art. 1, pars,
1, 10.

5 Cases that cite this headnote

[72] Jury
View of capital punishment

230 Jury
230II Right to Trial by Jury
230k30 Denial or Infringement of Right
230k33 Constitution and Selection of
Jury
230k33(2) Competence for Trial of
Cause
230k33(2.15) View of capital
punishment

(Formerly 230k33(2.1))

State Constitution did not prohibit
State from death-qualifying jury in
capital case. N.J.S.A. Const. Art. 1,
par. 10.

2 Cases that cite this headnote

[73] Constitutional Law
Sentencing and punishment

92 Constitutional Law
92XX Separation of Powers
92XX(C) Judicial Powers and
Functions
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92XX(C)2 Encroachment on
Legislature
92k2499 Particular Issues and
Applications
92k2507 Criminal Law
92k2507(3) Sentencing and punishment

(Formerly 92k70.1(10))

Courts may not require postguilt death
qualification of jury pursuant to court's
common-law supervisory powers over
administration of criminal justice where
Legislature explicitly required that
same jury must generally decide both
guilt and sentencing. N.J.S.A. 2C:11–3,
subd. c(1).

6 Cases that cite this headnote

[74] Jury
Personal opinions and

conscientious scruples

230 Jury
230V Competency of Jurors,
Challenges, and Objections
230k124 Challenges for Cause
230k131 Examination of Juror
230k131(8) Personal opinions and
conscientious scruples

State is entitled to insist on properly
conducted interrogation of jurors prior
to guilt phase of capital trial to
determine whether their views on
capital punishment will substantially
interfere with performance of their
duties as jurors.

Cases that cite this headnote

[75] Jury
Punishment prescribed for offense

230 Jury
230V Competency of Jurors,
Challenges, and Objections
230k104 Personal Opinions and
Conscientious Scruples
230k108 Punishment prescribed for
offense

Eighth Amendment did not prohibit
exclusion of jurors who, regardless
of facts and circumstances, would

automatically vote against imposition
of death penalty in capital case.
U.S.C.A. Const.Amend. 8.

Cases that cite this headnote

[76] Jury
View of capital punishment

230 Jury
230II Right to Trial by Jury
230k30 Denial or Infringement of Right
230k33 Constitution and Selection of
Jury
230k33(2) Competence for Trial of
Cause
230k33(2.15) View of capital
punishment

(Formerly 110k1208.1(4.1),
110k1208.1(6), 110k1208.1(4))

If prospective juror is excluded on any
broader grounds than his ability to
follow law or abide by his oath, death
penalty cannot be imposed.

Cases that cite this headnote

[77] Jury
Punishment prescribed for offense

230 Jury
230V Competency of Jurors,
Challenges, and Objections
230k104 Personal Opinions and
Conscientious Scruples
230k108 Punishment prescribed for
offense

Juror may not be challenged for
cause based on his views about
capital punishment unless those views
would prevent or substantially impair
performance of his duties as juror in
accordance with his instructions and his
oath; declining to follow Witherspoon v.
Illinois, 392 U.S. 510, 88 S.Ct. 1770, 20
L.Ed.2d 776.

2 Cases that cite this headnote

[78] Jury
Punishment prescribed for offense
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230 Jury
230V Competency of Jurors,
Challenges, and Objections
230k104 Personal Opinions and
Conscientious Scruples
230k108 Punishment prescribed for
offense

Capital jurors are not expected to
demonstrate that gravity of task would
not have any effect at all on their ability
to perform their duties.

Cases that cite this headnote

[79] Jury
Punishment prescribed for offense

230 Jury
230V Competency of Jurors,
Challenges, and Objections
230k104 Personal Opinions and
Conscientious Scruples
230k108 Punishment prescribed for
offense

Trial courts have sound measure
of discretion in determining whether
juror can well and truly discharge
responsibility entrusted or whether
juror's views on death penalty would
prevent or substantially interfere with
performance of duty.

5 Cases that cite this headnote

[80] Jury
Mode of examination

230 Jury
230V Competency of Jurors,
Challenges, and Objections
230k124 Challenges for Cause
230k131 Examination of Juror
230k131(13) Mode of examination

Capital jurors must not be asked
categorically to prejudice their
willingness to impose death penalty in
case.

Cases that cite this headnote

[81] Jury
Trial and determination

230 Jury
230V Competency of Jurors,
Challenges, and Objections
230k124 Challenges for Cause
230k133 Trial and determination

Sensitive weighing and appraisal of
juror's entire response to question
as to whether juror's views on
capital punishment would prevent or
substantially impair performance of
his duties as juror in accordance with
his instructions and his oath must
be made by trial court in its duty
to resolve question of whether juror
has shown bias or prejudgment in
answering questions.

3 Cases that cite this headnote

[82] Jury
Punishment prescribed for offense

230 Jury
230V Competency of Jurors,
Challenges, and Objections
230k104 Personal Opinions and
Conscientious Scruples
230k108 Punishment prescribed for
offense

Exclusion in capital case of juror who
stated that he would not vote for death
penalty except in prosecution where
brutal death of child was involved was
proper in action not involving brutal
death of child.

Cases that cite this headnote

[83] Jury
Punishment prescribed for offense

230 Jury
230V Competency of Jurors,
Challenges, and Objections
230k104 Personal Opinions and
Conscientious Scruples
230k108 Punishment prescribed for
offense

Notwithstanding potential juror's
statement that he could reach
verdict that ultimately would lead
to condemning defendant to death,
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exclusion of juror was not abuse of
discretion where juror later stated that
he did not believe he could go along
with death penalty.

1 Cases that cite this headnote

[84] Criminal Law
Competency of jurors and

challenges

110 Criminal Law
110XXIV Review
110XXIV(E) Presentation and
Reservation in Lower Court of Grounds
of Review
110XXIV(E)1 In General
110k1035 Proceedings at Trial in
General
110k1035(5) Competency of jurors and
challenges

Exclusion of juror who first stated
that she could weigh aggravating
and mitigating circumstances knowing
possible consequence of her decision
would be death, but who later stated
that her opposition to death penalty
was so firmly held and so strong that
she would be unable to weigh factors
was not plain error.

Cases that cite this headnote

[85] Criminal Law
Decision or order

Criminal Law
Effect of Failure to Object or

Except

110 Criminal Law
110XVII Evidence
110XVII(F) Other Misconduct by
Accused
110XVII(F)13 Proof and Effect
110k374.21 Determination of
Admissibility
110k374.25 Decision or order

(Formerly 110k374, 110k695.5,
110k6951/2)
110 Criminal Law
110XX Trial

110XX(D) Procedures for Excluding
Evidence
110k698 Effect of Failure to Object or
Except
110k698(1) In general

Trial court's refusal to rule on issue
of whether defendant's prior murder
conviction would be admissible in
evidence until after one of defendant's
psychiatric experts had testified was
not improper where defense counsel
did not object to court's decision to
postpone ruling, and defendant was not
prejudiced by refusal. Rules of Evid.,
N.J.S.A. 2A:84A, Rule 8.

1 Cases that cite this headnote

[86] Criminal Law
Decisions Subsequent to 1966

110 Criminal Law
110XVIII Time of Trial
110XVIII(B) Decisions Subsequent to
1966
110k577.1 In general

Defendant is entitled to reasonable time
to prepare for trial.

Cases that cite this headnote

[87] Criminal Law
Decisions Subsequent to 1966

110 Criminal Law
110XVIII Time of Trial
110XVIII(B) Decisions Subsequent to
1966
110k577.1 In general

Determination of what constitutes
reasonable time to which defendant is
entitled to prepare for trial depends
upon time available for investigation
and preparation, gravity of charge,
experience of counsel, complexity of
possible defenses, and accessibility of
witnesses.

1 Cases that cite this headnote

[88] Criminal Law
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Decisions Subsequent to 1966

110 Criminal Law
110XVIII Time of Trial
110XVIII(B) Decisions Subsequent to
1966
110k577.1 In general

Whether defense counsel has had
enough time to prepare for trial is
ordinarily question for trial court, and
its decision will not be set aside unless
court abused its discretion.

Cases that cite this headnote

[89] Criminal Law
Dockets and calendars

110 Criminal Law
110XX Trial
110XX(A) Preliminary Proceedings
110k632 Dockets and Pretrial
Procedure
110k632(2) Dockets and calendars

Trial court's scheduling decision did not
deprive defendant of fair trial where
trial court postponed trial date twice,
defense counsel did not object to trial
date, and defendant obtained written
reports from his experts prior to start of
trial.

1 Cases that cite this headnote

[90] Criminal Law
Showing bad character or criminal

propensity in general

110 Criminal Law
110XVII Evidence
110XVII(F) Other Misconduct by
Accused
110XVII(F)1 Other Misconduct as
Evidence of Offense Charged in General
110k368.3 Purposes for Admitting
Evidence of Other Misconduct
110k368.5 Showing bad character or
criminal propensity in general

(Formerly 110k369.1)

Evidence that person committed past
crime or prior wrong is inadmissible to
prove his or her disposition to commit

crime currently charged. Rules of Evid.,
N.J.S.A. 2A:84A, Rule 55.

Cases that cite this headnote

[91] Criminal Law
Other Misconduct Showing

Motive

Criminal Law
Other Misconduct Showing Intent

110 Criminal Law
110XVII Evidence
110XVII(F) Other Misconduct by
Accused
110XVII(F)6 Other Misconduct
Showing Motive
110k371.1 In general

(Formerly 110k371(12))
110 Criminal Law
110XVII Evidence
110XVII(F) Other Misconduct by
Accused
110XVII(F)7 Other Misconduct
Showing Intent
110k371.27 In general

(Formerly 110k371(1))

Evidence of prior wrongs and past
crimes may be admissible as evidence
on relevant issues such as motive
and intent. Rules of Evid., N.J.S.A.
2A:84A, Rule 55.

4 Cases that cite this headnote

[92] Criminal Law
Other Misconduct Showing

Motive

Criminal Law
Other Misconduct Showing Intent

110 Criminal Law
110XVII Evidence
110XVII(F) Other Misconduct by
Accused
110XVII(F)6 Other Misconduct
Showing Motive
110k371.1 In general

(Formerly 110k371(12))
110 Criminal Law
110XVII Evidence
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110XVII(F) Other Misconduct by
Accused
110XVII(F)7 Other Misconduct
Showing Intent
110k371.27 In general

(Formerly 110k371(1))

Evidence of past crimes does not
automatically become admissible just
because it is relevant to issue of motive
or intent, and trial court must weigh
probative value of evidence against its
prejudicial effect.

2 Cases that cite this headnote

[93] Criminal Law
Remoteness

110 Criminal Law
110XVII Evidence
110XVII(F) Other Misconduct by
Accused
110XVII(F)12 Nature and
Circumstances of Other Misconduct
Affecting Admissibility
110k373.18 Temporal Relation of
Events
110k373.21 Remoteness

(Formerly 110k374)

Temporal remoteness of past wrong
affects its probative value.

2 Cases that cite this headnote

[94] Criminal Law
Evidence calculated to create

prejudice against or sympathy for
accused

110 Criminal Law
110XVII Evidence
110XVII(D) Facts in Issue and
Relevance
110k338 Relevancy in General
110k338(7) Evidence calculated to
create prejudice against or sympathy for
accused

If probative value of evidence is
outweighed by threat of prejudice,
evidence should be excluded. Rules of
Evid., N.J.S.A. 2A:84A, Rule 4.

2 Cases that cite this headnote

[95] Criminal Law
Relevance

110 Criminal Law
110XXIV Review
110XXIV(N) Discretion of Lower
Court
110k1153 Reception and Admissibility
of Evidence
110k1153.3 Relevance

(Formerly 110k1153(1))

Trial court, because of its intimate
knowledge of case, is in best position
to determine whether probative value
of evidence is outweighed by threat of
prejudice, and its decisions are entitled
to deference and are reviewed under
abuse of discretion standard.

63 Cases that cite this headnote

[96] Criminal Law
Homicide, mayhem, and assault

with intent to kill

Homicide
Previous Threats and Expressions

of Ill Will by Accused

110 Criminal Law
110XVII Evidence
110XVII(F) Other Misconduct by
Accused
110XVII(F)7 Other Misconduct
Showing Intent
110k371.40 Homicide, mayhem, and
assault with intent to kill

(Formerly 110k371(4))
203 Homicide
203IX Evidence
203IX(D) Admissibility in General
203k985 Intent, Malice, Deliberation,
and Premeditation
203k989 Previous Threats and
Expressions of Ill Will by Accused
203k989(1) In general

(Formerly 203k159, 203k158(1))

Evidence of defendant's prior crimes
and threats directed at murder victim
during one and one-half years prior
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to murder were admissible in murder
prosecution as evidence of defendant's
hostility toward victim and as evidence
to establish defendant's intent in
stabbing victim.

7 Cases that cite this headnote

[97] Criminal Law
Insanity

110 Criminal Law
110XX Trial
110XX(G) Instructions:  Necessity,
Requisites, and Sufficiency
110k773 Insanity
110k773(1) In general

Where defendant seeks to establish
defense of diminished capacity, trial
court is obliged to instruct jury to
consider relevant evidence tending to
show that defendant did not have
requisite state of mind to commit
offense charged. N.J.S.A. 2C:4–2.

4 Cases that cite this headnote

[98] Criminal Law
Grade or Degree of Offense; 

 Included Offenses

110 Criminal Law
110XX Trial
110XX(G) Instructions:  Necessity,
Requisites, and Sufficiency
110k795 Grade or Degree of Offense; 
 Included Offenses
110k795(1) In general

Charge on lesser included offense
cannot be automatically given to jury
when defense of diminished capacity is
raised by defendant. N.J.S.A. 2C:1–8,
subd. e, 2C:4–2.

7 Cases that cite this headnote

[99] Homicide
Diminished capacity in general

203 Homicide
203VII Capacity to Commit Crime
203k816 Diminished capacity in general

(Formerly 203k27)

Existence of diminished capacity
does not transform murder into
manslaughter as matter of law, but can
only negate offense of murder. N.J.S.A.
2C:4–2.

5 Cases that cite this headnote

[100] Sentencing and Punishment
Scope of inquiry

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(G) Proceedings
350HVIII(G)3 Hearing
350Hk1776 Scope of inquiry

(Formerly 110k1208.1(6))

Trial court in capital cases should
weigh most carefully questions raised
by defendant's request to waive defense.

Cases that cite this headnote

[101] Sentencing and Punishment
Nature, degree, or seriousness of

other offense

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(E) Factors Related to
Offender
350Hk1703 Other Offenses, Charges,
Misconduct
350Hk1705 Nature, degree, or
seriousness of other offense

(Formerly 203k357(5), 203k354)

Defendant's prior non vult plea
to indictment for murder was
sufficient to prove aggravating factor
that defendant had previously been
convicted of murder, even though
defendant might have been convicted
of either murder or manslaughter under
indictment. N.J.S.A. 2C:11–3, subd.
c(4)(a).

3 Cases that cite this headnote
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Nature and effect of plea
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110 Criminal Law
110XV Pleas
110k275 Plea of No Contest or Nolo
Contendere
110k275.2 Nature and effect of plea

(Formerly 110k275)

In criminal cases, non vult plea is
equivalent of guilty plea to charge to
which defendant pleaded; recognizing
prior overruling of Schireson v. State
Board of Medical Examiners, 130
N.J.L. 570, 33 A.2d 911.

2 Cases that cite this headnote

[103] Criminal Law
Nature and effect of plea

110 Criminal Law
110XV Pleas
110k275 Plea of No Contest or Nolo
Contendere
110k275.2 Nature and effect of plea

(Formerly 110k275)

Non vult plea to murder indictment
made with knowledge of its possible
consequences precluded defendant
after judgment of conviction from
contending that he was guilty merely of
manslaughter. R. 3:5–2(a) (1968).

1 Cases that cite this headnote

[104] Sentencing and Punishment
Nature, degree, or seriousness of

other offense

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(E) Factors Related to
Offender
350Hk1703 Other Offenses, Charges,
Misconduct
350Hk1705 Nature, degree, or
seriousness of other offense

(Formerly 203k357(5), 203k354)

Regardless of whether it is based
on guilty or non vult plea or jury
determination of guilt, prior murder
conviction does reasonably justify
imposition of more severe sentence on

defendant compared to others found
guilty of murder.

3 Cases that cite this headnote

[105] Sentencing and Punishment
Constitutional objections in

general

350H Sentencing and Punishment
350HVI Habitual and Career Offenders
350HVI(H) Defects in Prior
Adjudication
350Hk1312 Constitutional objections in
general

(Formerly 110k1202.10(1),
110k1202.10)

Prior conviction may not be
used to enhance punishment for
later conviction if prior conviction
was obtained in constitutionally
impermissible way.

1 Cases that cite this headnote

[106] Sentencing and Punishment
Other Offenses, Charges,

Misconduct

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(E) Factors Related to
Offender
350Hk1703 Other Offenses, Charges,
Misconduct
350Hk1704 In general

(Formerly 110k1208.1(5))

Capital defendant may attack use of
prior murder conviction as aggravating
circumstance where prior conviction
resulted from non vult plea entered
at time when its acceptance eliminated
possibility of death sentence, and if no
factual basis existed for plea to murder,
State shall be barred in sentencing
proceedings from relying on prior
conviction to prove aggravating factor.
N.J.S.A. 2C:11–3, subd. c(4)(a).
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[107] Criminal Law
Construction and Effect of Charge

as a Whole

110 Criminal Law
110XX Trial
110XX(G) Instructions:  Necessity,
Requisites, and Sufficiency
110k822 Construction and Effect of
Charge as a Whole
110k822(1) In general

In passing on propriety of trial court's
charge, appellate court reviews all that
was said on particular subject being
challenged, and if on reading charge
as whole, prejudicial error does not
appear, then verdict must stand.

18 Cases that cite this headnote

[108] Criminal Law
Statement and review of evidence

110 Criminal Law
110XX Trial
110XX(G) Instructions:  Necessity,
Requisites, and Sufficiency
110k777.5 Statement and review of
evidence

(Formerly 110k7771/2)

Trial judge's summary of evidence of
defendant's prior crimes and violent
acts during jury charges at guilt phase
of capital trial was proper to explain
to jury that evidence could have been
considered only as basis for opinion
of State's experts that defendant was
not insane or suffering from diminished
capacity when he committed murder.

3 Cases that cite this headnote

[109] Sentencing and Punishment
Instructions

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(G) Proceedings
350HVIII(G)3 Hearing
350Hk1780 Conduct of Hearing
350Hk1780(3) Instructions

(Formerly 203k311)

Trial court's charge during sentencing
phase of capital trial which focused on
fact that murder had been committed
in presence of victim's grandchildren
was proper to explain to jury that it
could consider fact only as evidence of
defendant's depravity of mind, and that
it could not consider effect of crime on
children.

Cases that cite this headnote

[110] Criminal Law
Error committed or invited by

party complaining in general

110 Criminal Law
110XXIV Review
110XXIV(L) Scope of Review in
General
110XXIV(L)11 Parties Entitled to
Allege Error
110k1137 Estoppel
110k1137(2) Error committed or invited
by party complaining in general

To justify reversal of conviction on
ground of invited error, defendant must
show that error was so egregious as to
cut mortally into his substantive rights.

11 Cases that cite this headnote

[111] Criminal Law
Instructions

110 Criminal Law
110XXIV Review
110XXIV(L) Scope of Review in
General
110XXIV(L)11 Parties Entitled to
Allege Error
110k1137 Estoppel
110k1137(3) Instructions

Trial court's statement in jury
charge that defendant's experts relied
upon evidence of prior violent acts
as disclosing lack of insight did
not improperly prejudice defendant's
defense in capital trial where defendant
asked trial court to include statement in
charge, and inaccuracy was minor.
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2 Cases that cite this headnote

[112] Criminal Law
Flight or surrender

110 Criminal Law
110XX Trial
110XX(G) Instructions:  Necessity,
Requisites, and Sufficiency
110k778 Presumptions and Burden of
Proof
110k778(11) Flight or surrender

Instruction that jury could consider
defendant's flight from scene of
murder as inference that it was
done with consciousness of guilt or
in determining defendant's state of
mind did not improperly preclude jury
from considering whether defendant
suffered extreme mental or emotional
disturbance or whether defendant had
capacity to appreciate wrongfulness of
his conduct. N.J.S.A. 2C:11–3, subd.
c(5)(a, d).

3 Cases that cite this headnote

[113] Criminal Law
Instruction as to evidence

110 Criminal Law
110XXIV Review
110XXIV(Q) Harmless and Reversible
Error
110k1172 Instructions
110k1172.2 Instruction as to evidence

Flight charge in penalty phase of
capital trial in which court supplied
short summary of prosecution's factual
contentions regarding flight followed
by terse reference to defense's
contention that defendant denied that
he sought to flee was not prejudicial
error in view of fact that trial court
admonished jurors that it was not
attempting to summarize evidence
and that jurors' own recollections of
evidence were to be controlling.

4 Cases that cite this headnote

[114] Sentencing and Punishment
Vileness, heinousness, or atrocity

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(D) Factors Related to
Offense
350Hk1684 Vileness, heinousness, or
atrocity

(Formerly 203k357(11), 203k354)

Evidence that defendant told murder
victim, after he had stabbed her, but
while she was still alive, that he was
going to kill her grandchildren would
be sufficient to support finding that
defendant purposely inflicted severe
mental pain prior to victim's death
for purpose of provision in death
penalty statute listing as aggravating
circumstance fact that murder involved
torture. N.J.S.A. 2C:11–3, subd. c(4)
(c).

2 Cases that cite this headnote

[115] Sentencing and Punishment
Instructions

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(G) Proceedings
350HVIII(G)3 Hearing
350Hk1780 Conduct of Hearing
350Hk1780(3) Instructions

(Formerly 203k311)

Instruction on issue of whether murder
involved torture, depravity of mind,
or aggravated battery to victim for
purpose of finding aggravating factor
in penalty phase of capital trial lacked
clarity necessary to satisfy requirement
that jury's discretion be rationally
channeled. N.J.S.A. 2C:11–3, subd. c(4)
(c).

6 Cases that cite this headnote
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350HVIII(G) Proceedings
350HVIII(G)3 Hearing
350Hk1780 Conduct of Hearing
350Hk1780(3) Instructions

(Formerly 203k311)

Instruction on issue of whether murder
involved torture or aggravated battery
to victim for purpose of finding
aggravating factor in penalty phase of
capital trial should require jury to find
that defendant wanted to cause victim
severe physical pain before death, and
that victim actually suffered severe
physical pain as defendant intended.
N.J.S.A. 2C:11–3, subd. c(4)(c).

23 Cases that cite this headnote

[117] Sentencing and Punishment
Instructions

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(G) Proceedings
350HVIII(G)3 Hearing
350Hk1780 Conduct of Hearing
350Hk1780(3) Instructions

(Formerly 203k311)

Instruction on whether murder
involved torture for purpose of finding
aggravating factor in penalty phase
of capital trial should require jury to
find that defendant wanted to cause
victim severe psychological pain before
death, and that victim in fact suffered
severe psychological pain as intended
by defendant. N.J.S.A. 2C:11–3, subd.
c(4)(c).

12 Cases that cite this headnote

[118] Criminal Law
Modification by Court

110 Criminal Law
110XX Trial
110XX(H) Instructions:  Requests
110k834 Modification by Court
110k834(1) In general

Defendant has no right to select
particular phrasing of jury instructions
in his case.

Cases that cite this headnote

[119] Sentencing and Punishment
Instructions

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(G) Proceedings
350HVIII(G)3 Hearing
350Hk1780 Conduct of Hearing
350Hk1780(3) Instructions

(Formerly 203k311)

Notwithstanding fact that defendant
was 42 years old at time of
killing, failure to provide definition
for mitigating factor of age of
defendant was proper in penalty phase
of capital trial even if imposition
of mandatory 30–year term without
parole would have protected society
because defendant would have been too
old to constitute threat to anyone when
he would become eligible for parole.
N.J.S.A. 2C:11–3, subd. c(5)(c, h).

4 Cases that cite this headnote

[120] Sentencing and Punishment
Age

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(E) Factors Related to
Offender
350Hk1714 Age

(Formerly 110k1208.1(5))

Age should be considered as mitigating
factor in penalty phase of capital trial
only when defendant is relatively young
or when defendant is relatively old.
N.J.S.A. 2C:11–3, subd. c(5)(c).
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350Hk1780 Conduct of Hearing
350Hk1780(3) Instructions

(Formerly 110k796)

Instruction requiring jury to consider
any evidence presented with respect to
mitigating factor to be weighed against
any aggravating factor in penalty phase
of capital trial, adequately instructed
jury that any aspect of defendant's
record or character or circumstances
of offense could be given independent
mitigating weight.

4 Cases that cite this headnote

[122] Sentencing and Punishment
Instructions

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(G) Proceedings
350HVIII(G)3 Hearing
350Hk1780 Conduct of Hearing
350Hk1780(3) Instructions

(Formerly 110k796)

Instruction in penalty phase of
capital trial that jury should decide
case on evidence without any
“bias, prejudice or sympathy” did
not improperly preclude jury from
considering all possible mitigating
circumstances and such sympathy as
those circumstances might inspire.
U.S.C.A. Const.Amends. 8, 14;
N.J.S.A. 2C:11–3, subd. c(5)(h).

6 Cases that cite this headnote

[123] Sentencing and Punishment
Instructions

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(G) Proceedings
350HVIII(G)3 Hearing
350Hk1780 Conduct of Hearing
350Hk1780(3) Instructions

(Formerly 110k796)

Charge instructing jury to decide
case “without any bias, prejudice
or sympathy” in death penalty
deliberations was proper; declining to

follow People v. Lanphear, 36 Cal.3d
163, 203 Cal.Rptr. 122, 680 P.2d 1081;
Legare v. State, 250 Ga. 875, 302
S.E.2d 351; State v. Quinlivan, 81
Wash.2d 124, 499 P.2d 1268. U.S.C.A.
Const.Amends. 8, 14.

Cases that cite this headnote

[124] Sentencing and Punishment
Instructions

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(G) Proceedings
350HVIII(G)3 Hearing
350Hk1780 Conduct of Hearing
350Hk1780(3) Instructions

(Formerly 110k796)

Admonition to jury against “bias,
prejudice or sympathy” in death
penalty deliberations might conflict
with permissible role of sympathy
specifically engendered by any
mitigating factor, and trial courts
should frame their charges so as to
avoid possible conflict.

1 Cases that cite this headnote

[125] Sentencing and Punishment
Determination and Disposition

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(G) Proceedings
350HVIII(G)4 Determination and
Disposition
350Hk1783 In general

(Formerly 110k1208.1(6))

There are three possible final verdicts
in capital case: unanimous verdict
resulting in imprisonment, unanimous
verdict resulting in death, and
nonunanimous verdict resulting in
imprisonment. N.J.S.A. 2C:11–3, subd.
c(3)(c).
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Time of keeping jury together

Sentencing and Punishment
Matters Related to Jury

110 Criminal Law
110XX Trial
110XX(J) Issues Relating to Jury Trial
110k865 Urging or Coercing Agreement
110k865(2) Time of keeping jury
together
350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(G) Proceedings
350HVIII(G)3 Hearing
350Hk1779 Matters Related to Jury
350Hk1779(1) In general

(Formerly 110k1208.1(6))

In sentencing phase of capital trial, once
jury has informed court of its inability
to agree upon unanimous verdict, court
may not require jury to deliberate for
unreasonable length of time.

2 Cases that cite this headnote

[127] Criminal Law
Time of keeping jury together

Sentencing and Punishment
Deliberations

110 Criminal Law
110XX Trial
110XX(J) Issues Relating to Jury Trial
110k865 Urging or Coercing Agreement
110k865(2) Time of keeping jury
together
350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(G) Proceedings
350HVIII(G)3 Hearing
350Hk1779 Matters Related to Jury
350Hk1779(3) Deliberations

(Formerly 110k1208.1(6))

Decision, after court had been
informed by jury that it was unable
to reach unanimous verdict, that
jury deliberation of four hours was
inadequate in sentencing phase of
capital trial was not abuse of
discretion where jury issues included
determination of whether crime fit
within category of murders that were

outrageously or wantonly vile, horrible
or inhuman, and jury had to assess
defendant's mental state and decide
whether mitigating factors outweighed
aggravating factors. N.J.S.A. 2C:11–3,
subd. c(4)(c).

7 Cases that cite this headnote

[128] Criminal Law
Time of keeping jury together

110 Criminal Law
110XX Trial
110XX(J) Issues Relating to Jury Trial
110k865 Urging or Coercing Agreement
110k865(2) Time of keeping jury
together

After trial court was informed by jury
after four hours of deliberations that
it was unable to reach unanimous
verdict, remand of matters to jury for
further deliberations was not abuse
of discretion where jury asked court
for suggestions, and penalty phase
involved several complex issues.
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350Hk1779 Matters Related to Jury
350Hk1779(1) In general

(Formerly 110k1208.1(6))

Notwithstanding fact that trial court
informed jury in penalty phase
of capital trial that nonunanimous
verdict would result in sentence
of imprisonment, trial court's
supplemental instructions given after
jury announced that it could not
reach unanimity which did not
reinform jury of consequences of
nonunanimous verdict, and which
improperly emphasized importance
of reaching unanimous verdict were
coercive, and thus prejudicial error.
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[130] Criminal Law
Remarks and Conduct of Judge

110 Criminal Law
110XX Trial
110XX(B) Course and Conduct of Trial
in General
110k654 Remarks and Conduct of
Judge
110k655 In General
110k655(1) In general

Trial court must not make comments
that reflect adversely upon honesty,
integrity, or intelligence of jurors in case
of failure to agree.

Cases that cite this headnote

[131] Criminal Law
Remarks and Conduct of Judge

Criminal Law
Urging or Coercing Agreement

110 Criminal Law
110XX Trial
110XX(B) Course and Conduct of Trial
in General
110k654 Remarks and Conduct of
Judge
110k655 In General
110k655(1) In general
110 Criminal Law
110XX Trial

110XX(J) Issues Relating to Jury Trial
110k865 Urging or Coercing Agreement
110k865(1) In general

Implications that jury should render
unanimous verdict so as to avoid
additional expense and prevent
waste of time and resources are
completely improper in ordinary
criminal prosecution, where deadlock
may result in second trial.
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[132] Criminal Law
Urging or Coercing Agreement

Sentencing and Punishment
Unanimity

110 Criminal Law
110XX Trial
110XX(J) Issues Relating to Jury Trial
110k865 Urging or Coercing Agreement
110k865(1) In general
350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(G) Proceedings
350HVIII(G)4 Determination and
Disposition
350Hk1786 Unanimity

(Formerly 110k1208.1(6))

In capital trial, where by statute
nonunanimous verdict constitutes final
resolution of case, implications that
jury should render unanimous verdict
so as to avoid additional expense and
prevent waste of time and resources are
prejudicially coercive and untrue.
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350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(G) Proceedings
350HVIII(G)4 Determination and
Disposition
350Hk1786 Unanimity

(Formerly 110k796, 110k1208.1(6))

Juries in capital cases must be
informed of, and free to exercise,
their statutory option to return
final, nonunanimous verdict resulting
in imprisonment if, after reasonable
period of deliberations, they are unable
to agree; rejecting Coulter v. State,
438 So.2d 336 (Ala.Cr.App.); State v.
Johnson, 298 N.C. 355, 259 S.E.2d 752;
Justus v. Com., 220 Va. 971, 266 S.E.2d
87. N.J.S.A. 2C:11–3, subd. c(3)(c).

7 Cases that cite this headnote

[134] Criminal Law
Urging or Coercing Agreement

Sentencing and Punishment
Matters Related to Jury

110 Criminal Law
110XX Trial
110XX(J) Issues Relating to Jury Trial
110k865 Urging or Coercing Agreement
110k865(1) In general
350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(G) Proceedings
350HVIII(G)3 Hearing
350Hk1779 Matters Related to Jury
350Hk1779(1) In general

(Formerly 110k1208.1(6))

Where trial court in capital case
has erroneously given coercive
supplemental instructions to jury that
has expressed its inability to agree
on appropriate penalty, law must
afford defendant benefit of final
nonunanimous verdict that might have
been returned absent coercion, and
defendant may not be subject to
another capital sentencing proceeding;
rejecting Legare v. State, 250 Ga.
875, 302 S.E.2d 351. N.J.S.A. 2C:11–3,
subd. c(3)(c).
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[135] Sentencing and Punishment
Instructions

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(G) Proceedings
350HVIII(G)3 Hearing
350Hk1780 Conduct of Hearing
350Hk1780(3) Instructions

(Formerly 110k796)

Jury instructions in capital cases
should never lead sentencer to believe
that responsibility for determining
appropriateness of defendant's death
rests elsewhere.

1 Cases that cite this headnote

[136] Criminal Law
Requisites and sufficiency

Criminal Law
Conduct and Deliberations of Jury

110 Criminal Law
110XX Trial
110XX(J) Issues Relating to Jury Trial
110k863 Instructions After Submission
of Cause
110k863(2) Requisites and sufficiency
110 Criminal Law
110XXIV Review
110XXIV(Q) Harmless and Reversible
Error
110k1174 Conduct and Deliberations of
Jury
110k1174(1) In general

Trial court's supplemental instructions
given after jury informed court that it
was unable to reach unanimous verdict
constituted prejudicial error where
instruction implied that jury's task was
simply fact-finding and weighing, and
may have left jury with impression
that was not responsible for decision
sentencing defendant to death.
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Assessment of punishment

Sentencing and Punishment
Necessity and purpose

110 Criminal Law
110XX Trial
110XX(K) Verdict
110k884 Assessment of punishment
350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(G) Proceedings
350HVIII(G)4 Determination and
Disposition
350Hk1785 Findings and Statement of
Reasons
350Hk1785(2) Necessity and purpose

(Formerly 110k1208.1(6))

Jury is not required to make explicit
finding that “death is an appropriate
punishment” in specific case in view of
facts that jurors are to be instructed
that they must be convinced that
death penalty is fitting and appropriate
punishment, verdict sheet explicitly tells
jury that if it has checked appropriate
boxes penalty will be death, and jurors
are individually polled by court to
assure that each of them agrees with
verdict.

1 Cases that cite this headnote

[138] Sentencing and Punishment
Degree of proof

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(G) Proceedings
350HVIII(G)2 Evidence
350Hk1771 Degree of proof

(Formerly 110k1208.1(6))

State is required at penalty phase
of capital trial to prove beyond
reasonable doubt that aggravating
factors outweigh mitigating factors.

1 Cases that cite this headnote

[139] Criminal Law
Right to open and close

110 Criminal Law
110XX Trial

110XX(B) Course and Conduct of Trial
in General
110k645 Right to open and close

Failure to allow defendant right to final
closing argument at penalty phase of
capital proceeding does not unfairly
prejudice defendant in view of rule
requiring use of reasonable doubt
standard at sentencing.

Cases that cite this headnote

[140] Criminal Law
Duty to allow fair trial in general

110 Criminal Law
110XXXI Counsel
110XXXI(D) Duties and Obligations of
Prosecuting Attorneys
110XXXI(D)1 In General
110k1981 Duty to allow fair trial in
general

(Formerly 131k8, 110k700(1))

Primary duty of prosecutor is not to
obtain convictions, but to see that
justice is done, and he must thus refrain
from improper methods calculated to
produce wrongful conviction.

81 Cases that cite this headnote

[141] Criminal Law
Impeachment

110 Criminal Law
110XXXI Counsel
110XXXI(D) Duties and Obligations of
Prosecuting Attorneys
110XXXI(D)5 Presentation of Evidence
110k2039 Examination of Witnesses
Other Than Accused
110k2042 Impeachment

(Formerly 110k706(3))

Question by prosecutor to defense
expert during cross-examination as
to whether expert thought that her
common sense was better than that
of prosecutor who had “tried two
hundred criminal cases and investigated
a thousand” exceeded scope of proper
cross-examination by placing his own
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credibility and alleged expertise against
that of expert.

5 Cases that cite this headnote

[142] Criminal Law
Examination of Witnesses Other

Than Accused

110 Criminal Law
110XXXI Counsel
110XXXI(D) Duties and Obligations of
Prosecuting Attorneys
110XXXI(D)5 Presentation of Evidence
110k2039 Examination of Witnesses
Other Than Accused
110k2040 In general

(Formerly 110k706(3))

Prosecutor may challenge opinions
expressed by witness.

1 Cases that cite this headnote

[143] Criminal Law
Expression of opinion as to guilt of

accused

110 Criminal Law
110XXXI Counsel
110XXXI(F) Arguments and
Statements by Counsel
110k2139 Expression of opinion as to
guilt of accused

(Formerly 110k720.5, 110k7201/2)

Prosecutor may not declare his personal
belief in defendant's guilt in manner
so as to lead jury to believe that his
opinion was based on something other
than evidence adduced at trial.

5 Cases that cite this headnote

[144] Sentencing and Punishment
Arguments and conduct of counsel

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(G) Proceedings
350HVIII(G)3 Hearing
350Hk1780 Conduct of Hearing
350Hk1780(2) Arguments and conduct
of counsel

(Formerly 110k723(4))

Statement by prosecutor during
summation in penalty phase of capital
trial that jury's deliberations should be
influenced by need to protect society
from crime improperly diverted jurors'
attention from facts of case before
them; declining to follow People v.
Lewis, 88 Ill.2d 129, 58 Ill.Dec. 895, 430
N.E.2d 1346; Com. v. Zettlemoyer, 500
Pa. 16, 454 A.2d 937.

10 Cases that cite this headnote

[145] Criminal Law
Conduct of counsel in general

110 Criminal Law
110XXIV Review
110XXIV(Q) Harmless and Reversible
Error
110k1171 Arguments and Conduct of
Counsel
110k1171.1 In General
110k1171.1(1) Conduct of counsel in
general

Prosecutorial misconduct is not ground
for reversal of criminal conviction
unless conduct was so egregious that it
deprived defendant of fair trial.

156 Cases that cite this headnote

[146] Criminal Law
Statements as to Facts, Comments,

and Arguments

Criminal Law
Action of Court in Response to

Comments or Conduct

110 Criminal Law
110XXIV Review
110XXIV(Q) Harmless and Reversible
Error
110k1171 Arguments and Conduct of
Counsel
110k1171.1 In General
110k1171.1(2) Statements as to Facts,
Comments, and Arguments
110k1171.1(2.1) In general

(Formerly 110k1171.1(2))
110 Criminal Law
110XXXI Counsel
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110XXXI(F) Arguments and
Statements by Counsel
110k2191 Action of Court in Response
to Comments or Conduct
110k2192 In general

(Formerly 110k730(1))

In determining whether prosecutorial
misconduct is prejudicial and denied
defendant fair trial, appellate court will
consider whether defense counsel made
timely and proper objection, whether
remark was withdrawn promptly, and
whether court ordered remarks stricken
from record and instructed jury to
disregard them.

182 Cases that cite this headnote

[147] Sentencing and Punishment
Arguments and conduct of counsel

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(G) Proceedings
350HVIII(G)3 Hearing
350Hk1780 Conduct of Hearing
350Hk1780(2) Arguments and conduct
of counsel

(Formerly 110k730(3))

Prosecutor's improper comments
during cross-examination of defense
expert and during summation during
penalty phase of capital trial were not
reversible error where court charged
jury that statements made by attorneys
were not to be considered as evidence,
and court instructed jury to consider
only statutory aggravating factors in
penalty phase of case.

49 Cases that cite this headnote

[148] Attorney and Client
Jurisdiction of Courts

45 Attorney and Client
45I The Office of Attorney
45I(C) Discipline
45k36 Jurisdiction of Courts
45k36(1) In general

Supreme Court will not hesitate to refer
on its own motion possible violations

of special ethical rules governing
prosecutors to appropriate district
ethics committee for disciplinary
action, especially violations occurring
during capital trials.

3 Cases that cite this headnote

[149] Sentencing and Punishment
Review of Death Sentence

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(G) Proceedings
350HVIII(G)4 Determination and
Disposition
350Hk1788 Review of Death Sentence
350Hk1788(1) In general

(Formerly 110k1134(3))

In reviewing death sentence, appellate
courts must adhere to stricter standard
of review than in reviewing jury's
findings of fact in noncapital trial.

Cases that cite this headnote

[150] Sentencing and Punishment
Proportionality

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(G) Proceedings
350HVIII(G)4 Determination and
Disposition
350Hk1788 Review of Death Sentence
350Hk1788(6) Proportionality

(Formerly 110k1134(3))

Proportionality review in context of
capital sentencing scheme is not
appellate review to ensure that
aggravating factors outweigh beyond
reasonable doubt all mitigating factors,
or to determine if death sentence is
disproportionate to crime, but it rather
purports to inquire whether penalty
is nonetheless acceptable in particular
case because disproportionate to
punishment imposed on others
convicted of same crime.

14 Cases that cite this headnote
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350Hk1788 Review of Death Sentence
350Hk1788(6) Proportionality

(Formerly 110k1134(3))

Proportionality review in context of
capital sentencing scheme is means
by which to monitor imposition of
death sentences and thereby to prevent
any impermissible discrimination in
imposing death penalty.

5 Cases that cite this headnote
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350Hk1788(6) Proportionality

(Formerly 110k1134(3))

In preparation for proportionality
review in capital case, parties should
begin gathering data necessary for
proportionality review of death penalty
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whether there is race and gender
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penalty.
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Proportionality review in imposition
of death penalty should include
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throughout entire state; declining to
follow State v. Sonnier, 379 So.2d 1336
(La.).
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350HVIII The Death Penalty
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350HVIII(G)4 Determination and
Disposition
350Hk1788 Review of Death Sentence
350Hk1788(6) Proportionality

(Formerly 110k1134(3))

Factors such as race, sex,
and socioeconomic status might
be appropriate considerations for
reviewing proportionality of sentence
imposed in capital cases.
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[155] Sentencing and Punishment
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350Hk1788(6) Proportionality

(Formerly 110k1134(3))

Relationship between defendant and
victim, whether defendant pleaded
guilty or not guilty, and race and sex
of victim might be appropriate factors
for reviewing proportionality in capital
cases.
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must guarantee individual assessment
of defendant.
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Opinion
*154  The opinion of the Court was delivered by

WILENTZ, C.J.

In this matter and in State v. Biegenwald, 106
N.J. 13, 524 A.2d 130 (1987), also decided today,
the defendant has been convicted of murder
and sentenced to death. In their appeals, both
defendants attack the constitutionality of this state's
capital punishment act (L.1982, c. 111) under the
federal and New Jersey Constitutions. They also
contend that various trial errors warrant reversal of
their convictions and their sentences.

We hold that the capital punishment act is in all
respects constitutional. We sustain the verdict of
guilty in each case. We conclude, however, that
critical portions of the trial courts' instructions
in the sentencing proceedings were erroneous. See
infra at 277; State v. Biegenwald, supra, 106 N.J. at
190, 524 A.2d 130. We therefore reverse the death
sentence in each of these cases and remand them to
the respective trial courts. The murder conviction in
each case is affirmed.

In State v. Biegenwald, the trial court on remand
shall conduct a new sentencing proceeding; in the
Ramseur matter, because we have ruled that the
death penalty cannot be imposed on remand, the
trial court shall sentence the defendant, *155
in accordance with the act, to imprisonment for
a specific **203  term of years with no parole
eligibility for thirty years.

We will first describe the death penalty act and
the facts of this case. We will then treat the
constitutional questions and follow that with a
discussion of Ramseur's allegations of trial and

sentencing errors. 1

1 These two cases, decided today, were argued
together. We have elected to treat most major
issues common to both in this opinion, limiting
our decision in State v. Biegenwald largely to
questions affecting that case only.

Various issues in this case and in
Biegenwald, critical to both but unsettled

when these appeals were filed, have been
resolved by the Legislature and the United
States Supreme Court. The Legislature
in 1985 (L.1985, c. 178) made it clear
that the State had the burden of proving
beyond a reasonable doubt that the
statutory aggravating factors outweighed
the mitigating factors (as explained herein).
The instructions in both cases did not
conform with this requirement. The
Legislature also clarified its intention
concerning jury deadlock, requiring the
trial court to inform the jury explicitly
that its failure to reach a unanimous
death verdict would result in a sentence
of imprisonment of thirty years without
parole (L.1985, c. 178); this clarification
strongly supported the conclusion that
another part of the instructions in this case
was improper. See infra at 284. Another
important issue was settled by the United
States Supreme Court's decision in Lockhart
v. McCree, 476 U.S. 162, 106 S.Ct. 1758,
90 L.Ed.2d 137 (1986), in which the Court
upheld the constitutionality of a jury death
qualification system substantially the same
as that used in New Jersey.

Before doing so, we note that this case and
State v. Biegenwald were among the first capital
punishment cases tried under the reimposition of
the death penalty in this state. Both the difficulty
and responsibility involved in being among the first
trial judges to preside over a capital cause were
great, as were the talents of the two trial judges who
met that challenge. Our disagreement with some of
their rulings should not in any way detract from the
credit to which they are entitled for the quality of

their performance. 2

2 We note also the excellent work done by
the Trial Judges' Committee on Capital
Causes, consisting of experienced judges and
chaired by Judge John Marzulli, which was
established shortly after the legislation took
effect. That committee's work, necessarily
advisory, leading to the production of a Bench
Manual for Capital Cases, anticipated many
of the difficult questions that might arise in
such cases, analyzed them, and provided most
helpful recommendations. It has been used
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widely not only by the bench but by counsel
for the prosecution and for the defense.

*156  I.

The Act

New Jersey's death penalty act (hereafter referred to
as “the Act”) was passed in 1982 as an amendment
to the murder provisions of our Code of Criminal
Justice. N.J.S.A. 2C:11–3. Inasmuch as this is the
first case to come before this Court challenging the
validity of a sentence imposed pursuant to the Act,
we will set forth the provisions of the legislation in
some detail.

The Act calls for a bifurcated trial in which
punishment is determined in a separate proceeding

following the establishment of guilt. Sec. c(1). 3

In the guilt phase, the central question is whether
the defendant committed murder, i.e., whether
he purposely or knowingly caused death or
participated in one of a number of crimes during
the commission of which death resulted (similar to
the former common-law crime of “felony murder”).
Sec. a(1), (2), and (3). A defendant is subject to
a separate sentencing proceeding, i.e., is “death-
eligible,” only if he has been found guilty of
purposeful and knowing murder and committed
the murder by his own hand or paid someone
else to do so. Sec. c. “Death-eligible” defendants
face either death or at least a thirty-year term of
imprisonment without parole, depending on the
outcome of the sentencing proceeding. Sec. c(1).
Defendants convicted of murder but not “death-
eligible” are sentenced to a prison term of at least
thirty years without parole. Sec. b.

3 N.J.S.A. 2C:11–3, containing the Code's
murder provisions, consisted of five
subsections, (a) to (e), at the time of these
crimes and their trials. The death penalty
provisions are found in subsections (c) to
(e). For convenience, in referring to these
provisions we shall, for instance, use Sec. c(1)
to designate N.J.S.A. 2C:11–3c(1).

*157  In the sentencing proceeding, ordinarily
conducted before the same jury that determined

guilt, the State is required to prove, **204
beyond a reasonable doubt, the existence of one or
more “aggravating factors” specifically set forth in
Section c(4)(a)–(h). The aggravating factors are:

(a) The defendant has previously been convicted
of murder;

(b) In the commission of the murder, the
defendant purposely or knowingly created a
grave risk of death to another person in addition
to the victim;

(c) The murder was outrageously or wantonly
vile, horrible or inhuman in that it involved
torture, depravity of mind, or an aggravated

battery 4  to the victim;

4 A 1985 amendment changed “aggravated
battery” to “aggravated assault.” L.1985, c.
178. For discussion of this change, see infra at
229 note 33.

(d) The defendant committed the murder as
consideration for the receipt, or in expectation of
the receipt of any thing of pecuniary value;

(e) The defendant procured the commission of
the offense by payment or promise of payment
of anything of pecuniary value;

(f) The murder was committed for the
purpose of escaping detection, apprehension,
trial, punishment or confinement for another
offense committed by the defendant or
another;

(g) The offense was committed while the
defendant was engaged in the commission
of, or an attempt to commit, or flight after
committing or attempting to commit robbery,
sexual assault, arson, burglary or kidnapping;
or

(h) The defendant murdered a public servant,
as defined in [N.J.S.A.] 2C:27–1, while the
victim was engaged in the performance of his
official duties, or because of the victim's status
as a public servant.
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Thereafter the defendant may produce evidence of
any “mitigating factors” set forth in Section c(5)(a)–
(h). The mitigating factors are:

(a) The defendant was under the influence
of extreme mental or emotional disturbance
insufficient to constitute a defense to
prosecution;

(b) The victim solicited, participated in or
consented to the conduct which resulted in his
death;

(c) The age of the defendant at the time of the
murder;

(d) The defendant's capacity to appreciate the
wrongfulness of his conduct or to conform his
conduct to the requirements of the law was
significantly impaired as the result of mental
disease or defect or intoxication, but not to
a degree sufficient to constitute a defense to
prosecution;

(e) The defendant was under unusual and
substantial duress insufficient to constitute a
defense to prosecution;

(f) The defendant has no significant history of
prior criminal activity;

*158  (g) The defendant rendered substantial
assistance to the State in the prosecution of
another person for the crime of murder; or

(h) Any other factor which is relevant to
the defendant's character or record or to the
circumstances of the offense.

The State is required to notify the defendant of
the aggravating factors that it intends to prove,
the notice to be given during discovery in the guilt
phase. R. 3:13–4(a); see Sec. c(2)(e). Both the State
and the defendant are permitted to rebut the proofs
of the other in the sentencing proceeding. Sec. c(2)
(d). An amendment to the Act not applicable to
these cases requires the State to prove aggravating
factors in accordance with the Rules of Evidence
while allowing the defendant to establish the
existence of mitigating factors by “reliable” relevant
evidence, without regard to those Rules. L.1985,

c. 178. The “catch-all” provision of the mitigating
factors, Sec. c(5)(h) ( “[a]ny other factor which
is relevant to the defendant's character or record
or to the circumstances of the offense”), has
no counterpart in the aggravating factors. This
provision is designed to meet the constitutional
requirement that the defendant must be allowed
to present any relevant evidence in mitigation. See
**205  Lockett v. Ohio, 438 U.S. 586, 604, 98 S.Ct.

2954, 2964, 57 L.Ed.2d 973, 990 (1978) (plurality
opinion).

If the jury (or the court when there is no jury)
finds that the State has proven one or more of the
aggravating factors beyond a reasonable doubt and
that—as the statute read at the time of the Ramseur
and Biegenwald trials—any aggravating factor or
factors are “not outweighed by one or more of
the mitigating factors,” the court is required to
sentence the defendant to death. Sec. c(2)(a), (3)(a).
If the jury does not so find, or if it is unable to
reach a unanimous verdict, the court shall sentence
the defendant to at least a thirty-year prison term
without parole. Sec. c(3)(b), (c).

*159  The Legislature twice amended the Act in

1985. L.1985, c. 178, 478. 5  Two of its changes are of
substantial importance in these cases. One revision
concerns the jury's weighing of the aggravating and
mitigating factors; as just discussed, at the time
of these trials the statute provided that if the jury
found that the aggravating factor or factors were
“not outweighed” by the mitigating factors, the
defendant would be sentenced to death. Sec. c(3)
(a). That section now reads that “if the jury ...
finds that any aggravating factors exist and that
all of the aggravating factors outweigh beyond
a reasonable doubt all of the mitigating factors,
the court shall sentence the defendant to death.”
For the reasons given in State v. Biegenwald,
supra, 106 N.J. at 64–67, 524 A.2d 130, our
interpretation of this portion of the statute as it
read at the time of these trials conforms with this
later legislative amendment. That is to say, we read
the statute under which Ramseur and Biegenwald
were sentenced as requiring, as a condition for the
imposition of the death penalty, a jury finding that
the aggravating factors outweigh the mitigating
factors beyond a reasonable doubt. Even without
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the amendment, we believe the history of the
Act strongly supports that reading; with the
amendment, we think simple justice compels it.

5 Most of the changes referred to in this
opinion were effected by L.1985, c. 178. The
later amendment, L.1985 c. 478, effected but
two changes: requiring an appeal where the
death sentence is imposed, and prohibiting
imposition of the death sentence on juveniles.
Unfortunately, in form the second amendment
(c. 478) takes as existing law N.J.S.A. 2C:11–
3 unamended, as if it had not previously been
amended by c. 178. No problems of substance
result, for the Legislature's intention in both
is clear—there is no inconsistency between
the two amendments. There is, however,
some potential confusion in referring to the
statutory section designations. For example,
in L.1985, c. 178, N.J.S.A. 2C:11–3f contains
provisions requiring the court to inform
the jury of the effect of deadlock; but the
very same section in L.1985, c. 478 says
nothing whatsoever about advising the jury
of the consequences of deadlock and instead
prohibits the imposition of the death penalty
on a juvenile. Resolution of the designation
problem is found, pursuant to N.J.S.A. 1:3–1,
in N.J. Session Laws 1986, No. 3, at A–2 to A–
6.

The other important revision for the purpose of
these cases was the addition of a new subsection,
Section f, that requires *160  the trial court to
inform the jury that its failure to reach a unanimous
death verdict will result in sentencing pursuant to
Section b, i.e., at least a thirty-year term without
parole. L.1985, c. 178. That amendment strongly
supports our conclusion that the trial court in this
case committed prejudicial error when it repeatedly
attempted to persuade the deadlocked jury to
achieve unanimity in the sentencing proceeding.

Finally, the Act provides for appeals from death
sentences to this Court as a matter of right,
pursuant to our Rules. Sec. e. We have implemented
that provision by allowing a direct appeal from
the trial court. R. 2:2–1(a)(3). Formerly the Act
merely permitted such an appeal; as amended,
the Act now requires an appeal to be taken, by
the public defender if necessary. L.1985, c. 478.

This amendment codifies our holding in State
v. Koedatich, 98 N.J. 553, 489 A.2d 659 (1984)
(allowing public defender to file appeal on behalf
of defendant who did not wish to appeal his death
sentence). The Act also formerly required that in
an appeal to this Court we determine “whether
the sentence is disproportionate to the penalty
imposed in similar cases, considering both the crime
and the defendant.” Sec. e. By virtue of the 1985
amendment (L.1985, c. 178), however, we **206
now must do so only “[u]pon the request of the

defendant.” 6

6 This part of the amendment was presumably
triggered by the decision in Pulley v. Harris,
465 U.S. 37, 104 S.Ct. 871, 79 L.Ed.2d
29 (1984), holding that such proportionality
determinations are not constitutionally
required.

II.

Facts

Asaline Stokes, the victim in this case, lived with her
grandchild across the street from defendant's aunt's
house. She and defendant “used to go together,” the
relationship having apparently existed for several
years. On occasion, Ramseur would threaten her,
as he did during an argument about a year or year
and a half before the killing. On the day following
those *161  threats, after learning a man had been
in her house, Ramseur told her, according to one
of Ms. Stokes' granddaughters, that “what he say
yesterday was about to come true,” namely, “that
she was going to regret it.” That granddaughter also
overheard a loud noise during an argument between
them that day and upon entering the room, after
Ramseur left, she saw her grandmother, Ms. Stokes,
lying on the floor with blood coming out of her
mouth, blood on the wall, and “like a hole all the
way through her cheek.” The police were called, and
Ms. Stokes was taken to the hospital.

On another occasion, three to four months before
the murder, someone rang the doorbell at the
Stokes' residence, and as one of her granddaughters
tells it, “my grandmother went on the porch and
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asked who was it and [Ramseur] was—he backed
back down onto the sidewalk so my grandmother
could see him and he told my grandmother that
he would kill her and the kids or just her by
herself....” Ms. Stokes' granddaughter was standing
right behind her when that occurred.

The night before the killing, again during an
argument, Ms. Stokes told Ramseur that “she's
tired of his drinking and tired of him coming
up there with her grandkids because if she can't
raise them who else was going to raise them?,” as
recounted by a neighbor who lived next door and
heard the exchange. He told her “You'll be sorry.”
That same evening he took a knife from her kitchen,
secretly, he thought, but in fact one of Ms. Stokes'
grandchildren saw him. It was the knife he used the
next day to kill Ms. Stokes.

On August 25, the day of the killing, Ms. Stokes,
one of her grandchildren, some friends of her
grandchildren, and a neighbor were on the porch of
the neighboring home; another grandchild was on
Ms. Stokes' sunporch. Her neighbor was braiding
the hair of a young child, and several of the children
were teasing each other and generally having fun.
At one point, Ms. Stokes left the porch to talk to a
mechanic who was standing by the front of a truck
near the house. As they *162  spoke, her neighbor
noticed Ramseur “peeping” through the window
from his aunt's house across the street. He “had the
curtains back, and he [was] looking”; he was “just
peeping out, just like this, staring across the street.”
He did this for a couple of minutes, maybe more.

Ramseur then emerged from the house, walked
down the porch steps, and crossed the street to
the place near the truck where Ms. Stokes and the
mechanic were talking. He patted Ms. Stokes on the
shoulder. As one witness recounted:

He walked up to her and just
like this, stabbed her.... When
he stabbed her, she went down
and she throwed her hands up
and he got on her like this
and was stabbing her like this
and fell down by the truck and
she was laying there and her
tongue was coming out and

she stretched her leg out like
this so he walked [he walked
away from her].... Then he
came back, then leaned over
and stabbed her.... He was
stabbing her I don't know
how many times ... I know
at least four times, all over,
and then that's when she went
to throw up her arms. It was
so many. It were fast. I don't
know how many.

Other witnesses also testified that the defendant,
after having stabbed Ms. Stokes, began to walk
away, but then returned to **207  inflict additional
wounds. He told his victim as she lay there, in a
voice loud enough to be heard by others, “If I see
your kids again I'm going to kill them too.”

A Newark police officer who was driving through
the area arrived at the scene. He left his patrol car,
ran after Ramseur, and ordered him to stop three
times before the defendant complied.

When the ambulance arrived Ms. Stokes was lying
in the mud bleeding from the chest and face. The
two ambulance team members, the emergency room
nurse at University Hospital, and the assistant
medical examiner of Essex County gave testimony
concerning the number of stab wounds received by
Ms. Stokes. She had major stab wounds in the face
and chest, including two chest wounds about eight
and one-half inches deep that pierced the lung. She
also received a number of stab wounds on both
arms—called “defense” wounds because they were
inflicted when Ms. Stokes “trie[d] to defend herself
by either grabbing the knife or protecting herself
from the knife.”

*163  The wounds were such that Ms. Stokes did
not die immediately. As witnesses testified, she kept
saying “I'm going to die, I'm going to die,” and
asked that “somebody hold my hand.” She told a
grandchild that “she couldn't breathe.” When the
ambulance arrived she was screaming and saying
“I am going to die.” As one of the ambulance
personnel said, “[a]s I was picking her up to put
her on the stretcher, she reached up. She grabbed
me by the collar and she told me she was going to
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die.” Her exact words were: “Please help me. I am
going to die.” “She was moving all over.... While
we were trying to check her out and lay her on the
stretcher, you know, she was kicking, moving, you
know, trying to fight with us, you know.”

They put her in the ambulance and started fixing
her wounds with bandages. When they drove
away, according to the ambulance attendant who
accompanied her, “she kept on fighting me and
saying ‘I am going to die. I am going to die.’ ” She
repeated this all the way to the hospital, a ride of
four to five minutes. Only upon her arrival at the
hospital did she become unconscious. She died at
the hospital after an unsuccessful attempt to revive
her through direct cardiac massage.

On September 17, 1982, an Essex County grand
jury indicted Thomas Ramseur on three counts:
(1) murdering Asaline Stokes (N.J.S.A. 2C:11–
3); (2) knowingly and unlawfully possessing and
carrying a knife under circumstances not manifestly
appropriate for lawful use (N.J.S.A. 2C:39–5d); and
(3) knowingly and unlawfully possessing a knife
with the purpose to use it unlawfully against the
person of another (N.J.S.A. 2C:39–4d).

Defendant filed a pretrial motion to dismiss the
indictment because of alleged underrepresentation
of certain groups on Essex County jury panels. The
jury challenge motion, which was heard after the
trial, was denied.

The voir dire of jurors was conducted from
April 4, 1983, to April 22, 1983. The trial court
placed limits on the types of questions counsel
could pose, including restricting questions about
race to the single inquiry of whether race would
influence *164  the jurors in reaching a fair and
impartial verdict. Initially, the court permitted
defense counsel to ask broad questions concerning
how prospective jurors felt about the law. After
two days, however, he disallowed these questions
because he concluded that the proper question was
whether the jurors could comport with the law. Six
jurors were dismissed for cause on the ground that
they could not comport with the law. Neither side
used all its peremptory challenges.

At trial, the State presented a number of witnesses
who testified about the events of August 25, 1982,
and the threats that Ramseur had made. There was
also testimony concerning the medical treatment
received by Ms. Stokes.

A number of witnesses testified for the defendant.
It was conceded that he committed the killing.
Friends and relatives of Ramseur testified that
his behavior had substantially changed after June
1982, when he apparently was the victim of a
**208  mugging. They testified that this incident

precipitated a change in his personality.

Dr. Mark Mishkin, a neuroradiologist, testified
that Ramseur had atrophy (a shrinkage or wasting)
of the brain in the frontal and temporal lobes.
He labelled the atrophy progressive based on CAT
scans performed on Ramseur. Dr. Mishkin, on
cross-examination, stated that such a pathology
would not preclude normal conduct.

Dr. Dorothy Lewis, a psychiatrist who had
examined Ramseur, testified that he suffered from
psychomotor seizures, a type of epilepsy. During
a seizure an individual may lose control over his
or her behavior. Violence is possible if the person
is also paranoid and provoking circumstances
exist. Dr. Lewis further testified that Ramseur
was paranoid. Dr. Lewis stated that the stabbing
occurred during such a psychomotor seizure.

The trial court ruled that evidence of Ramseur's
1966 killing of his first wife was admissible
because it formed a significant basis for the
experts' opinions, and because its prejudicial *165
potential was minimal given that the defense
admitted that Ramseur killed Ms. Stokes. Its
purpose was to rebut the defense of diminished
capacity.

Various other experts, for the State on rebuttal
and for the defendant on surrebuttal, testified
concerning Ramseur's mental condition.

The trial court instructed the jury that insanity
or diminished capacity was a complete defense
to the murder charge. Defense counsel wanted
to waive the insanity instruction. Defense counsel
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also objected to the court's instruction that if the
jury found that Ramseur suffered from diminished
capacity it must acquit him, and argued that if
the jury made such a finding, Ramseur could be
found guilty of manslaughter. The court overruled
the objections. The jury found Ramseur guilty of

murder. 7

7 Defendant was also found guilty of the two
weapon offenses.

During the sentencing proceedings, after three and
one-half hours of deliberations the jury sent a note
to the trial court stating “Jury unable to reach
a unanimous decision. Suggestions please.” Over
defense counsel's objections, the court charged the
jurors to continue deliberating, sequestered them
for the night, and required them to recommence
deliberations the next morning. The court also
issued supplemental instructions to the jury that
repeatedly emphasized the importance of the jury's
reaching a unanimous verdict.

Eventually, the jury found that two aggravating
factors were present: that the murder was
outrageously or wantonly vile, horrible or inhuman
in that it involved torture, depravity of mind, or
an aggravated battery to the victim, Sec. c(4)(c),
and that Ramseur had previously been convicted of
murder, Sec. c(4)(a). Two mitigating factors were
also found: that defendant was under the influence
of extreme mental or emotional disturbance
insufficient to constitute a defense to prosecution,
Sec. c(5)(a), and that defendant's capacity to
appreciate the *166  wrongfulness of his conduct
or to conform his conduct to the requirements of
the law was significantly impaired as the result
of mental disease or defect or intoxication, but
not to a degree sufficient to constitute a defense
to prosecution, Sec. c(5)(d). The jury found that
the aggravating factors outweighed the mitigating
factors beyond a reasonable doubt. Ramseur was
sentenced to death.

III.

Constitutionality

The Act is attacked, on both federal and

state constitutional grounds, 8  as violating the
prohibition against cruel and unusual punishment.
U.S. Const. amends. VIII, XIV; N.J. Const.
of 1947 art. I, para. 12. One prong of that
attack contends that every death penalty statute,
regardless of its provisions, is unconstitutional;
capital punishment, defendant contends, conflicts
**209  with contemporary standards of decency,

constitutes disproportionate punishment, serves no
penological purpose, is inevitably discriminatory,
and in all those respects constitutes cruel and
unusual punishment. Implicit in the contention
of lack of penological justification is a claim of
denial of substantive due process, and implicit in
the contention that the death penalty is inevitably
discriminatory is a claim of denial of equal
protection.

8 The constitutional contentions addressed
herein include those asserted both in this case
and in State v. Biegenwald, supra, 106 N.J. 13,
524 A.2d 130.

The second prong of the attack contends that this
statute does not sufficiently guide jury discretion
in imposing the death penalty, that it allows
death to strike arbitrarily, discriminatorily, and
unpredictably, and that it is therefore cruel and
unusual “in the same way that being struck
by lightning is cruel and unusual,” Furman v.
Georgia, 408 U.S. 238, 309, 92 S.Ct. 2726, 2762, 33
L.Ed.2d 346, 390 (1972) (Stewart, J., concurring).
Defendant also attacks a specific aggravating factor
of *167  the Act, Section c(4)(c) (“The murder was
outrageously or wantonly vile, horrible or inhuman
in that it involved torture, depravity of mind, or
an aggravated battery to the victim”), as being
so vague that its application in any case, and in
this case, violates due process, i.e., deprives him
of his life without due process of law. No limiting
construction, it is said, can save this provision.

[1]  Before treating these contentions, we note our
agreement that the testing of a death penalty law
by both federal and state constitutional standards
is appropriate. That capital punishment is a matter
of particular state interest or local concern and
does not require a uniform national policy (see
State v. Hunt, 91 N.J. 338, 366, 450 A.2d 952
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(1982) (Handler, J., concurring)) is evident, not just
to this Court but to the Supreme Court of the
United States. See California v. Ramos, 463 U.S.
992, 1013–14, 103 S.Ct. 3446, 3459–60, 77 L.Ed.2d
1171, 1188–89 (1983) (noting in capital case that
“[i]t is elementary that States are free to provide
greater protections in their criminal justice system
than the Federal Constitution requires”). Indeed,
two states have declared their death penalty laws
violative of their own state constitutions. People
v. Anderson, 6 Cal.3d 628, 493 P.2d 880, 100
Cal.Rptr. 152, cert. den., 406 U.S. 958, 92 S.Ct.
2060, 32 L.Ed.2d 344 (1972); District Attorney v.
Watson, 381 Mass. 648, 411 N.E.2d 1274 (1980).
Application of state constitutional provisions to
these questions is particularly appropriate in view
of the “[c]onsiderations of federalism” that have
constrained the United States Supreme Court in
this area. See Gregg v. Georgia, 428 U.S. 153,
186, 96 S.Ct. 2909, 2931, 49 L.Ed.2d 859, 882
(1976) (plurality opinion) (upholding states' right to
impose death penalty under federal Constitution).

Ultimately, however, we conclude that both
Constitutions produce the same results when
applied to these issues. Cf. Greenberg v.
Kimmelman, 99 N.J. 552, 569, 494 A.2d 294
(1985) (“In some cases our analysis of article
I, paragraph 1 of the New Jersey Constitution
may lead to a different result from that required
*168  by the fourteenth amendment to the United

States Constitution. In this case, however, the two
constitutions point toward the same result.”). Quite
frequently we rely here on the reasoning of the
United States Supreme Court's plurality opinion
in Gregg v. Georgia, supra, 428 U.S. 153, 96 S.Ct.
2909, 49 L.Ed.2d 859, in support of our conclusions.
We do so fully aware that in determining the
validity of a state action challenged under our
own Constitution, we are not obliged to adhere
to the reasoning or the results of the Supreme
Court's federal constitutional decisions. That we
are not required to follow the Supreme Court's
analysis does not, however, mean that we are
precluded from following that analysis where we

find it persuasive, as we often do in this case. 9  See
**210  State v. Hunt, supra, 91 N.J. at 363, 450

A.2d 952 (Handler, J., concurring) (“The opinions
of the Supreme Court, while not controlling on

state courts construing their own constitutions, are
nevertheless important guides on the subjects which
they squarely address.”).

9 We note that this approach is in accord
with the holdings of most state courts that
have considered per se challenges to the
death penalty based on state constitutional
analogues to the eighth amendment. See,
e.g., State ex rel. Westfall v. Mason, 594
S.W.2d 908, 916 (Mo.1980) (en banc); State
ex rel. Serna v. Hodges, 89 N.M. 351, 552
P.2d 787, 792–93 (1976); Commonwealth v.
Zettlemoyer, 500 Pa. 16, 454 A.2d 937, 967
(1982), cert. den., 461 U.S. 970, 103 S.Ct. 2444,
77 L.Ed.2d 1327 (1983); Cozzolino v. State,
584 S.W.2d 765, 767 (Tenn.1979); State v.
Rupe, 101 Wash.2d 664, 683 P.2d 571, 592
(1984) (en banc). The decisions to the contrary
by the California and Massachusetts courts
were each later overturned in public referenda
amending the state constitutions. To the extent
these decisions rested on the judgment that the
death penalty was offensive to contemporary
standards of decency, see People v. Anderson,
supra, 6 Cal.3d at 650–51, 493 P.2d at 895, 100
Cal.Rptr. at 167; District Attorney v. Watson,
supra, 381 Mass. 648, 411 N.E.2d at 1283, they
can hardly be regarded as authoritative. The
net result is that with thirty-seven states having
adopted death penalty acts, in none of them
has the state constitutional per se challenge
ultimately been successful.

A. Constitutionality of Death Penalty Per Se
Defendant claims that no matter how written, a
statute providing for capital punishment inflicts
cruel and unusual *169  punishment, since the
death penalty violates contemporary standards of
decency, is disproportionate, has no penological
justification, and is inevitably discriminatory.

To the extent that defendant relies on the eighth
amendment as made applicable to the states
through the fourteenth amendment, see Robinson v.
California, 370 U.S. 660, 666, 82 S.Ct. 1417, 1420,
8 L.Ed.2d 758, 763 (1962), his contention may be
summarily dismissed. Gregg v. Georgia, supra, 428
U.S. 153, 96 S.Ct. 2909, 49 L.Ed.2d 859. As noted
above, however, this Court recognizes its freedom
—indeed its duty—to undertake a separate analysis
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under the cruel and unusual punishment clause of
the New Jersey Constitution.

[2]  The test to determine whether a punishment
is cruel and unusual under Article I, paragraph
12, of our Constitution is generally the same as
that applied under the federal Constitution. Three
inquiries are required. First, does the punishment
for the crime conform with contemporary
standards of decency? Second, is the punishment
grossly disproportionate to the offense? Third, does
the punishment go beyond what is necessary to
accomplish any legitimate penological objective?
Gregg v. Georgia, supra, 428 U.S. at 173, 96 S.Ct. at
2925, 49 L.Ed.2d at 874–75; State v. Des Marets, 92
N.J. 62, 82, 455 A.2d 1074 (1983); State v. Hampton,
61 N.J. 250, 273–74, 294 A.2d 23 (1972).

In determining whether the death penalty conforms
with contemporary standards of decency, we
first observe that there is nothing in New
Jersey's legislative, judicial, or cultural history
and traditions to suggest there is a significantly
different attitude toward capital punishment in
this state from that prevailing nationwide. Death
has been regarded as an appropriate punishment
for murder throughout this state's history. See
L.1898, c. 235, sec. 108; L.1796, c. DC, sec. 3; N.J.
Revision 1709–1877, Crimes, sec. 68, at 239 (death
penalty was mandatory for all first-degree murders
from 1709 to 1877). It would be very difficult to
sustain the argument that the framers of our 1947
Constitution viewed capital punishment beyond
the pale of *170  a civilized society. Indeed, the
very same constitutional documents that prohibit
the infliction of cruel and unusual punishment
contain provisions implicitly recognizing the
appropriateness of capital punishment. N.J. Const.
of 1947 art. I, para. 11 (referring to power to deny
bail to persons accused of “capital offenses”); N.J.
Const. of 1947 art. VI, sec. 5, para. 1(c) (authorizing
direct appeal to this Court in “capital causes”);
N.J. Const. of 1844 art. I, para. 10 (referring to
power to deny bail to persons accused of “capital
offenses”). In his monograph to the Constitutional
Convention, Dean Heckel specifically wrote that
the cruel and unusual punishment clause of the
proposed Constitution would not per se prohibit
capital punishment. Heckel, “The Bill of Rights,”

in 2 Proceedings of the State of New Jersey
Constitutional Convention of 1947 at 1336, 1354 (S.
Goldmann & H. Crystal ed. 1951).

New Jersey courts have upheld the constitutionality
of the death penalty. In State v. Tomassi, 75
N.J.L. 739, 69 A. 214 (1907), the Court of
Errors and Appeals **211  rejected the claim that
electrocution, preceded by solitary confinement,
constituted cruel and unusual punishment under
our Constitution.  Id. at 746–47, 69 A. 214. More
recently, this Court rejected an attack based on
the eighth amendment, finding that “the judiciary
cannot say that the death penalty is now beyond ‘the
limits of civilized standards.’ ” State v. Forcella, 52
N.J. 263, 293, 245 A.2d 181 (1968) (quoting Trop v.
Dulles, 356 U.S. 86, 98, 78 S.Ct. 590, 596, 2 L.Ed.2d
630, 641 (1958) (plurality opinion)), rev'd on other
grounds sub nom. Funicello v. New Jersey, 403 U.S.
948, 91 S.Ct. 2278, 29 L.Ed.2d 859 (1971).

[3]  [4]  This historical background, while relevant,
is not in and of itself dispositive of our resolution
of the legal issue. Constitutional provisions drafted
in different times and intended to embody general
principles need not be limited to the specifics
then in the minds of the framers. See generally
Brennan, “Constitutional Adjudication and the
Death Penalty: A View From the Court,” 100
Harv.L.Rev. 313, 325–28 (1986); *171  Munzer
& Nickel, “Does the Constitution Mean What It
Always Meant?,” 77 Colum.L.Rev. 1029, 1042–45,
1050 (1977) (discussing new meanings given to
Constitution generally, and to eighth amendment
in particular). Thus even the fact that the very
same Constitution that contains the prohibition
also clearly contemplates death as a permissible
punishment is not dispositive. Obviously what was
thought not cruel then may be viewed differently
now. See Weems v. United States, 217 U.S. 349,
378, 30 S.Ct. 544, 553, 54 L.Ed. 793, 803 (1910)
(cruel and unusual punishment clause “may acquire
meaning as public opinion becomes enlightened
by a humane justice”); Trop v. Dulles, supra,
356 U.S. at 101, 78 S.Ct. at 598, 2 L.Ed.2d at
642 (amendment “must draw its meaning from
the evolving standards of decency that mark the
progress of a maturing society”). Our search must
be for contemporary standards of decency.
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[5]  The view that the death penalty does not accord
with contemporary standards of decency draws
much of its support from those convinced, for many
reasons, of the death penalty's futility, indecency
and inhumanity. They include some of the best-
informed students of the subject, many of whom
believe that society would share their views if it were
better informed. See, e.g., Furman v. Georgia, supra,
408 U.S. at 362, 92 S.Ct. at 2789, 33 L.Ed.2d at 420
(Marshall, J., concurring); cf. Bedau, “Thinking
of the Death Penalty as a Cruel and Unusual
Punishment,” 18 U.C.D.L.Rev. 873, 923 (1985)
(referring to the “handful of literate friends of the
death penalty”). The “contemporary standard of
decency” against which the death penalty must be
tested, however, is that of the community, not that
of its scientists, penologists, or jurists.

[6]  We therefore will not detail the arguments on
both sides of this issue—including the horrors of the
punishment inflicted on the murderer by society, or
those inflicted on the victim by the murderer—for
we do not regard this question as requiring or even
permitting our resolution of the many conflicting
*172  values. Nor does the question relate to the

citizen's possible response in an academic discussion
of the death penalty, of good and evil, of the aims
of punishment, and of the ultimate nature and
fate of humanity. Rather, the question is one of
fact: do the contemporary standards of morality
in our society deem capital punishment to be an
appropriate penalty for murder? We have no doubt
of the answer: although the view is not unanimous,
it is a widely held belief, and a strongly held one in
our society, that the appropriate penalty for murder
may be death.

One of the strongest indicators of this
contemporary standard is the fact that the
Legislature passed the Act in 1982. Obviously,
passage of that law cannot be dispositive. Such
an interpretation would render the constitutional
ban on cruel and unusual punishments a mere
tautology, eliminating its function as a limitation on
legislative power. Nevertheless, since contemporary
community standards are the test, such recent
legislation, enacted by those who represent the
community, must be given great deference. See

Gregg v. **212  Georgia, supra, 428 U.S. at 175, 96
S.Ct. at 2926, 49 L.Ed.2d at 876.

We are confident that the presumptive evidence
provided by the Legislature's enactment of a death
penalty statute is not rebutted by other evidence
of community standards. The absence in New
Jersey of any executions since 1963 is sometimes
relied on as an objective indicator of contemporary
standards, the position being that what society
does is more important than what it says. The
facts when understood, however, support rather
than undermine the conclusion that the death
penalty does not conflict with contemporary moral
standards. As Chief Justice Weintraub said in his
concurring opinion in State v. Funicello, 60 N.J.
60, 286 A.2d 55, cert. den. sub nom. New Jersey v.
Presha, 408 U.S. 942, 92 S.Ct. 2849, 33 L.Ed.2d 766
(1972):

There has been a suspension
of capital punishment in
this country for a number
of years—since 1963 in our
State. The reason is that
the Federal Supreme Court
has not reached for and
resolved known issues as to
the constitutionality of capital
punishment. The failure to
do so has effectively ended
capital *173  punishment
with respect to every
defendant sentenced to death
before the Federal Supreme
Court lays the issues to rest.
[Id. at 82, 286 A.2d 55.]

During that period, moreover, as indicated
from our own review of the history of
individual death sentences, defendants successfully
avoided execution by innumerable proceedings and
applications before our state courts, federal courts,
and back and forth. In other words, the lack of
executions may have had more to do with judicial
standards than with community standards.

If the actions of jurors are to be taken as a
true reflection of society's morality, the most
recent evidence strongly supports the view that
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the death penalty does not violate contemporary
standards of decency. Since the restoration of
capital punishment in 1982, juries in this state
have imposed twenty-six sentences of death. Letter
from Office of the Public Defender, Feb. 17,
1987. And while our inquiry is necessarily limited
to New Jersey, the passage since 1972 of death
penalty statutes in thirty-seven states, see “Capital
Punishment in 1984: Abandoning the Pursuit of
Fairness and Consistency,” 69 Cornell L.Rev. 1129,
1217 (1984), is strong evidence of community
standards here. Despite our diversity, we are a
nation of shared values. When, in the course of
a decade, thirty-seven states call for the death
penalty, the probability that the legislature of each
state accurately reflects its community's standards
approaches certainty.

If there was some decrease in support for the
death penalty during the 1960s, if there were
more people then than there are now who found
the infliction of death indecent and immoral,
the evidence does not suggest that the change
was significant or of long duration. When the
meaning of a constitutional provision depends, as
does the cruel and unusual punishment clause, on
community standards, and when the consequent
validity of the most important laws—laws affecting
life and death—depends, therefore, also on those
standards, the judiciary must measure this critical
factor with a scale that registers only changes of
significance, significant not only in the extent of
change, but *174  also in the duration of change in
light of our history. As far as we can see, nothing
even approaching that kind of change occurred in
the 1960s or has ever occurred in this country or in

this state on this issue. 10

10 Those who contend that the Legislature's
enactment of a capital punishment statute
does not accurately reflect community
standards must also deal with the evidence
provided by public opinion polls. Surveys
conducted in 1981 and 1977 by the Eagleton
Institute of Politics of Rutgers University
indicate that approximately 72% of New
Jersey residents support the imposition of
the death penalty for murder. While we do
not regard public opinion polls as decisive
of issues of constitutional law, we cannot

ignore their relevance to the largely empirical
determination of the content of community
standards.

We hold that New Jersey's death penalty does not
conflict with contemporary standards of decency
in this state. The claim that it is in violation of
our state constitutional prohibition against cruel
and unusual **213  punishment on this basis must
therefore be denied.

It is further claimed that the death penalty is grossly
disproportionate punishment, and that any death
penalty statute therefore violates the cruel and
unusual punishment clause.

[7]  A function of the constitutional ban on
cruel and unusual punishments is to guard against
punishments that are grossly disproportionate in
relation to the crime. State v. Des Marets, supra,
92 N.J. at 82, 455 A.2d 1074. Under the eighth
amendment, the United States Supreme Court has
invalidated the death penalty as an excessive and
disproportionate punishment when imposed for
the rape of an adult, Coker v. Georgia, 433 U.S.
584, 97 S.Ct. 2861, 53 L.Ed.2d 982 (1977), or for
participation in a felony as the driver of a getaway
car where the homicide was committed by others
and the defendant had no intent to kill, Enmund v.
Florida, 458 U.S. 782, 102 S.Ct. 3368, 73 L.Ed.2d
1140 (1982).

When the crime is murder, however, the claim
that punishment by death is by its very nature
“disproportionate” loses *175  meaning. Neither
of the objective grounds relied on as indicators
of the death penalty's excessiveness in the
circumstances presented in Coker and Enmund,
the attitudes of legislatures nationwide and the
practices of juries, supports the claim that the death
penalty is an excessive punishment for murder. All
thirty-seven states that have enacted post-Furman
death penalty statutes include murder as an eligible
offense, and, as previously noted, twenty-six juries
have imposed the death penalty for murder since the
revival of capital punishment in this state in 1982.
Nor can we say that “our own judgment,” Coker v.
Georgia, supra, 433 U.S. at 597, 97 S.Ct. at 2868, 53
L.Ed.2d at 992, leads us to a different conclusion.
“Murder is the most heinous and vile offense
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proscribed by our criminal laws.” State v. Serrone,
95 N.J. 23, 27, 468 A.2d 1050 (1983). Measuring
the punishment, death, against the crime, causing
death, it is most difficult to appreciate the death
penalty's excessiveness.

[8]  We believe that the claim of
“disproportionality,” in the death penalty context,
is a short-hand method of expressing either the
contention that the legitimate penological goals of
society could be, and therefore must be, served
by a lesser punishment, or the contention that the
death penalty violates contemporary standards of
morality. These contentions are better dealt with
on their own merits. We therefore agree with the
plurality in Gregg v. Georgia, supra, 428 U.S. at 187,
96 S.Ct. at 2931, 49 L.Ed.2d at 882, that although
the death penalty is severe and irrevocable, it is
not an excessive or disproportionate penalty for the
crime of murder.

Defendant claims that the Act, indeed every
death penalty act, has no justifiable penological
purpose and therefore violates the cruel and
unusual punishment provision of our Constitution.
Amicus American Civil Liberties Union advances
the related argument that the cruel and unusual
punishment clause, in conjunction with Article

I, paragraph 1, of our Constitution, 11  *176
requires the State to demonstrate a compelling
governmental interest and the unavailability of
less restrictive measures before it may intentionally
deprive someone of the fundamental right to life.

11 Article I, paragraph 1, provides:
All persons are by nature free and
independent, and have certain natural
and unalienable rights, among which
are those of enjoying and defending life
and liberty, of acquiring, possessing, and
protecting property, and of pursuing and
obtaining safety and happiness.

[9]  [10]  We believe that these contentions
misconceive the constitutional guarantees upon

which they rely. 12  Our function **214  *177
is not to determine whether, in our opinion, any
penological ends served by the death penalty are
compelling or legitimate. Nor is it thought to
be appropriate for the judiciary to invalidate a

particular statutory punishment on the ground
that something less might accomplish the same
penological goal. See, e.g., Gregg v. Georgia, supra,
428 U.S. at 175, 96 S.Ct. at 2926, 49 L.Ed.2d at 876.
Our ban on cruel and unusual punishments is not a
vehicle for enforcing judicial notions of penological
“reasonableness.” Cf. Heckel, supra, at 1355
(proposed amendment to substitute “excessive and
unreasonable punishments” for “cruel and unusual
punishments” was defeated). “ ‘Legislatures, not
courts, prescribe the scope of punishments.’ ”
State v. Des Marets, supra, 92 N.J. at 66 n. 2,
455 A.2d 1074 (quoting Missouri v. Hunter, 459
U.S. 359, 368, 103 S.Ct. 673, 679, 74 L.Ed.2d
535, 544 (1983)). Especially when dealing with the
“particularly egregious offense” of murder, “great
deference *178  must be given to the legislative
intent governing sentencing.” State v. Serrone,
supra, 95 N.J. at 27, 468 A.2d 1050.

12 Amicus' argument is based on the theory
that the constitutional status of a right to
life as fundamental requires the State to
demonstrate a greater justification before
imposing death as punishment than it
must show in other decisions concerning
punishment. Amicus argues that none of
the penological justifications advanced to
support the death penalty can satisfy the
State's burden if the Constitution demands
a compelling state interest: deterrence is not
proven to be significantly more advanced by
the imposition of death than by imprisonment,
and revenge alone is not a sufficiently
compelling justification.

With one exception this claim has been
rejected by all other state courts. In 1975
the Massachusetts Supreme Judicial Court
invalidated that state's pre-Gregg death
penalty statute, holding that the state
had not proven that the death penalty
served a compelling state interest in the
least restrictive manner. Commonwealth v.
O'Neal, 369 Mass. 242, 339 N.E.2d 676
(1975). All other courts presented with it
since Gregg, however, have rejected this
claim. See Smith v. State, 465 N.E.2d
1105, 1113 (Ind.1984); Burrows v. State,
640 P.2d 533 (Okla.Crim.App.1982), cert.
den., 460 U.S. 1011, 103 S.Ct. 1250, 75
L.Ed.2d 480 (1983); State v. Pierre, 572
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P.2d 1338, 1346 (Utah 1977), cert. den.,
439 U.S. 882, 99 S.Ct. 219, 58 L.Ed.2d 194
(1978) (all concluding that the argument
that was accepted in O'Neal was rejected by
the United States Supreme Court in Gregg
where that Court concluded that it would
presume the validity of legislative choice to
impose the death penalty); see also State ex
rel. Serna v. Hodges, 89 N.M. 351, 552 P.2d
787, 796 (1976) (pre-Gregg case rejecting
O'Neal ).
The decisions of this Court advanced by
amicus ACLU to support its theory of strict
scrutiny of capital punishment apply Article
I, paragraph 1, to establish a right to privacy
and bodily autonomy that the state may not
invade without demonstrating a compelling
justification. In re Grady, 85 N.J. 235, 426
A.2d 467 (1981); In re Quinlan, 70 N.J. 10,
355 A.2d 647, cert. den. sub nom. Garger
v. New Jersey, 429 U.S. 922, 97 S.Ct. 319,
50 L.Ed.2d 289 (1976); John F. Kennedy
Memorial Hosp. v. Heston, 58 N.J. 576, 279
A.2d 670 (1971). These cases do not support
a claim that the state bears the same burden
when it seeks to impose punishment on the
convicted murderer. See State v. Jerrett,
309 N.C. 239, 307 S.E.2d 339, 354 (1983)
(death penalty does not violate right to
privacy under federal Constitution). There
is nothing within the text of the provision
or in our state constitutional traditions
to suggest that Article I, paragraph 1,
was intended to limit the state's ability
to impose death as a punishment where
that punishment is consistent with the
constitutional protections of the cruel and
unusual and equal protection clauses.
Amicus characterizes the claim that the
convicted murderer has forfeited his right
to life protected under Article I, paragraph
1, as “patently frivolous.” We do not
agree. Just as the prisoner's right to liberty
is subject to the state's criminal process,
so is his undeniable right to life. We of
course have never held that a prisoner
has no constitutional rights. New Jersey
State Parole Bd. v. Byrne, 93 N.J. 192, 460
A.2d 103 (1983); see State v. Holmes, 109
N.J.Super. 180, 184, 262 A.2d 725 (Law
Div.1970) (“a citizen's status as prisoner
does not deprive him of his due process
rights”). Yet we have never relied on Article

I, paragraph 1, as a source of limitation
of the Legislature's power to punish. The
state is never required to demonstrate a
compelling justification in order to impose
an otherwise permissible sentence, yet this
is the result to which amicus' analysis, if
accepted, would inexorably lead. Death is,
of course, profoundly different from any
other punishment in its severity, finality
and deprivation of humanity. However, as
our holding today makes clear, we must
ultimately view the choice of death as a
means of punishment within the domain of
the Legislature.

[11]  The question before us is the far more
narrow one of whether the enactment of the
Act was a legitimate exercise of the Legislature's
power, and we must conclude that this power was
legitimately exercised unless the punishment “is so
clearly arbitrary and without rational relation to the
offense” as to require this Court to find that the
Legislature has exceeded its “very wide discretion”
in this area. See State v. Smith, 58 N.J. 202, 211, 276
A.2d 369 (1971).

The legislative history of the Act provides no
persuasive evidence of the Legislature's purpose.
We will therefore assume that the Legislature
intended one or more of the well-recognized
penological purposes **215  underlying all
criminal sanctions: deterrence (both general and
specific), retribution, and rehabilitation. See, e.g.,
State v. Ivan, 33 N.J. 197, 199, 162 A.2d 851 (1960).
Quite clearly rehabilitation is not intended, so we
will deal only with deterrence and retribution.

There is apparently a school of thought that
contends that retribution (punishment) without
more is not a justifiable penological goal. See,
e.g., People v. Anderson, supra, 6 Cal.3d at 651,
493 P.2d at 896, 100 Cal.Rptr. at 168. While this
Court on occasion seems to have expressed some
sympathy with that view, see State v. Ivan, supra,
33 N.J. at 199, 162 A.2d 851 (“retribution is not
a favored thesis”); State v. Leggeadrini, 75 N.J.
150, 162, 380 A.2d 1112 (1977), more recently that
position, if such it be, has changed. See State v.
Yarbough, 100 N.J. 627, 635, 498 A.2d 1239 (1985)
(noting that contemporary model for sentencing in
New Jersey is “based on notions of proportionality
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and desert”), cert. den., ––– U.S. 1193, 106 S.Ct.
1193, 89 L.Ed.2d 308 (1986); State v. Roth, 95
N.J. 334, 345–51, 471 A.2d 370 (1984) (describing
the demise of the rehabilitation and prediction-
of-future-dangerousness theories of punishment in
the 1970s and the reemergence of “just deserts”
principle as a primary penological aim); In re
Trantino Parole Application, 89 N.J. 347, 373, 446
A.2d 104 (1982) (requiring parole determinations
*179  to include consideration of whether the

“punitive aspects” of sentence have been satisfied).
In defendant's view, to inflict the death penalty
for retributive reasons is “to devalue life” and
“to abandon respect for the individual.” Society,
however, apparently regards the nonimposition of
the death penalty in certain instances as a failure
to uphold the value of human life, namely, the
life extinguished by the murderer. The Constitution
does not require society to share defendant's view.
Justice and the perception that justice is done
are indispensable to the survival of an ordered
society. The Legislature, speaking for its citizens,
has determined that the demands of justice are met
by executing those who murder. Society's views here
must be given primacy.

[12]  We thus agree with the United States
Supreme Court that retribution constitutes a valid
penological objective for the death penalty. Gregg
v. Georgia, supra, 428 U.S. at 183–84, 96 S.Ct. at
2929–30, 49 L.Ed.2d at 880–81. As the Court in
Gregg said:

[C]apital punishment is
an expression of society's
moral outrage at particularly
offensive conduct. This
function may be unappealing
to many, but it is essential in
an ordered society that asks
its citizens to rely on legal
processes rather than self help
to vindicate their wrongs. [Id.
at 183, 96 S.Ct. at 2929, 49
L.Ed.2d at 880.]

These authorities, and many others, 13  demonstrate
sufficient respectable support for the proposition
that retribution is a legitimate penological goal to

allow a Legislature to fix punishment with that goal
in mind.

13 See, e.g., W. Berns, For Capital Punishment:
Crime and Morality of the Death Penalty
(1979); S. Jacoby, Wild Justice: The Evolution
of Revenge (1983) (providing an argument
on behalf of retribution generally although
opposing the death penalty in part on
the curious ground that execution is an
insufficient punishment for mass murderers);
Model Sentencing and Corrections Act, Art. 3,
Prefatory Note (1978).

[13]  The argument about deterrence is different.
All accept its legitimacy as a penological goal; the
division, and it is a sharp one, concerns an empirical
question. Does the death *180  penalty deter
murder? The answers, the reasons, and the statistics

conflict and proliferate, 14  but add up to only one
conclusion: the Legislature could reasonably find
that the death penalty deters **216  murder, just
as it could find that it does not. Given the plethora
of scientific analysis, “common-sense” explanations
of the penalty's deterrent effect based on logic, see,
e.g., id. at 186, 96 S.Ct. at 2931, 49 L.Ed.2d at
881–82 (assuming that death penalty may deter
“carefully contemplated murders”), are neither
persuasive nor important. Given the conflicting
and inconclusive evidence, we cannot say that a
legislative conclusion that the death penalty acts as
a deterrent is so clearly arbitrary and irrational as

to constitute an illegitimate exercise of power. 15

14 See Ehrlich, “The Deterrent Effect of Capital
Punishment: A Question of Life and Death,”
65 Am.Econ.Rev. 397 (1975) (purporting to
establish a deterrent impact) and its progeny
of critics, e.g., Baldus & Cole, “A Comparison
of the Work of Thorsten Sellin and Isaac
Ehrlich on the Deterrent Effect of Capital
Punishment,” 85 Yale L.J. 170 (1975); Bowers
& Pierce, “The Illusion of Deterrence in Isaac
Ehrlich's Research on Capital Punishment,”
85 Yale L.J. 187 (1975); McGahey, “Dr.
Ehrlich's Magic Bullet: Economic Theory,
Econometrics, and the Death Penalty,” 26
Crime & Delinquency 485 (1980).
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15 In this respect we refer only to “general
deterrence,” and ignore the “specific
deterrence” of the individual.

We respect the arguments of those who believe that
a more enlightened view is that the death penalty
serves no legitimate penological purpose. In this
area of crime and punishment, however, it is not
our function to weigh competing arguments and
determine which is more enlightened. State v. Des
Marets, supra, 92 N.J. at 66, 455 A.2d 1074. The
wisdom of the death penalty is not for this Court to
decide.

Ordinarily the kind of claim here asserted would be
summarily dismissed. We would never spend more
than a sentence responding to a defendant's claim
that, for instance, a particular prison term serves
no penological purpose for the crime involved, and
indeed such a contention is so clearly lacking in
legal substance that it is almost never made. The
penalty of *181  death rather than imprisonment
is involved here, however. The difference requires
this more extended treatment. Ultimately, however,
even when it comes to the death penalty, we agree
with Chief Justice Weintraub that “[a]s to the
question whether the death penalty serves a useful
end, and its morality and fairness, these are matters
which rest solely with the legislative branch of
government.” State v. Forcella, supra, 52 N.J. at
293, 245 A.2d 181 (emphasis added).

Finally, defendant contends that the death penalty
inherently discriminates on the basis of race and

hence is unconstitutional. 16

16 Defendant also contends that the death
penalty discriminates against certain other
groups, such as the poor and men, but has
failed to supply any empirical evidence of a
constitutional violation in this regard.

We are well aware of the history of discrimination
against blacks in this country and of the role that
discrimination played in the decision in Furman
to strike down all then-existing death penalty
statutes. See Furman v. Georgia, supra, 408 U.S.
at 249–57, 92 S.Ct. at 2731–35, 33 L.Ed.2d at
355–60 (Douglas, J., concurring); id. at 364–65,
92 S.Ct. at 2790, 33 L.Ed.2d at 421 (Marshall, J.,

concurring). While the requirement that a capital
jury's discretion be rationally guided protects the
rights of all persons accused of a capital crime, it can
appropriately be regarded as a special protection
for black defendants. We are not convinced that
this requirement has failed in other states, and
inevitably will fail in this state, to perform this
function. No court has found constitutionally
significant evidence of racial discrimination in
the application of a post-Furman death penalty

statute, 17  and no such evidence has been presented
to us in this case.

17 We note that the Supreme Court is currently
considering the contention, rejected by the
Eleventh Circuit, that the Georgia death
penalty statute has been applied in a racially
discriminatory fashion insofar as those who
kill blacks are less likely to receive the death
penalty than are those who kill whites. See
McCleskey v. Kemp, –––U.S. ––––, 106 S.Ct.
3331, 92 L.Ed.2d 737 (1986), granting cert. to
753 F.2d 877 (11th Cir.1985).

*182  Suffice it to say that this Court will receive
any evidence on this issue and that we will, in
addition, attempt to monitor the racial aspects of
the application of the Act. We refuse, however,
preemptively to invalidate the Act on the theory
that it will inevitably be applied in a racially
discriminatory fashion.

[14]  We hold that capital punishment is not per se
a violation of our state constitutional ban against
cruel and unusual punishments.

B. Constitutionality of N.J.S.A. 2C:11–3
Defendant contends that even if capital punishment
is not per se unconstitutional, **217  the
particular capital punishment statute adopted by
the Legislature violates the prohibition against
cruel and unusual punishments by failing to narrow
sufficiently the jury's discretion in determining who
will receive the death sentence. We will examine
this contention first under the eighth amendment to
the federal Constitution and then under our own
state Constitution, independent state constitutional
analysis being, as we have noted, appropriate in this
area.
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To assess defendant's federal constitutional
argument, we must review the United States
Supreme Court's difficult struggle to ensure that
any system of capital punishment is “at once
consistent and principled but also humane and
sensible to the uniqueness of the individual.”
Eddings v. Oklahoma, 455 U.S. 104, 110, 102 S.Ct.
869, 874, 71 L.Ed.2d 1, 8 (1982). At one time,
the Supreme Court ridiculed the futility of any
requirement designed to limit jury discretion in
capital cases:

To identify before the
fact those characteristics of
criminal homicides and their
perpetrators which call for
the death penalty, and to
express these characteristics
in language which can
be fairly understood and
applied by the sentencing
authority, appear to be tasks
which are beyond present
human ability. [McGautha
v. California, 402 U.S. 183,
204, 91 S.Ct. 1454, 1465, 28
L.Ed.2d 711, 724 (1971).]

*183  One year later, in Furman v. Georgia, supra,
408 U.S. 238, 92 S.Ct. 2726, 33 L.Ed.2d 346,
the Court invalidated every death penalty statute
in the nation essentially for failing to do that
which McGautha said could not be done. At the
heart of Furman was the concern that, by placing
uncontrolled discretion in the hands of jurors, our
legal system had failed to provide a “meaningful
basis for distinguishing the few cases in which [the
death penalty] is imposed from the many cases
in which it is not,” id. at 313, 92 S.Ct. at 2764,
33 L.Ed.2d at 392 (White, J., concurring), thus
permitting this uniquely severe punishment to be
“wantonly and ... freakishly imposed.” Id. at 310,
92 S.Ct. at 2762, 33 L.Ed.2d at 390 (Stewart, J.,
concurring).

Furman suggested that to pass constitutional
muster, a capital punishment statute must achieve
two objectives: limit imposition of the penalty

to what is assumed to be the small group for
which is it appropriate, see id. at 310, 92 S.Ct. at
2762, 33 L.Ed.2d at 390 (White, J., concurring),
and ensure that the limited class selected for the
penalty is chosen with rationality and consistency,
see id. at 310, 92 S.Ct. at 2762, 33 L.Ed.2d at 390
(Stewart, J., concurring). Both requirements are
aimed primarily at eliminating the arbitrary nature
of capital proceedings in the past and their high risk
of discrimination. Death penalty statutes enacted
after Furman, modeled on the American Law
Institute's Model Penal Code § 210.6 (Proposed
Official Draft 1962), attempted to adhere to these
principles. A key feature was bifurcation. In the
first proceeding of the bifurcated system, those
murderers potentially subject to the death penalty
are identified by the defining provisions of each
statute. This proceeding narrows the class to “death
eligibles.” In the second proceeding, the sentencing
proceeding, the narrow class is further limited
by the jury's application of statutory identifying
factors.

In Gregg v. Georgia, supra, 428 U.S. 153, 96 S.Ct.
2909, 49 L.Ed.2d 859, the Supreme Court declared
the Georgia post-Furman death penalty statute
constitutional. The bifurcated *184  proceeding,
the use in the sentencing proceeding of aggravating
and mitigating factors, the instruction that the
jury must find at least one aggravating factor
beyond a reasonable doubt, and the provisions
for appellate review were deemed to constitute
sufficient guidance of the jury's discretion. Id. at
206–07, 96 S.Ct. at 2940–41, 49 L.Ed.2d at 893. The
Court apparently found no constitutional infirmity
in the absence of any guidance in the Georgia
statute as to how the jury should weigh aggravating
and mitigating factors; as the Court later explained,
Gregg's validation of the Georgia act makes it
apparent that the initial narrowing process itself
will satisfy Furman even though, at the end of the
process, there is significant unguided discretion left
to the **218  jury. See Zant v. Stephens, 462 U.S.
862, 875, 103 S.Ct. 2733, 2741, 77 L.Ed.2d 235, 248–
49 (1983). Based largely on the reasoning in Gregg,
the Court also sustained the revised Florida and
Texas death penalty statutes. See Proffitt v. Florida,
428 U.S. 242, 96 S.Ct. 2960, 49 L.Ed.2d 929 (1976);
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Jurek v. Texas, 428 U.S. 262, 96 S.Ct. 2950, 49
L.Ed.2d 949 (1976).

At the same time, however, the Court made clear
that there are also constitutional constraints on the
degree to which a capital jury's discretion may be
controlled. The Court invalidated the death penalty
statutes of North Carolina and Louisiana because
they provided for a mandatory death sentence in
certain circumstances upon the jury's return of a
guilty verdict. Woodson v. North Carolina, 428 U.S.
280, 96 S.Ct. 2978, 49 L.Ed.2d 944 (1976); Roberts v.
Louisiana, 428 U.S. 325, 96 S.Ct. 3001, 49 L.Ed.2d
974 (1976). By preventing the “particularized
consideration” of a convicted defendant's character
and record, the mandatory death penalty failed to
meet the special constitutional “need for reliability”
in meting out the sentence of death.  Woodson v.
North Carolina, supra, 428 U.S. at 303, 305, 96 S.Ct.
at 2990, 2991, 49 L.Ed.2d at 960–61. In addition,
the purported advantage of the mandatory death
sentence, an assurance of consistency, was thought
to be more apparent than real, because it is
outweighed by the disadvantage that *185  history
has taught us inheres in such schemes: juries will
simply not convict, they will act on factors not
set forth by statute (in effect they will nullify the
law), and the outcome will actually be significantly
more unpredictable and less consistent than that
under a statute providing for some measure of
jury discretion. Id. at 302–03, 96 S.Ct. at 2990, 49
L.Ed.2d at 959–60.

Later cases expanded on the reliability principle.
The Court in Lockett v. Ohio, supra, 438 U.S. 586,
98 S.Ct. 2954, 57 L.Ed.2d 973, ruled that a death
penalty law may not provide for the exclusion of
any mitigating evidence concerning the defendant's
character or record or the circumstances of the
offense. The breadth of this ruling was enlarged in
Green v. Georgia, 442 U.S. 95, 99 S.Ct. 2150, 60
L.Ed.2d 738 (1979), which required the admission
of a statement, offered as mitigating evidence, that
would have been excluded under Georgia's hearsay
rule.

[15]  Two principles emerge from the Court's
decisions in and since Furman requiring a capital
jury's discretion to be channeled: that decisions to

impose the death sentence be consistent (in the sense
of consistency with other decisions to impose or
not to impose death) and that they be reliable (in
the sense that the individual defendant is deserving
of the punishment). Sometimes conflicting, the two
principles of consistency and reliability reflect the
increased demands of accuracy and fairness, rising
to constitutional dimension, in the implementation
of this unique criminal sanction.

[16]  [17]  We believe that the Act fully conforms
with the constitutional requirements set forth by
the United States Supreme Court. Our statute
is substantially patterned on the Georgia statute
upheld in Gregg and later in Zant v. Stephens, supra,
462 U.S. 862, 103 S.Ct. 2733, 77 L.Ed.2d 235. As
the Court in Gregg noted, the fact that a death
penalty statute is constructed along the general lines
of the Georgia act is not in and of itself a guarantee
of constitutional validity; constitutional review of
each statutory system remains a necessity. Gregg
*186  v. Georgia, supra, 428 U.S. at 195 & n. 46,

96 S.Ct. at 2935 & n. 46, 49 L.Ed.2d at 887 &
n. 46. Nevertheless, the Act contains all of the
essential features: a narrowing of the class of death
eligibles, a bifurcated trial, a requirement that the
jury find at least one aggravating factor and then
weigh the aggravating factors against the mitigating
factors, a “catch-all” mitigating factor that will
allow the introduction of any mitigating evidence
relevant to the defendant's character or record or
to the circumstances of the offense, no mandatory
sentence of death for **219  any offense, and a

provision for appellate review by this Court. 18

18 Defendant contends that the Act must fail
for not specifying this Court's standard of
review and therefore not ensuring that our
review will be “meaningful.” We disagree. We
believe that the Legislature, despite its lack
of specificity, fully intended this Court to
exercise its power of review in accordance with
applicable constitutional standards, and we
shall not hesitate to do so.

The statute additionally provides several
procedural protections for the defendant that are
not required under the constitutional analysis of
the Supreme Court. The jury must find that
aggravating factors exist beyond a reasonable
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doubt, and that they outweigh mitigating factors
beyond a reasonable doubt. This Court not only
has mandatory appellate review, but also the
authorization to conduct proportionality review
upon the defendant's request. And Section c(3)
(c), providing that in the event of deadlock at
the penalty proceeding the court must impose a
sentence of imprisonment, assures to some extent
that doubtful cases (as indicated by the deadlock)
will not result in death, lending further support
to the consistency and reliability of the statutory
scheme.

[18]  Defendant claims, however, that our statute
is constitutionally infirm in its initial failure to
exempt any murderers from potential subjection
to the death penalty (with the exception of those
who did not cause death by their own conduct or
pay someone to do so). He notes that under New
Jersey's prior *187  death penalty law, only those
defendants convicted of deliberate premeditated
murder or felony murder were subject to a
death sentence. We will assume that the class of
murderers who have caused death purposely or

knowingly 19  by their own hand, or have paid
someone else to do so, is larger than those formerly
encompassed within first-degree murder in this
state. The comparison, however, is irrelevant: there
is no constitutional requirement that, at the first
stage of narrowing (at the guilt phase), the class
covered must be smaller than the class ultimately
subject to the death penalty under a state's prior
statute. Furthermore, there is absolutely nothing in
any United States Supreme Court case to suggest
that the death eligible class may not be defined

precisely as New Jersey has defined it. 20

19 Under N.J.S.A. 2C:2–2(b), the Code defines
these levels of culpability:

(1) Purposely. A person acts purposely
with respect to the nature of his conduct
or a result thereof if it is his conscious
object to engage in conduct of that
nature or to cause such a result. A
person acts purposely with respect to
attendant circumstances if he is aware of
the existence of such circumstances or he
believes or hopes that they exist. “With

purpose,” “designed,” “with design” or
equivalent terms have the same meaning.
(2) Knowingly. A person acts knowingly
with respect to the nature of his conduct
or the attendant circumstances if he
is aware that his conduct is of that
nature, or that such circumstances exist,
or he is aware of a high probability of
their existence. A person acts knowingly
with respect to a result of his conduct
if he is aware that it is practically
certain that his conduct will cause such a
result. “Knowing,” “with knowledge” or
equivalent terms have the same meaning.

20 Defendant claims that “[b]ecause most
[murder] defendants fall within at least one
aggravating factor, the statute fails in its duty
to limit the number of defendants eligible for
the death penalty.” We find no authority for
the proposition that there is a “duty to limit”
the number of individuals who are eligible for
the death penalty. The only “duty to limit”
established by the United States Supreme
Court concerns the class of offenders that
could be subjected to the death penalty: a state
must “tailor and apply its law in a manner that
avoids the arbitrary and capricious infliction
of the death penalty.” Godfrey v. Georgia,
446 U.S. 420, 428, 100 S.Ct. 1759, 1764, 64
L.Ed.2d 398, 406 (1980).

Moreover, defendant confuses the statutory
aggravating factors enumerated by the
legislature with notions of “death
eligibility.” He stresses that the eight
aggravating factors “fail to define a
narrow class of persons eligible for death.”
This argument is undermined by the
unambiguous language of the statute. Death
eligibility is defined by Section a(1)–(2)
and Section c. See State v. Price, 195
N.J.Super. 285, 294, 478 A.2d 1249 (Law
Div.1984). The aggravating factors outlined
in Section c(4)(a)–(h) are considered only
after the death eligibility determination has
been made. Once an aggravating factor
(or factors) has been proven beyond a
reasonable doubt, the death penalty will
be imposed if, and only if, the aggravating
factor (or factors) outweighs any mitigating
factor or factors beyond a reasonable doubt.

[19]  *188  Nor is the further narrowing subject
to constitutional objection. It is true that any
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aggravating factor may alone lead **220  to death,
and that one aggravating factor—that the murder
was committed in conjunction with a robbery,
rape, burglary, arson, or kidnapping (Sec. c(4)(g))
—includes a very substantial portion of all murders.
But ultimately the question remains, is the jury's
discretion sufficiently guided? Our conclusion is
that it is. There is nothing in any of the cases
that suggests such a classification is invalid. It is
capable of fairly exact definition, thereby assuring
consistency, and will ultimately be tested by the
almost limitless introduction of mitigating factors,
thereby tending to assure reliability.

[20]  [21]  [22]  [23]  There is one class of murder
in which a factor defines both death eligibility as
well as selection for the penalty itself. The defendant
who pays another to commit knowing or purposeful
murder and is therefore death eligible (Sec. c)
will, without proof of any further aggravating
factor (since such payment itself is an aggravating
factor, Sec. c(4)(e)), be subject to the death
penalty if that aggravating factor outweighs any
mitigating factors. But there is nothing whatsoever
unconstitutional about that. The definition of the
circumstance is precise, and the penalty therefor

consistent. 21

21 Defendant also argues that the Act's
aggravating factors are vague and overbroad,
in that they fail to rationally define a class
of murder for which the death penalty
could be sought. We note that only two
aggravating factors, that “[t]he defendant
has previously been convicted of murder,”
Sec. c(4)(a), and that “[t]he murder was
outrageously or wantonly vile, horrible or
inhuman in that it involved torture, depravity
of mind, or an aggravated battery to the
victim,” Sec. c(4)(c), have been found with
respect to the murder Ramseur committed.
Because defendant asserts that “taken as
a whole, the statute fails to establish a
rational process for determining who will
die,” and because defendant's claim is that
the statute is unconstitutional on its face,
see State v. Saunders, 75 N.J. 200, 208–
10, 381 A.2d 333 (1977), we shall review
defendant's contentions concerning all the
aggravating factors. (We treat Section c(4)(c)

separately.) We conclude that the aggravating
factors established by the Legislature strongly
adhere to the principle that an aggravating
circumstance “must reasonably justify the
imposition of a more severe sentence on the
defendant compared to others found guilty of
murder.”  Zant v. Stephens, supra, 462 U.S. at
877, 103 S.Ct. at 2742, 77 L.Ed.2d at 249–50.

The language discovered in all the
aggravating factors is (with the exception of
c(4)(c)) precise and sufficiently narrow, and
reflects a policy determination clearly within
the legislative power. Aggravating factors
containing similar if not identical language
have been applied by other courts: Section
c(4)(a), see Godfrey v. Georgia, supra, 446
U.S. at 423 n. 2, 100 S.Ct. at 1762 n. 2,
64 L.Ed.2d at 403 n. 2; Preston v. State,
444 So.2d 939, 945 (Fla.1984); Section c(4)
(b), State v. Moose, 310 N.C. 482, 313
S.E.2d 507, 516–18 (1984); Section c(4)
(d), State v. Hensley, 142 Ariz. 598, 691
P.2d 689, 691–92 (1984); State v. Oliver,
309 N.C. 326, 307 S.E.2d 304, 321 (1983);
Hopkinson v. State, 664 P.2d 43, 74 (Wyo.),
cert. den., 464 U.S. 908, 104 S.Ct. 262,
78 L.Ed.2d 246 (1983); Section c(4)(e), see
Hopkinson v. State, supra, 664 P.2d at 74;
see also State v. Harding, 137 Ariz. 278,
670 P.2d 383, 401 (1983) (Gordon, V.C.J.,
specially concurring) (an aggravating factor
is satisfied where defendant “procured the
commission of the offense by payment,
or promise of payment, of anything of
pecuniary value”); Section c(4)(f), see State
v. Oliver, supra, 309 N.C. 326, 304 S.E.2d at
320; Routly v. State, 440 So.2d 1257, 1262–
63 (Fla.1983), cert. den., 468 U.S. 1220, 104
S.Ct. 3591, 82 L.Ed.2d 888 (1984); Section
c(4)(h), Moore v. State, 479 N.E.2d 1264,
1275–76 (Ind.), cert. den., ––– U.S. 583,
106 S.Ct. 583, 88 L.Ed.2d 565 (1985); State
v. Compton, 104 N.M. 683, 726 P.2d 837,
847, cert. den., –––U.S. 291, 107 S.Ct. 291,
93 L.Ed.2d 265 (1986); Commonwealth v.
Beasley, 504 Pa. 485, 475 A.2d 730, 738
(1984).
Defendant specifically claims that Section
c(4)(g) is irrational, because under the
death penalty provisions “a felony murder
done by one's own act can be either an
aggravating factor, 2C:11–3c(4)(g), or a
lesser offense, 2C:11–3a(3), punishable by a
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term of from 30 years to life imprisonment.”
We disagree. Both the language of the
statute and its legislative history clearly
indicate that those convicted under the
common law doctrine of “felony-murder”
will not be subjected to capital punishment.
Indeed, the federal Constitution forbids
the imposition of the death penalty when
a person does not do the killing, or
intend that the killing occur.  Enmund
v. Florida, supra, 458 U.S. at 801, 102
S.Ct. at 3378, 73 L.Ed.2d at 1154. That
constitutional proscription is not violated
by making the fact that the murder was
committed during a felony an aggravating
factor, so long as defendant committed
the murder “purposely” or “knowingly,” as
the statute requires. See Sec. a(1)–(2). The
aggravating factor described in Section c(4)
(g) is unquestionably constitutional. See
Calhoun v. State, 297 Md. 563, 468 A.2d
45, 75 (1983) (upholding constitutionality
of similar provision), cert. den. sub nom.
Tichnell v. State, 466 U.S. 993, 104 S.Ct.
2374, 80 L.Ed.2d 846 (1984).

[24]  *190  We hold that the Act is constitutional
under the eighth amendment to the federal
Constitution.

[25]  **221  We conclude, furthermore, that the
Act is valid under the New Jersey Constitution.
We read Article I, paragraph 12 of our
Constitution as also mandating the goals of
consistency and reliability in the administration of
capital punishment. The state Constitution thus
provides an additional and, where appropriate,
more expansive source of protections against the
arbitrary and nonindividualized imposition of the
death penalty. As our dissenting colleague has
demonstrated, see post at 304–314, in recent
years the United States Supreme Court has
departed from the vigorous enforcement of these
constitutional principles, particularly the principle
of consistency. We are not obliged to follow
the reasoning of all these United States Supreme
Court decisions in interpreting our own state
constitutional protections, nor do we intend to.

But the fact that the Supreme Court has faltered
in its pursuit of consistency and reliability does
not, as the dissent suggests, mean that the goals

themselves are “fundamentally contradictory—
perhaps unattainable.” Post at 296. The concept
of “guided discretion” is no stranger to our
jurisprudence. Indeed, our criminal justice system's
sentencing policies generally—apart from the death
penalty—are based on it. See State v. Roth, supra,
95 N.J. at 358, 471 A.2d 370. In the context of
the death penalty, where the demands for fairness
and accuracy are heightened, the principles of
consistency and reliability rise to constitutional
dimension. While there is an undeniable measure
of “doctrinal tension” between these principles (see
post at 298–299), we cannot agree that “doctrinal
tension” is a basis for depriving society of the ability
to ordain what it believes to be the appropriate
sanction for murder. Here as in numerous other
contexts, this Court must strike the best balance we
can *191  between competing values. Hard cases
there will be, but we have always believed that the
judiciary's role in such cases is to find the right
answer, not to shrink from our responsibility to

apply the law. 22

22 In fact, the dissenting opinion itself seems
to recognize the necessity and legitimacy
of guided discretion in capital sentencing
determinations. It also reads our state
Constitution as “serv[ing] at a minimum
to affirm the principles [of consistency and
individualization] originally voiced in Furman
and Gregg ” (post at 314)—a puzzling
interpretation if those principles are, as the
dissent suggests, impossible to reconcile (post
at 304). Moreover, the dissent disclaims
any reliance on the view that the death
penalty is per se unconstitutional (post at
321–322). But there are only three ways to
structure a capital punishment system: the
jury may be given (1) total discretion, (2)
no discretion, or (3) guided discretion. The
United States Supreme Court has declared
that the first two options are unconstitutional,
a determination binding on all state courts.
Yet the dissent simultaneously attempts both
to acknowledge that the death penalty does
not per se violate the state Constitution and
to argue that a system providing for guided
discretion—the only permissible option under
the federal Constitution—does violate the
state Constitution.
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We must therefore arrive at an independent
determination under our Constitution that the
Act contains sufficient safeguards to prevent both
arbitrary and nonindividualized infliction of the
death penalty, whether or not the United States
Supreme Court would require those safeguards
under the federal Constitution. In this connection
we note that, with one exception, none of the
United States Supreme Court cases criticized by
the dissent concerned the facial validity of a death
penalty statute. Rather, those cases involved claims
of error specific to the death sentence imposed on
the defendant involved. Even assuming that we
would not follow these cases as a matter of state
constitutional law, they have no bearing on a facial
attack on the Act itself. The one exception is Zant
v. Stephens, supra, 462 U.S. 862, 103 S.Ct. 2733, 77
L.Ed.2d 235, in which the Court held that Georgia's
death penalty statute was not defective for failing
to guide further the jury's discretion after the point
at which the jury found aggravating factors to
exist. But whether or not this Court would follow
Zant is irrelevant, for the New Jersey death penalty
statute does *192  substantially guide the jury's
discretion at this stage by requiring a finding that
aggravating factors outweigh mitigating factors
beyond a reasonable doubt.

**222  The dissent, however, would require more
than a bifurcated trial, a narrowing of the
death-eligible class, a requirement that the jury
find at least one aggravating factor, a further
requirement that the jury find the aggravating
factors to outweigh the mitigating factors beyond
a reasonable doubt, a “catch-all” mitigating factor,
and a provision for appellate review, all of which
are found in the Act. The dissent would require that
“[w]here a life is at stake, the procedures used to
take that life must maximize both consistency and
individual consideration in sentencing, and thus
minimize arbitrariness and irrationality.” Post at
314.

We are not quite sure what is meant by this
suggested directive to “maximize” procedural
protections in capital sentencing. If the suggestion is
that capital defendants are entitled to perfection, to
totally consistent, accurate and reliable procedures,
obviously not only this Act but any death penalty

act would be unconstitutional. Society has never
been required to conform to such an impossible
standard. While the dissent explicitly declines to
say that the death penalty is unconstitutional per
se under the New Jersey Constitution, it apparently
would accomplish the same result indirectly by
establishing requirements that, though unspecified,
could never be met.

If, on the other hand, the suggestion is the more
narrow one that the Act must contain certain
additional measures that it does not currently
contain in order to assure the consistent and reliable
imposition of the death penalty, we do not believe
that our dissenting colleague has identified any
such measures. The dissent advances five criticisms
of the Act: that the definition of murder is too
broad, that the aggravating factors are too vague,
that jury determinations of “death-eligibility” and
“death-selection” are made simultaneously, that no
procedure for review of prosecutorial discretion is
included, and that *193  proportionality review
is required only where the defendant requests
it. Post at 321. These last two criticisms are
simply premature. We share many of the dissent's
concerns with respect to the need for controlling
prosecutorial discretion and the importance of
proportionality review even in the absence of a
request by the defendant. Suffice it to say that in
this case we have not been presented with a claim or
showing of prosecutorial abuse in this early stage of
the administration of the Act or with a defendant
unwilling to request proportionality review, that we
will consider these issues if and when they arise, and
that we decline to invalidate the Act on its face on
these grounds.

The dissent finds great significance and
constitutional unfairness in the fact that the Act,
like the death penalty statutes of several other

states, 23  narrows the death-eligible class at the
sentencing phase rather than at the guilt phase. We
note first that the dissent is not entirely accurate in
stating that the Act “[i]n effect ... encompasses all
murders.” Post at 323. There is a very large class
of murderers, namely, those who are accomplices to
persons who cause death during the commission of
a felony, who are not subject to the death penalty.
Section c of the Act permits the death penalty to
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be imposed only on those who commit murder “by
[their] own conduct” or who pay another to do so.
Thus the Act does provide for a certain degree of
narrowing at the guilt phase.

23 See Ga.Code Ann. § 16–5–1 (1982);
Ill.Ann.Stat. ch. 38, § 9–1 (Smith-Hurd
Supp.1984); Mont.Code Ann. § 45–5–102
(1985); S.C.Code Ann. § 16–3–10, –20 (1962 &
Law. Co-op. Supp.1986).

This is just one of many facts that significantly
undercuts the dissent's argument that the Act
expands the class of murderers subject to the
death penalty as compared to this state's prior
capital punishment law. That law subjected only
first-degree murderers to the death penalty, but it
defined felony-murder as first-degree murder; and
under it felony-murderers who did not participate,
indeed, who had no intent to participate nor any
*194  reason to participate, in the homicidal act

nevertheless could be and were sentenced to death.
See, e.g., State v. Bunk, 4 N.J. 461, 73 A.2d 249, cert.
den., 340 U.S. 839, 71 S.Ct. 25, 95 L.Ed. 615 (1950);
**223  State v. Mule, 114 N.J.L. 384, 177 A. 125 (E.

& A.1935). The current Act excludes such felony-
murders.

The dissent also mistakenly assumes a clearcut
distinction between the categories of first-degree
murder and second-degree murder under our prior
law. Such a clearcut distinction did not in fact exist.
The dissent has called the element of “deliberation”
the “crucial difference” between the two degrees
of murder. Yet our cases consistently held that for
deliberation to be found, no particular period of
time need have elapsed between the formation of
the defendant's homicidal plan and the execution
of that plan. See, e.g., State v. Coleman, 46 N.J.
16, 45, 214 A.2d 393 (1965), cert. den., 383 U.S.
950, 86 S.Ct. 1210, 16 L.Ed.2d 212 (1966); State v.
Walker, 37 N.J. 208, 218, 181 A.2d 1, cert. den.,
371 U.S. 850, 83 S.Ct. 89, 9 L.Ed.2d 86 (1962).
Under this standard, it was undoubtedly the rare
murder whose facts could not support a finding of
either first-degree or second-degree murder, and in
fact our cases indicate that in many if not most
murder prosecutions the jury was instructed on
both theories. See, e.g., State v. Reyes, 50 N.J. 454,
458, 464, 236 A.2d 385 (1967); State v. Bindhammer,

44 N.J. 372, 389, 209 A.2d 124 (1965) (“Though
the testimony relied on by the defendant might
have justified a lesser degree, the testimony relied
on by the State clearly justified the finding of first
degree, for under settled law it is not necessary that
any particular period of time elapse between the
formation of the purpose to kill and its execution.”);
State v. Wynn, 21 N.J. 264, 270, 121 A.2d 534
(1956).

Moreover, while intent to do only serious bodily
harm could not formerly support a first-degree
murder charge, it may similarly be insufficient
to support a capital sentence today because of
the constitutionally required culpability standards
regarding a capital defendant's intent to kill. See
Enmund v. Florida, supra, 458 U.S. 782, 102 S.Ct.
3368, 73 L.Ed.2d 1140.

*195  Of course, in one respect the class
of murderers subject to the death penalty is
significantly greater today than under prior law.
The Act prevents potential capital defendants
from avoiding a capital sentencing proceeding by
pleading guilty to the murder charge. Sec. c(1);
see State v. Wright, 196 N.J.Super. 516, 483 A.2d
436 (Law Div.1984). Such non vult pleas with that
effect were permissible under the prior statute. In
1972, however, this Court invalidated the death
penalty law precisely because it allowed (and
thereby tended to compel) defendants to forgo a
trial on guilt and plead non vult in order to avoid
death. State v. Funicello, supra, 60 N.J. 60, 286
A.2d 55. The dissent's reliance on the pre-Funicello
function of the non vult plea in “narrowing” the
class of death-eligibles under prior law is ironic
given the dissent's overall purpose of demonstrating
that the current Act will be arbitrarily applied.
For while the pre-Funicello availability of the non
vult plea undoubtedly decreased the number of
murderers subject to the death penalty, it did so in a
wholly illegitimate fashion, and perhaps as much as
anything else contributed to the arbitrary infliction
of the death penalty condemned in Furman v.
Georgia.

In short, the dissent's preference for the definition
of capital murder contained in our prior statute
is inexplicable. Although empirical evidence is
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lacking, we may confidently assume that the class
of murderers subject to the death penalty today is
not substantially greater than it was under prior
law (excluding, as we think we must, the role of
the non vult plea). More importantly, we think
it undeniable that the current law's definition of
murder, in conjunction with its provisions relating
to pleas, helps make this statute far more fair
than the prior law, and far less likely to result in
the arbitrary application of the death penalty. A
further narrowing of the death-eligible class before
sentencing as proposed by the dissent would not, in
our opinion, make the Act in any significant degree
more fundamentally fair. All it would do is deprive
society of its right and power to punish and deter
murder.

*196  The dissent is on no firmer ground in
suggesting that the “use of aggravating factors in
a single proceeding both to define the murder as
a capital offense and to determine the imposition
of the death sentence **224  is [not] a fair way
to administer the ultimate sanction of death.” Post
at 325. As the dissent points out, the fact that
the New Jersey statute requires juries to weigh
aggravating factors against mitigating factors is an
important distinction between it and the Georgia
statute. The Georgia statute does not contain such
a requirement; it gives juries complete discretion
over the life-or-death decision once the jury has
determined that at least one aggravating factor
exists. In Zant v. Stephens, supra, 462 U.S. 862,
103 S.Ct. 2733, 77 L.Ed.2d 235, the Supreme
Court held that the failure of the Georgia statute
to allow aggravating factors to play any role in
guiding the jury's discretion, apart from its function
of narrowing the class of death-eligibles, did not
violate the Constitution.

Our dissenting colleague would hold the New
Jersey Act un–constitutional because it provides
the additional restraint on jury discretion that
the petitioner in Zant argued was constitutionally
necessary. That is to say, the dissent argues that one
of the Act's most important provisions for assuring
that the death penalty is consistently applied is in
fact un fair. The reason given is that “from the
defendant's perspective, the sentence is imposed as
and when the offense is defined.” Post at 326. The

dissent sets forth this proposition as if the element
of unfairness is self-evident. It is not, at least to
us. In our view, the statutorily mandated weighing
process does not promote the arbitrary application
of the death penalty; on the contrary, it protects
against it.

The dissent's final contention—that the aggravating
factors are vague and overbroad—really reduces to
a claim that one of the aggravating factors, Section
c(4)(c), is vague and overbroad. The dissent's
position is that in construing this factor we in New
Jersey will make the same mistakes other courts
have made, no matter how aware of those errors or
how determined *197  not to make them. We deal
with this contention in the following section. We
note here only that, assuming that this aggravating
factor can be freed of its vagueness and can
be consistently applied, we find no constitutional
infirmity in the mere fact that its inclusion in the
Act will increase the class of murderers subject to
the death penalty. That is society's choice to make,
not the judiciary's.

[26]  We conclude under the state and federal
Constitutions that New Jersey's death penalty act
sufficiently guides juries' discretion so as to achieve
a capital punishment system that narrows the class,
and that it defines and selects those who will be
subject to the sentencing proceeding and ultimately
to the death penalty with consistency and reliability.
The attack on its constitutionality in this respect
must fail.

C. Constitutionality of N.J.S.A. 2C:11–3c(4)(c)
Section c(4)(c) lists as one of the aggravating factors
that “[t]he murder was outrageously or wantonly
vile, horrible or inhuman in that it involved
torture, depravity of mind, or an aggravated
battery to the victim.” Defendant challenges this
factor as being facially unconstitutional, and
argues that no limiting construction can render
it constitutional. This claim is based both on
the eighth and fourteenth amendments of the
United States Constitution. The eighth amendment
challenge is that this aggravating factor is imprecise
because it permits juries to find the existence
of the aggravating factor in an arbitrary and
capricious manner, and therefore fails to assure the
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“channeling” of the jury's discretion required by
Furman v. Georgia, supra, 408 U.S. 238, 92 S.Ct.
2726, 33 L.Ed.2d 346; the fourteenth amendment
challenge is that Section c(4)(c) is so imprecise
as to amount to an impermissibly vague criminal
law, *198  which will allow for standardless and
arbitrary application of the law by prosecutors and

juries. 24

24 While defendant asserts similar violations
of the New Jersey Constitution (Article
I, paragraphs 1 and 13), we believe that
the analysis under, and the effect of, both
the federal and state Constitutions in this
connection are identical.

Section c(4)(c) of the Act is its most troublesome
portion and one of its most important. **225
The provision is troublesome because of its obvious
vagueness. Merely quoting it is the best proof of
that fact. The provision is important because this
vagueness probably accurately expresses society's
wish to limit the death penalty to only certain
murderers and yet reflects society's inability to

define precisely that limit. 25  The trouble, *199
therefore, originates not with the Legislature's
language, but with the requirement that we
provide each sentencing jury in advance with
specific guidance as to the nature of the crimes
that will satisfy the statute without allowing the
provision to encompass every act of murder. That
our construction of this provision may result in
some murders falling outside the death penalty
when society may have intended otherwise is
a consequence of the constitutional command
that criminal laws conform to a certain standard
of precision, a command based on fundamental
notions of fairness.

25 Of the thirty-seven states that provide for
the death penalty for murder, twenty-four
of them have provisions similar to Section
c(4)(c). The provisions attempt to make it
more likely that the defendant receive the
death penalty when the murder is set “off
from the usual, the ordinary, the normal
sort of homicide in the typical murder
case.” Hopkinson v. State, supra, 664 P.2d
at 73. These provisions use different terms
to describe this class of murderers deserving

of death with many of them stating that
the murder was “especially heinous, atrocious
or cruel,” was “outrageously vile, wanton
or inhuman,” or involved “depravity of
mind.” See Rosen, “The ‘Especially Heinous'
Aggravating Circumstance in Capital Cases—
The Standardless Standard,” 64 N.C.L.Rev.
941, 943 n. 7 (1986).

In most of the states, the provision is
copied or adapted from Model Penal Code
§ 210.6(c)(3)(h) (Proposed Official Draft
1962). The language there is that the murder
was “especially heinous, atrocious or
cruel, manifesting exceptional depravity.”
After the Supreme Court, in Proffitt v.
Florida, supra, 428 U.S. 242, 96 S.Ct.
2960, 49 L.Ed.2d 913, seemingly approved
the Florida Supreme Court's limiting
construction of the Code's provision to
“the conscienceless or pitiless crime which
is unnecessarily torturous to the victim,”
State v. Dixon, 283 So.2d 1, 9 (Fla.1973),
cert. den. sub nom. Hunter v. Florida, 416
U.S. 943, 94 S.Ct. 1950, 40 L.Ed.2d 295
(1974), other states adopted a modified
version of the Code explicitly including
Florida's definition in their statutes. See,
e.g., Cal.Penal Code Sec. 190.2(a)(14) (West
Supp.1986). Despite the differences in
language, cases under New Jersey's form
of this aggravating factor and under the
Model Penal Code's form share common
problems of definition and application as
well as common goals. As is apparent
from the discussion that follows, attempts
by the judiciary to clarify and make
these provisions constitutionally definite
significantly displace the actual language
of the statutes. The similarity of those
clarifications makes cases decided under
one form of the statute persuasive in cases
decided under another form.

Quite clearly the introductory language of the
provision (“[t]he murder was outrageously or
wantonly vile, horrible or inhuman”) is indefinite
beyond anyone's ability to remedy, and presumably
was so recognized by the Legislature, which
attached to that part of the section the explicitly
limiting portion “in that it involved torture,
depravity of mind, or an aggravated battery to the
victim ...” (Emphasis added). Interpretations by
various courts throughout the nation give effect to
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this limitation, ultimately by construing the entire
provision in a manner that results in the second
portion being the essential finding. See Hance v.
State, 245 Ga. 856, 268 S.E.2d 339, cert. den.,
449 U.S. 1067, 101 S.Ct. 796, 66 L.Ed.2d 611
(1980); Turner v. Commonwealth, 221 Va. 513, 273
S.E.2d 36, 44–45 (1980), cert. den., 451 U.S. 1011,
101 S.Ct. 2347, 68 L.Ed.2d 863 (1981). In effect,
although these courts do require two independent
findings (that the offense (1) is “outrageously
or wantonly vile, horrible or inhuman,” and (2)
involves torture, depravity or aggravated battery),
in applying the construction, the first part of
the provision is rendered nugatory. The resultant
construction is that the aggravating factor exists
when the murder “involved torture, depravity of
mind, or an aggravated battery to the victim.” Some
courts, such as the trial court in State v. Biegenwald,
supra, 106 N.J. at 49–50, 524 A.2d 130, however,
have read *200  the introductory language as
modifying the second part of the provision and
have required that the torture, battery or depravity
must warrant a characterization of being “wantonly
vile, horrible or inhuman.” We believe that the
language of the provision itself, its clear intent, and
constitutional **226  considerations all support a
construction that does not treat the first part of
the provision (“was outrageously or wantonly vile,
horrible or inhuman”) as either an independent
requirement or a qualitative modification of what
follows.

While not quite so obvious, it is fairly clear
that the second portion of Section c(4)(c) will
also not pass constitutional muster unless a
narrowing construction is supplied. The United
States Supreme Court's approval of the Georgia
court's narrowing construction of both sections of
the provision in Gregg v. Georgia, supra, 428 U.S.
at 201–02, 96 S.Ct. at 2938, 49 L.Ed.2d at 890–91,
and Godfrey v. Georgia, 446 U.S. 420, 430–32, 100
S.Ct. 1759, 1765–66, 64 L.Ed.2d 398, 408–09 (1980),
indicates that a limiting construction of both parts

of the provision may be required. 26

26 Despite the United States Supreme Court's
declaration that at least under the federal
Constitution, this aggravating factor could be
applied in a valid manner, two state supreme

courts have ruled it facially unconstitutional
pursuant to both the federal and their own
state constitutions. People v. Superior Court,
31 Cal.3d 797, 647 P.2d 76, 183 Cal.Rptr. 800
(1982); In re Petition of State, 433 A.2d 325
(Del.1981).

[27]  This Court's power and obligation to narrow
imprecise statutory language in order to render it
constitutional is beyond question. See, e.g., Town
Tobacconist v. Kimmelman, 94 N.J. 85, 462 A.2d
573 (1983); New Jersey State Chamber of Commerce
v. New Jersey Election Law Enforcement Comm'n,
82 N.J. 57, 411 A.2d 168 (1980); Borough of
Collingswood v. Ringgold, 66 N.J. 350, 331 A.2d
262 (1975), app. dism., 426 U.S. 901, 96 S.Ct.
2220, 48 L.Ed.2d 826 (1976); State v. Profaci,
56 N.J. 346, 266 A.2d 579 (1970). As indicated
above, the narrowing is essential to satisfy the
requirement of Gregg that the discretion of the
jury be adequately controlled and the requirement
*201  of the fourteenth amendment that criminal

laws not be vague. 27

27 We note in this connection the difference
between “vagueness” that renders a statute
invalid as a citizen's guide to lawful action, see
State v. Lee, 96 N.J. 156, 475 A.2d 31 (1984);
State v. Lashinsky, 81 N.J. 1, 404 A.2d 1121
(1979), and “vagueness” that allows arbitrary
and discriminatory enforcement of the laws
by police, judges and juries, see Kolender v.
Lawson, 461 U.S. 352, 357–58, 103 S.Ct. 1855,
1858, 75 L.Ed.2d 903, 909 (1983); see also
Town Tobacconist v. Kimmelman, supra, 94
N.J. at 118, 462 A.2d 573; State v. Sharkey,
204 N.J.Super. 192, 199, 497 A.2d 1291
(App.Div.1985). We are concerned here with
the latter, specifically, with vagueness that
makes the jury's functioning unpredictable. In
this context, a vague sentencing guideline, by
rendering the determination more inscrutable
to judicial review, increases the chance
for concealed prejudice in sentencing. No
contention has been made in this case,
or indeed in others, that the constitutional
mandate of definiteness has as its purpose
advising murderers of the difference between
conduct that will bring on the death penalty
and conduct that will result in a thirty-year
prison term. We note also the conclusion
of some cases that vagueness in matters
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pertaining to the sentencing proceeding may
not result in fourteenth amendment violations
as readily as vagueness in the definition of the
elements of a crime. State v. Payton, 361 So.2d
866, 871 (La.1978). It is clear to us, however,
that functionally, the aggravating factors in
the Act are indistinguishable, for this purpose,
from the elements of a crime. For example,
no more or less than premeditation under our
prior law, proof of an aggravating factor could
mark the difference between imprisonment
and death. There is no reason for requiring
definiteness in the former but not in the
latter. See Bullington v. Missouri, 451 U.S. 430,
438, 101 S.Ct. 1852, 1857, 68 L.Ed.2d 270,
278 (1981) (holding double jeopardy clause
applicable to capital sentencing proceeding
because of procedural similarities to trial
of guilt). But see Spaziano v. Florida, 468
U.S. 447, 464, 104 S.Ct. 3154, 3164, 82
L.Ed.2d 340, 354 (1984) (sixth amendment
right to jury trial does not extend to capital
sentencing). Several state supreme courts have
expressly equated aggravating factors with
elements of an offense. See Arnold v. State,
236 Ga. 534, 224 S.E.2d 386, 391 (1976)
(holding unconstitutionally vague aggravating
condition that “murder [is] committed by
a person who has a substantial history of
serious assaultive criminal convictions”); State
v. Silhan, 302 N.C. 223, 275 S.E.2d 450,
482 (1981) (“in terms of a jury's function,
[aggravating factors] are like the elements of a
given criminal offense”).

What, then, did the Legislature intend? The
question is not meant to suggest that a particular
constitutionally permissible construction was part
of that intent. We search only for those
general indications that will enable us to adopt
a construction *202  of this provision with
reasonable confidence **227  that it fairly reflects

the legislative purpose. 28

28 Whether our narrowing construction should
attempt to be final is a difficult issue. If
finality is intended, there is the obvious risk
that the definition will exclude cases that we
may later conclude, after further reflection,
were clearly intended to be included. A
narrowing, however, that is explicitly subject
to modification as “unforeseen” cases arise

has a tendency not too dissimilar from the
arbitrary infliction of the death penalty by the
jury. One would not know, until a case reached
this Court, whether its circumstances properly
triggered this factor, and our determination
might be accurately viewed as an exercise
of relatively uncontrolled discretion to decide
who shall live and who shall die. We believe
that the need for predictability and consistency
and the demands of fairness require that we
define the factor now, once and for all. If,
as a result, we miss a case, or more, because
we could not foresee it, the Legislature can
correct that error for future cases. That a
defendant will be in prison at least thirty
years, and perhaps more, when he should
have been executed is preferable to executing
a defendant under circumstances that suggest
that the sentence was determined with less
than clear guidance as to its appropriateness.

In State v. Bass, 189 N.J.Super. 445, 451–52, 460
A.2d 214 (Law Div.1983), the trial court concluded
that our death penalty provision, which is identical
to that of Georgia's statute, must be interpreted in
accordance with the construction adopted by the
Georgia Supreme Court. Its reasoning in support
of this proposition is compelling: unquestionably,
as demonstrated by the comments of the bill's chief

sponsor 29  and the Director of the Division of

Criminal Justice, 30  the drafters of the Act sought
to design a statute that would pass constitutional
muster and were keenly aware of the United
States Supreme *203  Court's decisions approving
Georgia's construction of its provision. See Gregg
v. Georgia, supra, 428 U.S. 153, 96 S.Ct. 2909, 49
L.Ed.2d 859; Godfrey v. Georgia, supra, 446 U.S.
420, 100 S.Ct. 1759, 64 L.Ed.2d 398.

29 Senator Russo, sponsor of the 1982 legislation,
said in the Judiciary Committee Hearings on
S. 112 that the bill was “drafted in accordance
with the United States Supreme Court
guidelines that render capital punishment
constitutional in the Supreme Court case
that so declared.” Capital Punishment Act:
Hearings on S. 112 Before the N.J. Senate
Judiciary Comm., 200th Leg., 2nd Sess.
(1982). Although not identified by name, the
Supreme Court case referred to is Gregg v.
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Georgia, supra, 428 U.S. 153, 96 S.Ct. 2909, 49
L.Ed.2d 859.

30 At public hearings before the Senate Judiciary
Committee, Director Edwin Stier stated,
referring to Section c(4)(c): “We tried to make
that conform to the most recent case law on the
subject.” Capital Punishment Act: Hearings
on S.112 Before the N.J. Senate Judiciary
Comm., 200th Leg., 2nd Sess. (1982).

We do not, however, agree that in copying
Georgia's statute, including the particular provision
at issue, the Legislature intended to adopt Georgia's
construction of this provision. We say this for
several reasons. First, and foremost, we believe the
New Jersey Legislature wanted assurance that the
Act was constitutional. Since Georgia's statute was
constitutionally approved, the Legislature copied
it for that reason and that reason alone. It is true
that the holding by the United States Supreme
Court depended on a narrowing of the aggravating
factor at issue here, but it was quite clear that
any narrowing that provided the requisite degree
of definiteness would pass constitutional scrutiny.
The particular narrowing effected at that point

by the Georgia Supreme Court 31  (and **228
“approved” by *204  the United States Supreme
Court in Godfrey ) was not essential. Our position
is debatable, for there is sound authority that the
“copying” state adopts not only the statute but
the construction of the originating state. See Todd
Shipyards Corp. v. Weehawken, 45 N.J. 336, 343,
212 A.2d 364 (1965); 2A C. Sands, Sutherland
Statutory Construction § 52.02 (4th ed. 1973). That
authority, however, is much more persuasive when
dealing with statutes covering complex matters,
whose adoption is preceded by careful study, often
by commissions appointed for that purpose, and
especially statutes that have had a fairly long
history of interpretation in the originating state.
For example, New Jersey statutes relating to tort
claims, N.J.S.A. 59:1–1 et seq., and comparative
negligence, N.J.S.A. 2A:15-5.1, were copied from
California and Wisconsin statutes respectively. In
both of these instances, our courts have fairly
consistently adopted the construction of the statute
by those states. See, e.g., S.E.W. Friel Co. v. New
Jersey Turnpike Auth., 73 N.J. 107, 122, 373 A.2d
364 (1977) (Tort Claims Act); Suter v. San Angelo
Foundry & Mach. Co., 81 N.J. 150, 161, 406 A.2d

140 (1979) (Comparative Negligence Act). The
statute at issue here, however, is relatively new, had
been subjected to relatively little construction at
the time of its adoption in New Jersey, and was
certainly, at least insofar as the construction of the
statute was concerned, not at all the subject of any
long-term study by any commission in these states
or by anyone else.

31 The particular narrowing construction
“approved” by the United States Supreme
Court in Gregg and Godfrey, supra, 446 U.S.
at 430–31, 100 S.Ct. at 1765–66, 64 L.Ed.2d
at 407–08, was in fact abandoned by the
Georgia Supreme Court prior to the adoption
of Section c(4)(c) here. The former approved
construction had been set forth in Harris v.
State, 237 Ga. 718, 230 S.E.2d 1 (1976), cert.
den., 431 U.S. 933, 97 S.Ct. 2642, 53 L.Ed.2d
251 (1977), and Blake v. State, 239 Ga. 292,
236 S.E.2d 637, cert. den., 434 U.S. 960,
98 S.Ct. 492, 54 L.Ed.2d 320 (1977). Read
together these decisions resulted in a narrow
definition of the provision which required that
torture be read in pari materia with aggravated
battery to require evidence of serious physical
injury to the victim before death, and defined
depravity of mind as that mental state leading
to torture or aggravated battery. The first part
of the provision (“outrageously or wantonly
vile, horrible or inhuman”) was construed
as simply a requirement that the state must
demonstrate that the murder involved either
torture, aggravated battery or depravity of
mind. This construction was expanded by
the Georgia court's 1980 decision in Hance
v. State, supra, 245 Ga. 856, 268 S.E.2d
339. Hance held that the provision would
be supported when the evidence showed that
the act had been “outrageously or wantonly
vile, horrible or inhuman” and that, in
addition, it involved either aggravated battery,
torture or depravity of mind. A finding of
either torture or depravity of mind could
be supported without evidence that serious
physical injury occurred before death because
torture was construed to include abuse less
severe than aggravated battery, as well as
sexual and psychological abuse and depravity
to be manifested by brutality after death.
268 S.E.2d at 345–46. Although Georgia in
Hance moved away from the serious physical
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injury standard, there is no indication that
this Legislature intended to adopt the specific
formula favored by the Georgia court at the
time the provision was passed here any more
than the Legislature intended to adopt the
specific Harris/Blake construction expressly
approved by the United States Supreme
Court.

[28]  Furthermore, we cannot believe that the
Legislature of New Jersey intended a construction
of this provision that would limit it to only
murders preceded by the infliction of physical
pain. The language of the provision undeniably
calls for a *205  broader interpretation, and that
interpretation can easily be accommodated to
constitutional requirements. It is not tenable, for
instance, to attribute to the Legislature a willingness
to shield from the death penalty murderers who
inflict psychological torture on their victims before
death while condemning those whose brutality is
limited to the infliction of physical pain. Where
the policies of the copying state are not reflected
in the construction of the statute in the original
jurisdiction, the adopting state is not bound by
such constructions. See Engberg v. State, 686 P.2d
541, 552 (Wyo.) (although copying Florida's death
penalty statute, Wyoming need not follow Florida's
application of the statute where state policies
diverge), cert. den., 469 U.S. 1077, 105 S.Ct. 577, 83
L.Ed.2d 516 (1984).

[29]  We therefore conclude that while the
Legislature intended to obtain the benefits of
the constitutional validation of the substantially
identical Georgia provision, it did not intend to
assume the burdens of what, to us, appears to be an
unduly restrictive construction.

It is instructive to refer to the various constructions
of this provision in other states. The results of these
endeavors, however, often provide examples better
not followed. We list some of the constructions
that other courts have developed in their attempt
to apply similar statutory factors constitutionally.
In defining an “aggravated battery” for this
purpose, courts have defined it as a battery
which occurs in addition to or independently of
the force that caused death, see, e.g., Smith v.
Commonwealth, 219 Va. 455, 248 S.E.2d 135,
149 (1978) (aggravated battery is one “which

qualitatively and quantitatively is more culpable
than the minimum necessary to accomplish an act
of murder”), cert. den., 441 U.S. 967, 99 S.Ct. 2419,
60 L.Ed.2d 1074 (1979) [no reason is given why,
despite the fact that severe and long-lasting pain
is intentionally inflicted **229  by the murderer, it
is considered less horrible if the blows that were
intended to cause that pain also were intended to,

and did, *206  result in death]; 32  in other states an
“aggravated battery” occurs where the act caused
“unnecessary pain,” presumably meaning pain in
excess of what was “necessary” to accomplish the
murder, see State v. Sonnier, 402 So.2d 650, 658–
60 (La.1981), cert. den., 463 U.S. 1229, 103 S.Ct.
3571, 77 L.Ed.2d 1412 (1983) [but death should not
be imposed as a result of what may be an extremely
close determination of how much pain is considered
“necessary”]. Some states seem to require that
death be preceded by serious abuse, see State v.
Sonnier, supra, 402 So.2d at 658–60; but see State
v. Moore, 414 So.2d 340, 348 (La.1982) (awareness
of imminent death sufficient to satisfy provision),
cert. den., 463 U.S. 1214, 103 S.Ct. 3553, 77 L.Ed.2d
1399 (1983); see also State v. Wood, 648 P.2d 71, 86
(Utah) (murder must involve aggravated battery or
torture), cert. den., 459 U.S. 988, 103 S.Ct. 341, 74
L.Ed.2d 383 (1982) [the limitation to physical pain
is insufficient because it excludes the infliction of
psychological pain]; or where death was preceded
by “foreseeable” suffering, State v. Adamson, 136
Ariz. 250, 665 P.2d 972, 988, cert. den., 464
U.S. 865, 104 S.Ct. 865, 78 L.Ed.2d 178 (1983)
[this formulation, if literally accepted, would inflict
the death penalty based on negligence, ordinarily
thought to be the lowest degree of culpability, one
that rarely sustains a finding of even any crime].
Finally, many states limit the factor to include only
acts committed by the defendant before death, see
Simmons v. State, 419 So.2d 316, 319 (Fla.1982);
State v. Steward, 197 Neb. 497, 250 N.W.2d 849, 864
(1977) [this assumes that society is interested only in
the victim's suffering as compared to the murderer's

depravity]. 33

32 Material in brackets in this section refers to
this Court's views of the conclusion of another
court.
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33 In 1985 the Legislature amended Section c(4)
(c) to substitute “aggravated assault” for
“aggravated battery.” L.1985, c.178. Prior
to that, our trial courts had held that
the Legislature, intending to copy Georgia's
similar provision, also intended to adopt that
state's construction of the statute to require
the infliction of serious physical pain prior
to death. State v. Bass, supra, 189 N.J.Super.
at 451, 460 A.2d 214. The legislative change
in 1985 signals a rejection of this narrow
construction. We believe that the legislative
amendment, while affecting only future cases,
by rejecting the definition put forward in Bass
also signals a legislative confirmation of our
more inclusive reading here of the 1982 statute.

In 1982, when the Act was first adopted
here, even those states which professed to
adhere to a requirement of serious physical
injury had not actually applied the provision
to conform to this limit. Georgia, two years
prior to our adoption of the statute in
1982, in Hance v. State, supra, 245 Ga.
856, 268 S.E.2d at 345–46, had retreated
from its earlier construction of the provision
which had required serious physical injury
to satisfy the provision. Thus even the initial
use of the term “aggravated battery” if
intended to copy the application of the
statute by other states did not signal an
intention to limit its application to serious
physical injury.
Because of our more inclusive reading
of Section c(4)(c) than that of our trial
courts, we find that our construction here
of Section c(4)(c) conforms to that which
the Legislature intended to introduce with
the words “aggravated assault.” In other
words, while the use of the word “assault”
may have signalled disapproval of the
prior narrow construction of the provision,
the change in statutory language should
not affect the definition which we give
today to the statute. The word “assault”
includes acts not limited to the infliction
of serious physical pain, and is therefore
consistent with our interpretation of the
original statute. However, it is important
to note that despite the broad statutory
definition of “assault,” the use of the word
“assault” in our statute does not expand
our definition of the provision set forth
here. The statutory definition of aggravated

assault, if applied literally to every murder
case, is unconstitutionally overinclusive.
Every murder could be said to involve
an “attempt to cause serious bodily injury
to another,” thus meeting the statutory
definition of aggravated assault in N.J.S.A.
2C:12–1(b). We therefore conclude that the
amended statutory provision does no more
than conform to our construction of Section
c(4)(c).

[30]  *207  We are convinced that the essence
of the legislative concern is the defendant's state
of mind. We do not believe that the Legislature
intended to distinguish between two murderers
each of whom intended to inflict immediate death
upon the victim without any additional suffering
whatsoever, when one victim dies immediately
and the other lives for a long period of time
and experiences excruciating pain. That **230
capricious event alone would be perceived as an
insufficient basis on which to inflict death on that
defendant while imposing imprisonment on the
other. Our system of criminal laws is predicated
usually on the imposition of punishment based
on the defendant's *208  intent. Indeed, our
Code's ranking of crimes by degree places those
crimes committed with intentional conduct as the
highest degree of crime, for which the defendant
is most severely punished. Society's concern, the
community's concern, the Legislature's concern, is
to punish most harshly those who intend to inflict
pain, harm, and suffering—in addition to intending
death.

We would not, however, include within the
coverage of Section c(4)(c) the murder in which
the victim suffered no pain in fact despite the
murderer's intention to inflict pain, i.e., in which the
victim unexpectedly died instantaneously. While
both defendants (the ones intending pain in these
two examples) are, concededly, equally culpable,
we conclude as a practical matter that absent this
particular limit on the application of Section c(4)
(c) (i.e., no death penalty where no pain was
suffered despite the murderer's intent to inflict it),
there would be too many possible presentations
by the prosecution, each conceivably turning
on theoretical reconstructions of intent. Because
proof that will support a Section c(4)(c) finding,
as we shall construe it here, is already largely
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circumstantial, to permit the added speculation as
to proof of intent to inflict pain when no pain was
inflicted might allow impermissibly discretionary
findings and death sentences based on the slimmest
of evidence.

We therefore start by including within Section
c(4)(c) the class of murders in which defendant
intended to, and did in fact, cause extreme physical

or mental suffering—in addition to death. 34  The
state of mind that we require corresponds to our
Code's “purposeful” definition. Thus, the extreme
physical or mental suffering must be precisely what
defendant wanted to *209  occur in addition to

death. 35  “Torture” and “aggravated battery” take
on adequate definiteness when the circumstances
are described in terms of defendant's intention,
and the requirement that defendant intentionally
inflicted extreme physical or emotional pain
eliminates the need for a distinction between the two
statutory terms.

34 This includes cases where defendant intended
to cause a third party who is not the victim to
suffer. See Strickland v. State, 247 Ga. 219, 275
S.E.2d 41, cert. den., 454 U.S. 882, 102 S.Ct.
365, 70 L.Ed.2d 192 (1981).

35 We note, however, that this aggravating factor
does not exist when defendant's state of
mind was “knowing” but not “purposeful,”
i.e., when defendant, although “practically
certain” that extreme physical or mental
suffering would occur, did not in fact have that
result as his “conscious object.” See N.J.S.A.
2C:2–2b(1) and (2), defining “purposely” and
“knowingly.” This limitation provides further
assurance that this aggravating factor will
apply only to the most culpable murderer.

[31]  We conclude that “depravity of mind,”
however, identifies a concern distinct from that
discussed above. These words mark society's
concern to punish severely those who murder
without purpose or meaning as distinguished from
those who murder for a purpose (albeit a completely
unjustified purpose). This term isolates conduct
that causes the greatest abhorrence and terror
within an ordered society, because citizens cannot
either in fact or in perception protect themselves
from these random acts of violence. The killer who

does it because he likes it, perhaps even because
it makes him feel better, who kills bystanders
without reason, who kills children and others

whose helplessness 36  would indicate that there was
no reason to murder, evinces what we define as

depravity of mind. 37

36 The helplessness of the victim is not the
factor that, by itself, allows a finding of
depravity; rather, it usually demonstrates the
senselessness of the killing.

37 Mutilation of a body after death may be
indicative of “depravity of mind.” See, e.g.,
Hance v. State, supra, 245 Ga. 856, 268 S.E.2d
at 346. The dissent points to this approval
of after death mutilation as evidence of
depravity and concludes that this construction
is sufficiently manipulable in a multiple wound
case so as to defeat any limiting definition of
murder accompanied by aggravated battery or
torture. The claim made by the dissent is that
where intent to do serious bodily harm before
death cannot be proved, if the moment of
death is sufficiently indefinite, the wounds will
be considered “mutilation” and thus indicative
of depravity. Our determination that after
death mutilation may be a depraved act,
however, requires that the murderer intend
to do physical damage to a corpse and
that when that harm is done the murderer
have intended that it be done specifically
upon a corpse. Depravity is not distinguished
from aggravated battery and torture by that
finely drawn line that is the moment of
death. Instead, it is distinguished by the
distinct mental state that causes a murderer
intentionally to damage a body that he believes
is no longer a live human being.

**231  *210  Troublesome issues of justification
may arise. They will be answered as are
other troubling moral and policy judgments that
sometimes find their way to the courts. What
society is concerned with here, however, is the
complete absence—from society's point of view—
of any of the recognizable motivations or emotions
that ordinarily explain murder. The definition of
this kind of murder is not vague. There is not a
danger here that it will be difficult to distinguish
between those who fall under our definition of
depraved and those who do not.
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[32]  To clarify further the limits of this
classification we refer to an objection made by
the dissent to this construction of depravity.
The dissent here mischaracterizes our definition
of depravity. The apparent purpose is to prove
the construction we adopt is vulnerable to
manipulation that would undo our effort to narrow
it. Were depravity merely a killing without warning
as is contended, we would agree that the definition
fails. However, nothing in our definition suggests
that a killing committed without a warning would
by itself constitute depravity. A murder committed
without a warning is not at all the same as one
lacking a recognizable motive, because warning has
little to do with the reason or lack thereof for
killing. In addition, the second part of the dissent's
argument—that a murder preceded by a warning
to the victim would render it one accompanied
by aggravated battery or torture—ignores our
requirement that the killing be accompanied by
extreme physical or mental suffering, and that
such suffering be intentionally inflicted, purposely
inflicted, the specific purpose being to cause the
victim to suffer prior to death. By itself, the victim's
*211  awareness of imminent death is not sufficient

to satisfy Section c(4)(c). The mere fact that a
murder is preceded by a warning to the victim
would not fulfill our requirement that the murderer
intends to, or has as his explicit purpose to, inflict
severe psychological (or physical) pain prior to
death; to constitute torture or a battery under our
test, the murderer must want the victim to suffer
that pain.

[33]  [34]  [35]  Therefore, depending on the facts,
the jury should be charged—without quoting the
statute—that this aggravating factor exists if the
murder involved torture, depravity of mind, or
an aggravated battery to the victim. Torture or
aggravated battery to the victim shall be found if the
defendant intended to cause, and did in fact cause,
severe physical or psychological pain or suffering to

the victim prior to the victim's death, 38  “severity”
measured either by the intensity of the pain, or
the duration of the pain, or a combination of

both. 39  Where the murder was not the product of
greed, envy, revenge, or another of those emotions
ordinarily associated with murder, and served no

purpose for the defendant beyond his pleasure of
killing, the court shall instruct the jury on the
meaning of depravity in this specific context. For
the defendant who killed for the enjoyment of it,
because the victim just happened to be in the area,
or for no reason **232  at all, just to kill, society
must be able to reserve its most extreme sanction.

38 In most of these cases proof will be totally
circumstantial, because the defendant is
unlikely to get on the stand and testify to his
intention to cause pain prior to death. The
trial court will therefore be most careful to
instruct the jury on the distinction between
a finding that pain was foreseeable and the
need to establish beyond a reasonable doubt
that defendant intended to inflict pain prior to
death.

39 Execution-style murders may definitely be
included in this provision: if the victim
is aware as a practical certainty that he
is about to be executed, his psychological
suffering obviously is extreme. In making the
victim aware of such imminent execution, the
defendant must have as his purpose for doing
so that this knowledge will cause the victim to
endure great psychological suffering.

*212  IV.

Pretrial Issues

Having determined that the Act withstands
constitutional scrutiny, we turn now to defendant's
allegations that numerous errors infecting his
trial mandate reversal of both his conviction
and his death sentence. In accordance with the
presentation in defendant's brief, we have grouped
these allegations into three chronological categories
into which they generally fall. In this section and
in section V, we treat defendant's claims that errors
that occurred at the pretrial stage and at the trial
in the guilt phase, respectively, require reversal of
his murder conviction. In section VI, we address
defendant's claim that errors that took place in
his sentencing proceeding warrant reversal of the
sentence of death.
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A. Selection of Essex County Juries
Defendant poses a broad challenge to the Essex
County jury selection system. He contends that: (1)
the grand and petit juries that indicted and tried him
were drawn from lists that are unconstitutionally
underrepresentative of blacks; (2) the grand jury
procedures used by assignment judges in the
county violate New Jersey selection statutes; (3)
the selection procedure for grand jury forepersons
excludes blacks and women. The Law Division
rejected all three of defendant's claims. State v.
Ramseur, 197 N.J.Super. 565, 485 A.2d 708 (1984).
We consider them in turn.

1(a).

Since 1979 in Essex County, both petit and
grand juries have been chosen from a “source”
list consisting of every person whose name is
found on either the Department of Motor Vehicle
(DMV) licensed driver list or the voter registration
list. N.J.S.A. 2A:70–4, amended by L. 1979,
c. 271, § 1. The source list is arranged by
municipality. From it is derived the “master”
list, which consists of the names of all persons
to whom qualifying questionnaires will be sent.
Jury managers determine how *213  many
questionnaires should be sent based on their
anticipated needs and their experience as to what
rate of return they can expect from the mailing.
They then create the master list by randomly
selecting the required number of names from the
source list. The actual design of the method insures
that prospective jurors are chosen from each street
in each municipality without selecting more than
one person from any one household. State v.
Ramseur, supra, 197 N.J.Super. at 571–72, 485 A.2d
708.

The 20 to 28% of the questionnaires that are
completed and returned are screened for eligibility.
Persons who have served on a jury within the last
seven years or who have received a questionnaire
in the last four years are deemed ineligible.
On the basis of information returned with the
questionnaire, the extreme hardship cases are
excused. The remaining names are placed on

the “qualified” list. Once the qualified list is
constituted, jury managers randomly select grand
jurors from it; those not selected as grand jurors
are designated petit jurors. The lists are divided into
panels and placed in alphabetical order. The jurors
then receive summonses to report for jury duty.

Defendant presented evidence showing that

blacks 40  are underrepresented on the jury source
and qualified list. According to the 1980 census
figures, the percentage of black adults between
the ages of 18 and 74 in Essex County is
35.9. Defendant's experts conducted three separate
surveys between 1981 and 1982 to determine
the percentage of blacks on the jury lists.
Averaging the results of two telephone surveys (one
conducted in May 1981 and another **233  in
May 1982) and a “geographical *214  inference”

study 41  (corresponding to the May 1982 telephone
survey), defendant's experts concluded that blacks
represented about 21.3% of the individuals on the
source list and about 21.8% of the individuals on the
qualified list.

40 At trial, defendant raised the
underrepresentation of students, low-income
people, residents of Newark, young people,
and women as well as of blacks as part
of his constitutional challenge. These claims
were rejected. State v. Ramseur, supra, 197
N.J.Super. at 576–82, 485 A.2d 708. He has
since chosen to focus his argument on his
claims with respect to the exclusion of blacks.
Accordingly, we will confine our discussion
to the alleged underrepresentation of blacks
only, and do not reach the claims with respect
to other groups.

41 As the Law Division explained:
The geographic inference method is
a procedure in which the race of a
particular juror is inferred from the area
of Essex County in which he [or] she
lives. The county was broken up into
tracts. The racial makeup of the tract
is determined from census data. Each
name on the racially neutral source list
is identified with a particular tract in the
county. If the tract in which the juror
resides is classified as 90–100% black, the
race of the juror is inferred to be black.
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If the tract in which the juror resides
is classified as 0–10% black, the juror
is inferred to be white. Jurors living in
tracts classified as 11–89% black were not
counted. [197 N.J.Super. at 573, 485 A.2d
708.]

The State sought to discredit defendant's expert
testimony on several grounds. In addition,
the prosecution conducted its own informal
“headcount” to determine the actual number
of blacks appearing for jury duty. The parties
stipulated that this study was intended only to
prove the race of those persons who actually
appeared for service, not to prove the racial
composition of the source or qualified lists.
This “observation” concluded that 32.2% of the
4451 petit jurors who appeared for duty in
the period studied were black, a figure closely
approximating the 35.9% of eligible blacks in the
county population. A similar “headcount” of the
grand jurors concluded that 24.6% were black. The
trial court did not make a factual finding as to
whether the prosecution's data were scientifically
reliable. Because it found defendant's figures to
be constitutionally insignificant, the court also
declined to evaluate the credibility of his expert
witnesses. 197 N.J.Super. at 574 n. 4, 485 A.2d 708.

1(b).

[36]  [37]  We must analyze the evidence presented
for possible violations of defendant's federal and
state constitutional rights to an impartial jury and
to equal protection of the laws. U.S. Const. amends.
VI, XIV; *215  N.J. Const. of 1947 art. I, paras.

5, 9. 42  Under the equal protection clause, selection
of both grand and petit jurors must be free from
any taint of discriminatory purpose. Strauder v.
West Virginia, 100 U.S. (10 Otto ) 303, 25 L.Ed.
664 (1880). Under the sixth amendment, petit jurors
must be drawn from pools that represent a “fair
cross-section” of the community, Duren v. Missouri,
439 U.S. 357, 368 n. 26, 99 S.Ct. 664, 670 n. 26, 58
L.Ed.2d 579, 589 n. 26 (1979); there is also authority
suggesting a similar cross-section right with regard
to grand jury selection in this state, where the right
to indictment by a grand jury is constitutionally
protected, State v. Porro, 152 N.J.Super. 259, 265,

377 A.2d 950 (Law Div.1977), aff'd, 158 N.J.Super.
269, 385 A.2d 1258 (App.Div.), cert. den., 439 U.S.
1047, 99 S.Ct. 724, 58 L.Ed.2d 706 (1978); see N.J.
Const. of 1947 art. I, para. 8.

42 We are unaware of any authority discerning
a more broadly defined right in this area
under the state Constitution, and thus rely
on the federal standards to assess defendant's
constitutional challenge.

[38]  [39]  To prove either an equal protection
or fair cross-section claim, a defendant must
first identify a constitutionally cognizable group,
i.e., a group capable of being singled out for
discriminatory treatment. Castaneda v. Partida, 430
U.S. 482, 494, 97 S.Ct. 1272, 1280, 51 L.Ed.2d 498,
510 (1977); Duren v. Missouri, supra, 439 U.S. at
364, 99 S.Ct. at 668, 58 L.Ed.2d at 587.

Second, under the equal protection test,
the defendant must prove “substantial
underrepresentation” over a significant period of
time, Castaneda v. Partida, supra, 430 U.S. at 494,
97 S.Ct. at 1280, 51 L.Ed.2d at 510, whereas under
the sixth amendment the defendant must show that
the representation of the particular group is not
“fair and reasonable” over a period of time, Duren
v. Missouri, supra, 439 U.S. at 364, 99 S.Ct. at 668,
58 L.Ed.2d at 587. Finally, under equal protection
analysis, the defendant must show discriminatory
purpose, either by the strength of his statistical
showing or by demonstrating the *216  use of
racially non-neutral selection procedures to support
the inference of discrimination **234  raised
by substantial underrepresentation. Castaneda v.
Partida, supra, 430 U.S. at 494, 97 S.Ct. at 1280,
51 L.Ed.2d at 510–11. Under the sixth amendment's
fair cross-section test, the defendant need not show
purposeful discrimination but must show merely
that the underrepresentation was due to systematic
exclusion. Duren v. Missouri, supra, 439 U.S. at 364,
99 S.Ct. at 668, 58 L.Ed.2d at 587.

[40]  [41]  [42]  It is not necessary for the
defendant to show that the particular juries that
indicted and tried him were underrepresentative.
Indeed, a defendant has no right to a jury that
includes members of his own race. See Taylor v.
Louisiana, 419 U.S. 522, 538, 95 S.Ct. 692, 701, 42
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L.Ed.2d 690, 703 (1975); Alexander v. Louisiana,
405 U.S. 625, 628, 92 S.Ct. 1221, 1224, 31 L.Ed.2d
536, 540–41 (1972). He does, however, have the
right to assert the failure of the jury system to
provide generally for adequate representation of
cognizable groups, and such a showing entitles
him to reversal of his conviction whether or not
he has suffered prejudice. See Vasquez v. Hillery,
474 U.S. 254, 106 S.Ct. 617, 622–24, 88 L.Ed.2d
598, 607–09 (1986). Thus, for example, the fact
that Ramseur's juries more than represented the
percentage of blacks in Essex County—nine of the
twenty-three grand jurors, see infra note 46, and
seven of the twelve petit jurors, see State v. Ramseur,
supra, 197 N.J.Super. at 582 n. 6, 485 A.2d 708, were
black—is not relevant to the constitutional inquiry.

[43]  Having proved the three prongs, under
either the equal protection or fair cross-section
tests, the defendant has made out a prima facie
case and the State must establish a rebuttal case,
which also varies under the two tests. Under
equal protection analysis, the State must dispel
the inference of intentional discrimination by, for
example, showing that permissible racially neutral
selection criteria and procedures have produced
the disproportionate result. See  *217  Castaneda
v. Partida, supra, 430 U.S. at 497–98, 97 S.Ct.
at 1281–82, 51 L.Ed.2d at 512. Under the fair
cross-section test, the prima facie case is overcome
by a showing that a significant state interest
is manifestly and primarily advanced by those
aspects of the jury selection process that result in
disproportionate exclusion of the distinctive group.
Duren v. Missouri, supra, 439 U.S. at 367–68, 99
S.Ct. at 670, 58 L.Ed.2d at 589.

Reducing both tests to their constitutional essence,
whether analyzing a grand or petit jury challenge,
we would primarily focus on the cognizability of
the group in question, the substantiality of the
underrepresentation, and the possible causes of it.
We recognize that the separate prongs of each test
are interrelated, seeming like converging streams
of analysis rather than rigid compartments. Our
application of the test must be practical rather
than mechanical, remembering that the ultimate
judgment demanded is whether there has been
unconstitutional exclusion in the Essex County

jury-selection process. We do not here seek to “turn
matters that are inherently incommensurable into
mere matters of arithmetic.” Cassell v. Texas, 339
U.S. 282, 291, 70 S.Ct. 629, 633, 94 L.Ed. 839, 849
(1949) (Frankfurter, J., concurring).

1(c).

Blacks unquestionably being a constitutionally
cognizable group, defendant has met the first prong
of both the equal protection and fair cross-section
tests. See, e.g., Rose v. Mitchell, 443 U.S. 545, 565,
99 S.Ct. 2993, 3005, 61 L.Ed.2d 739, 756 (1979).

No court has yet provided a specific
mathematical test for determining when
underrepresentation becomes “substantial” and
therefore constitutionally suspect. Rather,
impermissible ranges of underrepresentation have
been identified on a case-by-case basis. See, e.g.,
Duren v. Missouri, supra, 439 U.S. 357, 99 S.Ct.
664, 58 L.Ed.2d 579 (group represented 54% of
community population but 15% of jury pool);
Castaneda v. Partida, supra, 430 U.S. 482, 97 S.Ct.
1272, 51 L.Ed.2d 493 (79% of community, 39% of
jury pool); Alexander v. Louisiana, *218  supra,
405 U.S. 625, 92 S.Ct. 1221, 31 L.Ed..2d 536 (21%
of community, 14% of jury pool, but only 7% of
panel from which jury was drawn); Turner **235
v. Fouche, 396 U.S. 346, 90 S.Ct. 532, 24 L.Ed.2d
532 (1970) (60% of community, 37% of jury pool);
Jones v. Georgia, 389 U.S. 24, 88 S.Ct. 4, 19 L.Ed.2d
25 (1967) (per curiam) (30.7% of community, 5% of
jury pool); Sims v. Georgia, 389 U.S. 404, 88 S.Ct.
523, 19 L.Ed.2d 634 (1967) (24% of community,
5% of jury pool); Whitus v. Georgia, 385 U.S. 545,
87 S.Ct. 643, 17 L.Ed.2d 599 (1967) (42.6% of
community, 9.1% of grand jury pool and 7.8% of
petit jury pool).

The meaning of the statistical evidence presented
in such cases is obscured not only by the absence
of rigid rules but also by the different methods
used to analyze the data. Three methods are
most commonly used. We will briefly describe the
three procedures, the phenomena they purport to
measure, and the flaws the courts have discovered

in attempting to apply them. 43
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43 A fourth approach to analyzing the statistical
data not advocated by either side in
these proceedings attempts to measure the
numerical rather than the percentage effect
of underrepresentation upon the composition
of the jury panel. This method projects the
number of minorities expected on each jury
panel based on the population percentage
and then measures the difference between this
figure and the number that actually serve.

Thus, in any array of 120 jurors from
which 10 juries of 12 jurors each were
selected, with a minority population of 50%,
one would expect approximately 6 minority
jurors per panel. If there were only 4 or
5 minority jurors, the difference would be
1–2. Often courts using this method have
held that a 1–2 person average difference
in a jury of 12 is insignificant. See, e.g.,
United States v. Kleifgen, 557 F.2d 1293,
1297 (9th Cir.1977); United States v. Goff,
509 F.2d 825, 826–27 (5th Cir.), cert. den.,
423 U.S. 857, 96 S.Ct. 109, 46 L.Ed.2d 83
(1975); United States v. Jenkins, 496 F.2d
57, 65 (2d Cir.1974), cert. den., 420 U.S.
925, 95 S.Ct. 1119, 43 L.Ed.2d 394 (1975).
We note, however, that even a difference of
one person may have a significant impact
on jury decisionmaking. Two jurors are
much better able to influence the other ten
than a lone juror who is easily isolated.
Where the minority population is smaller,
say 8%, this method is not useful. At 8%, a
minority group would be expected to have
less than one juror (.96) on any panel, and
the significance of underrepresentation will
never be measurable.
In short, the problem with this test, which
focuses on the actual number of jurors, is
that rather than testing for intent it seems
to be better designed for testing for harm to
the defendant. It is designed to show how
much difference the underrepresentation
will make to the particular complaining
defendant rather than to demonstrate and
test the intent of the state. However, as Rose
v. Mitchell, supra, 443 U.S. at 551–59, 99
S.Ct. at 2997–3001, 61 L.Ed.2d at 746–51,
makes clear, harm to the particular criminal
defendant is not the relevant consideration.

*219  The simplest method, enunciated in Swain v.
Alabama, 380 U.S. 202, 85 S.Ct. 824, 13 L.Ed.2d
759 (1965), overruled on other grounds, Batson v.
Kentucky, 476 U.S. 79, 106 S.Ct. 1712, 90 L.Ed.2d
69 (1986), and relied upon by the State and the
Law Division in this case, is absolute disparity.
It measures the absolute difference between the
proportion of the subject group in the general
population and its proportion to the jury pool,
i.e., the qualified list. In Swain, while the absolute
disparities ranged from 11 to 16%, the Court held
that purposeful discrimination based on race alone
could not be “satisfactorily proved by showing
that an identifiable group in a community is
underrepresented by as much as 10%.” Id. at 208–
09, 85 S.Ct. at 829, 13 L.Ed.2d at 766.

Absolute disparity is largely a descriptive measure
that states in mathematical terms the existence
of a disparity that may or may not be the
result of unconstitutional discrimination. It is more
likely to reveal underrepresentation where the
subject population is large because the smaller
the population, the less striking the numerical
differences appear. See Foster v. Sparks, 506
F.2d 805, 818–19, 834–35 (5th Cir.1975) (appendix
by Gewin, J.); Kairys, Kadane & Lehoczky,
“Jury Representativeness: A Mandate for Multiple
Source Lists,” 65 Calif.L.Rev. 776, 793–94 (1977)
(hereafter “Jury Representativeness”). Thus a 4%
absolute disparity probably does not demonstrate
impermissible underrepresentation where a group
comprises 50% of the population (i.e., 50% of
population, 46% of jury pool). However, where
the cognizable group constitutes only 8% of the
population, a 4% disparity may be significant (8%
of population, *220  4% of jury pool). Under the
Swain test, this second group would receive **236
no protection against possible underrepresentation.

The second method, comparative disparity, uses the
absolute disparity figure and constructs a ratio to
measure the magnitude of the disparity given the
difference in population size. It is calculated by
dividing the absolute disparity by the population
figure. In the above example, the 4% disparity
in a 50% population represents an 8% relative
disparity whereas that same 4solute disparity in
a population of 8% is a 50% relative disparity.
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Comparative disparity measures the diminished
likelihood that members of the underrepresented
group, when compared to the population as a
whole, will be called for jury service. Again
using the above example, in the first population,
members of the underrepresented group are 8%
less likely to serve as jurors than members of
the majority group. In the second, those members
are 50% less likely. This method is also largely
descriptive, but because it takes the size of the
subject population into account, it is more likely to
register underrepresentation of smaller groups. The
United States Supreme Court has acknowledged,
though it never explicitly adopted, this formula
in Alexander v. Louisiana, supra, 405 U.S. at 629,
92 S.Ct. at 1224, 31 L.Ed.2d at 541. It has been
followed in several lower courts. See, e.g., United
States v. Goff, 509 F.2d 825 (5th Cir.), cert. den.,
423 U.S. 857, 96 S.Ct. 109, 46 L.Ed.2d 83 (1975);
People v. Harris, 36 Cal.3d 36, 679 P.2d 433, 201
Cal.Rptr. 782, cert. den., 469 U.S. 965, 105 S.Ct.
365, 83 L.Ed.2d 301 (1984).

In none of these cases has a maximum permissible
level been specified. However, one court has
observed that

[i]f these cases have a
common thread, it is that
a comparative disparity well
over 50% is strong evidence
of underrepresentation
cognizable under the sixth
and fourteenth amendments.
A comparative disparity of
about 50% may or may
not be adequate to show
such underrepresentation,
depending in part upon
the size of the group
in question. Finally, a
comparative disparity well
below 50% is unlikely to
be sufficient, especially where
the absolute disparity also is
small. [State v. Lopez, 107
Idaho 726, 692 P.2d 370, 377
(Ct.App.1984).]

*221  The third approach, recognized by the
Supreme Court in Castaneda v. Partida, supra, 430
U.S. at 496 n. 17, 97 S.Ct. at 1281 n. 17, 51
L.Ed.2d at 512 n. 17, the Statistical Decision Theory
(SDT) or statistical significance test, is not purely
descriptive. It attempts to measure the likelihood
that aspects of the selection process do not operate
randomly. Thus it indicates the possible existence
of discrimination within the system. Specifically,
SDT provides a measure of the extent to which
the actual percentage of minority jurors can be
expected to differ from the percentage of the
minority proportion in the general population if
the selection process is completely random. SDT
further indicates whether this figure is so at variance
with the expected outcome that the hypothesis of
random selection ought to be rejected.

For the purpose of illustration, the jury selection
process in which two groups are being compared
can be likened to filling a box with a population
of 1,000 slips of paper of which 600 are pink and
400 gray, and having someone randomly select a
sample of 100 slips. The expected number of pink
slips would be 60 and the expected number of
gray slips would be 40. That is, in any drawing
there would be a 60% probability of drawing a
pink slip and a 40% probability of selecting a gray
one. However, a statistician would not be surprised
if the number of pink slips “deviated” from the
expected. Statisticians measure this deviation by a
formula that enables them to tell whether the result
is so far from the expected as to demonstrate that
the result was not random. Using our illustration
above and applying the formula of SDT described
in Castaneda, we would expect that the standard
deviation from the expected in our drawing would

be plus or minus 4.8 slips. 44  If the result of our
**237  *222  drawing were to yield only 30 pink

slips, that would be approximately six standard
deviations away from the expected. A statistician
would assume that a result more than 2 or 3
standard deviations from the expected would be

suspect. 45

44 As calculated in Castaneda, the standard
deviation equals the square root of the product
of the observed number of jurors times the
probability of drawing a member of the
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allegedly underrepresented group times the
probability of drawing a nonmember. 430 U.S.
at 496 n. 17, 97 S.Ct. at 1281 n. 17, 51 L.Ed.2d
at 512 n. 17; see United States v. LaChance,
788 F.2d 856, 866 (2d Cir.), cert. den., ––– U.S.
271, 107 S.Ct. 271, 93 L.Ed.2d 248 (1986). In
the example in text, the standard deviation is
the square root of 24, i.e., the square root of
(100 x .6 x . 4), or 4.8.

45 This illustration is drawn from United States
v. LaChance, 788 F.2d 856, 866–67 (2d Cir.),
cert. den., ––– U.S. 271, 107 S.Ct. 271, 93
L.Ed.2d 248 (1986). For further discussion of
standard deviation analysis, see Moultrie v.
Martin, 690 F.2d 1078, 1082–85 (4th Cir.1982);
Finkelstein, “The Application of Statistical
Decision Theory to the Jury Discrimination
Cases,” 80 Harv.L.Rev. 338 (1966).

We do not purport to describe fully the
significance of the three tests used to
measure underrepresentation in jury pools or to
demonstrate any certainty about our mathematical
understanding. We will not, in this case, choose
one test over the others as the best method for
assessing the significance of statistical evidence.
Nor will we attempt to establish, for any of the tests,
a fixed numerical line separating substantial from
insubstantial showings of underrepresentation.
Instead, we will use all three standards and the
traditional common-law method of reasoning by
example to other cases to arrive at a judgment of the
significance of the evidence presented with respect
to the Essex County jury system at issue in this case.

As previously noted, the percentage of blacks in the
Essex County population eligible for jury service
is 35.9, and defendant's surveys showed that the
percentage of blacks on the qualified juror list
for the periods surveyed was only 21.8. Thus the
absolute disparity was 14.1% (35.9 minus 21.8). The
comparative disparity was 39.3% (14.1 divided by
35.9)—that is, any white had roughly a 40% greater
chance than any black of being selected. Finally,
defendant calculated the standard deviations to be
28.9 from the expected deviation.

*223  The 14.1% absolute disparity in the
representation of blacks in the Essex County jury
lists is roughly equivalent to the absolute disparities
held impermissible in Preston v. Mandeville, 428

F.2d 1392 (5th Cir.1970) (13.3%), and Stephens v.
Cox, 449 F.2d 657 (4th Cir.1971) (15%), yet it is also
close to the disparities found permissible in United
States ex rel. Barksdale v. Blackburn, 639 F.2d 1115
(5th Cir.) (11.5%), cert. den., 454 U.S. 1056, 102
S.Ct. 603, 70 L.Ed.2d 593 (1981), and Thompson v.
Sheppard, 490 F.2d 830 (5th Cir.1974) (11%), cert.
den., 420 U.S. 984, 95 S.Ct. 1415, 43 L.Ed.2d 666
(1975), and falls within the 11% to 16% range of
disparity found in Swain v. Alabama, supra, 380
U.S. 202, 85 S.Ct. 824, 13 L.Ed.2d 759.

The comparative disparity here shows that black
people have about 40% less chance of being selected
than population figures would otherwise indicate.
This is not much lower than the 45.4% condemned
in Preston v. Mandeville, supra, 428 F.2d 1392, or
the 50.0% condemned in Stephens v. Cox, supra, 449
F.2d 657. Yet it is within the 36% to 42% range
found permissible in Swain (42%), United States ex
rel. Barksdale v. Blackburn, supra, 639 F.2d 1115
(40.8%), and Thompson v. Sheppard, supra, 490 F.2d
830 (36.4%), and below 50%. Cf. State v. Lopez,
supra, 107 Idaho 726, 692 P.2d at 377 (disparity well
below 50% is “unlikely to be sufficient” to support
a constitutional claim).

Finally, the difference between the expected
and observed number of blacks, 28.9 standard
deviations, as calculated by defendant, is almost
identical to the 29 standard deviations held in
Castaneda v. Partida, supra, to be constitutionally
significant. We thus may be confident that the
demonstrated underrepresentation of blacks in the
Essex County jury pools is not the result of random
selection. The fact that the underrepresentation
is not random does not, however, mean it is
intentional, nor does it mean that it is substantial;
the determination of substantiality requires **238
an exercise of judgment, not the application of a
formula.

*224  We conclude that the statistical evidence,
in light of prior case law, is not so alarming
as to compel a conclusion of substantial
underrepresentation. We believe the evidence is,
however, significant enough to alert us to a possible
constitutional violation. Because the numbers
themselves appear to straddle the borderline of
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substantial underrepesentation, we must look to the
circumstances surrounding the statistical showing
to determine its full constitutional import.

We look first to the nature of the source lists.
The federal courts have recognized that the
constitutional importance of the statistical showing
depends in part on the degree of subjectivity
involved in the selection mechanism. A higher
disparity is tolerable “[i]f the disparity proceeds
from objective criteria, i.e., age, educational
attainment, registration to vote, etc.,” than “if
the disparity proceeds from the application of
subjective tests, under which there is wide
opportunity for intentional racial discrimination.”
Blackwell v. Thomas, 476 F.2d 443, 447 n. 7 (4th
Cir.1973); see Barber v. Ponte, 772 F.2d 982, 994
(1st Cir.1985), cert. den., –––U.S. 1272, 106 S.Ct.
1272, 89 L.Ed.2d 581 (1986); Thompson v. Sheppard,
supra, 490 F.2d at 832; Stone, “Grand Jury
Discrimination Challenges: Defeat by Default,”
4 W.New Eng.L.Rev. 665, 681–82 (1981). The
use of DMV and voter registration lists is a
facially neutral procedure. The source lists are
drawn “objectively, mechanically, and at random,”
Thompson v. Sheppard, supra, 490 F.2d at 833,
allowing no opportunity for subjective or racially-
motivated judgments.

We have found no case holding a jury selection
system unconstitutionally underrepresentative
where the statistical showing was similar to that
presented here and where objective selection criteria
such as voting registration and drivers' licenses
were used. In the cases mentioned above involving
similar absolute and comparative disparities,
subjective judgments by state officials entered
into the process of constituting the juror rolls.
See Preston v. Mandeville, supra, 428 F.2d at
1394 (“[d]efendants maintained the master roll
partially at least on *225  subjective judgment as
distinguished from objective criteria or on a random
selection system”); Stephens v. Cox, supra, 449 F.2d
at 660 (jury commissioners, who were allowed to
rely on personal knowledge in choosing jurors,
had “opportunity to discriminate”). In contrast,
in Thompson v. Sheppard, supra, 490 F.2d 830,
where the statistical showing—an 11% absolute
disparity and a 36.4% comparative disparity—was

comparable to those in Preston and Stephens and
very similar to that here, but where the jury lists
were chosen randomly from voter lists, the court
held that defendant failed to carry his burden of
demonstrating a violation of the fair cross-section
standard. Id. at 833.

In general, courts have consistently upheld against
constitutional challenge the random drawing of
jurors from lists of registered voters. United States
v. Blair, 493 F.Supp. 398, 407 (D.Md.1980), aff'd,
665 F.2d 500 (4th Cir.1981); State v. Porro,
supra, 152 N.J.Super. at 266, 377 A.2d 950. See
generally Annot., “Validity of Requirement or
Practice of Selecting Prospective Jurors Exclusively
from List of Registered Voters,” 80 A.L.R.3d
(1977) (collecting cases). A few courts have found
unconstitutional underrepresentation even where
voting lists were used, but in those cases the
statistical showing was substantially more dramatic
than that made here.  See People v. Harris, supra,
36 Cal.3d at 48, 679 P.2d at 438–39, 201 Cal.Rptr.
at 788 (56% comparative disparity for blacks,
87% comparative disparity for Hispanics); State v.
Lopez, supra, 107 Idaho 726, 692 P.2d at 376 (61%
comparative disparity for Hispanics).

Second, we look to the time period over which
violations are alleged. This inquiry goes to the
existence of a history of exclusion. In this case, we
have evidence based on only two telephone surveys,
one in May 1981 and another in May 1982, and
one geographic study corresponding to the 1982
telephone survey. Particularly given the borderline
nature of the disparities shown, we are most
reluctant to strike **239  down the entire Essex
County jury system on the basis of studies covering
these time periods. See Ford v. Commonwealth, 665
S.W.2d 304 (Ky.) *226  (statistical data based on
random sampling of jury panels for two years does
not constitute a showing of underrepresentation
over a significant period of time), cert. den., 469
U.S. 984, 105 S.Ct. 392, 83 L.Ed.2d 325 (1984).

Finally, we look to the State's efforts at reform. We
are not dealing here with a system in which there
has been long-standing abuse with no attempts
at reform. New Jersey has been conscious of
its obligation to achieve greater neutrality and
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representativeness in its jury selection system. The
addition of the DMV lists in 1979—at a time when
very few jurisdictions, state or federal, required the
use of multiple lists in addition to voter lists, see
“Jury Representativeness,” supra, 65 Calif.L.Rev.
at 778—was obviously intended to broaden the
representativeness of the pool. In addition, a
1981 Task Force chaired by Justice Clifford to
study the current jury system has made numerous
recommendations that may serve to increase the
representativeness of juries. We are certain that
those currently working on improvements in jury
procedures will continue to seek to improve the
yield of jurors from the source lists.

We agree, however, that the results are still far
from optimal. Greater representativeness on the
jury panels is obviously desirable. Jury officials
should undertake the improvements suggested by
this record, if practical and fair, e.g., eliminating
duplicates on the master list (who apparently tend
to be white), and pursuing follow-up measures that
will increase juror yields.

Moreover, we cannot concur in the suggestion,
frequently made, that jury selection systems based
on voter lists are effectively insulated from
constitutional attack since random selection from
a properly compiled voter list can never amount
to a “systematic exclusion” as required under the
third prong of the Duren test. See, e.g., United
States v. Clifford, 640 F.2d 150, 156 (8th Cir.1981);
State v. Bernal, 137 Ariz. 421, 671 P.2d 399, 404
(1983); State v. Sheppard, 350 So.2d 615, 651
(La.1977) (system involved both voter registration
and driver license lists); State v. Ferguson, 651
S.W.2d 521, 524–25 (Mo.Ct.App.1983). *227
These courts reason that the fair cross-section
requirement is satisfied so long as each qualified
citizen is provided “an equal opportunity to be
selected in random drawing to serve on a petit jury.”
United States v. Clifford, supra, 640 F.2d at 156. The
fair cross-section principle, however, is designed to
achieve results, not just assure opportunities; thus “
‘compilers of jury lists may drift into discrimination
by not taking affirmative action to prevent it.’
” People v. Harris, supra, 36 Cal.3d at 58, 679
P.2d at 446, 201 Cal.Rptr. at 795 (quoting People

v. Superior Court, 38 Cal.App.3d 966, 972, 113
Cal.Rptr. 732, 736 (1974)).

[44]  We may assume, although defendant did
not attempt to prove, that a major reason for
the apparent underrepresentation of blacks in
Essex County jury pools is the likelihood that
proportionally more blacks than whites do not
register to vote and do not have driver's licenses.
Knowing this, jury officials may not sit by idly
in the belief that no constitutional complaint may
be lodged against a random selection mechanism
that relies upon facially “neutral” voter and DMV
lists. That belief would be mistaken, for such
inaction in the face of knowledge of the system's
underrepresentativeness would indicate that the
underrepresentation has a systematic and partly
subjective cause, has continued over a significant
period of time, and is not being counteracted by
efforts at reform. Thus, even though the numbers
shown here are arguably within acceptable limits,
if they were to continue over a significant period
of time, the continued exclusive reliance by jury
officials on the voter and DMV lists could become
constitutionally suspect.

[45]  At this time, however, and on the showing
made by defendant in this case, we cannot say
that the inadequacies in the present system rise
to constitutional dimensions. Given the marginal
strength of the **240  statistical showing in
comparison to other cases, the fact that the
mechanism by which jury lists are now constituted
is facially neutral and objective, the failure
to demonstrate underrepresentativeness over a
sufficient period of time, and the State's efforts at
reform, we hold that defendant *228  has failed to
make a prima facie showing that the Essex County
grand and petit jury selection procedures violate

either the sixth or fourteenth amendments. 46

46 Our confidence in the correctness of our
conclusion is bolstered by indications that
defendant's surveys may overstate the degree
of underrepresentation of blacks in the jury
pools. Photographs of each grand jury that
sits in Essex County are taken by the county
sheriff officer. We have obtained copies
of these photographs for the years 1979
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through 1982. (Included was the photograph
of the grand jury that indicted defendant in
September 1982, which indicates that nine of
the twenty-three jury members were black.)
Our review of these photographs indicates
that in each of the four years, black grand
jurors constituted at least 24% of the members
of the grand juries empanelled and that the
average was 25.3%. (A number of jurors—
6.7% over the four years—were absent when
the photographs were taken. We counted
all these absent jurors as non-black.) In
its suggestion that black representation on
the grand juries is significantly higher than
the 21.8% figure arrived at by defendant's
experts, this determination is consistent with
the evidence provided by the State's informal
headcount, which found that 24.6% of the
grand jurors appearing for service during the
survey period were black. That informal study
concluded, in addition, that 32.2% of the petit
jurors who appeared for duty were black. Both
of these percentages, approximately 25% of
grand and 32% of petit jurors, are within
constitutional boundaries.

For the reasons given above, we are
satisfied that, even accepting defendant's
evidence on its face, no constitutional
case has been made out. We thus feel
no need to, and do not, hinge our
holding in any way on these observations
calling into question the accuracy of
defendant's statistical presentation. Nor do
these observations unsettle our conviction
that the system should move toward
greater representativeness. In the interest
of assuring all concerned that our jury
selection system is being administered in a
constitutional manner, however, we would
be remiss if we did not point out that the
factual assertions underlying defendant's
claim may well be inaccurate.

2.

In addition to his challenge to the method of
composing the jury pools, defendant asserts that the
procedures used by the county assignment judges
to assemble the grand jury panels from those pools
impermissibly selected grand jurors on the basis of
race.

The trial court heard testimony to the effect that
upon receipt of the summons and realization that
grand jury duty means six *229  weeks of service,
almost every juror submits a written request for
excusal from service. These letters are screened by
the clerk's office and the obviously meritorious
requests are granted. The two assignment judges
for Essex County during the periods relevant to
this appeal would then review the letters and
questionnaires before the panel was called. The
grand jury selection process produces seventy-five
names. After the early excuses, about fifty grand
jurors actually appear for service.

At the actual selection, both assignment judges
would question each juror and reconsider (but
generally deny) excuses. One judge's method for
selecting grand juries differed slightly from panel to
panel. However, he always briefly interviewed each
juror with respect to an excuse, then if the juror was
not excused, he asked him or her either to take the
next seat in the jury box or to wait in the courtroom.
He exercised discretion in selecting jurors to get
a “cross section of the community, so that all
interests, all walks of life, all backgrounds are
properly represented....” This included excluding
from the grand jury that indicted defendant two
black jurors who were willing to serve because
he was “deliberately trying to get an even mix of
people from background and races, and things like
that....” In choosing another grand jury, the judge
tried to “get some white males if I can,” because
he had “too many white women on the jury right
now....” On another occasion the judge interviewed
the entire panel of fifty or so and then selected from
among the panel twenty-three people to sit as the
grand jury, again stating that he wanted to obtain
a cross-section. The other judge also followed
this select-after-interview procedure. According to
the first judge, in the exercise of discretion, he
sometimes chose individuals **241  of one race
over another simply to obtain a racial balance. The
judge was not, however, familiar with the census
figures for Essex County, or the actual percentage
of blacks, although the other judge testified that
blacks constituted about 40% of the population,
and that he always attempted to “get a good balance
between black and white.”
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*230  Defendant contends that the assignment
judges' practices disregarded statutory and
constitutional commands and mandate dismissal of
his indictment. We take up the statutory issue first.

Grand jury selection procedures are governed in
New Jersey by N.J.S.A. 2A:71–1 to –7. Specifically,
N.J.S.A. 2A:71–2 provides that grand jurors shall
be drawn randomly and seated for service on
the panel as they are selected. N.J.S.A. 2A:78–
1 allows the assignment judge to excuse a juror
“whenever it appears that any member ... should
be excused.” N.J.S.A. 2A:73–1 mandates that
prospective grand jurors remaining after excuses
have been granted be seated in the order they
were drawn. Finally, N.J.S.A. 2A:72–7 prohibits
disqualification of otherwise qualified grand or
petit jurors on account of race, color, creed,
national origin, ancestry, marital status, or gender.
At a minimum, the statutes evidence a clear
legislative intent to maximize the randomness and
objectivity of the grand juror selection process
despite the exercise of discretion inherent in the
granting of excuses.

The State argues that the discretion allowed by
N.J.S.A. 2A:78–1 permits assignment judges to
grant excuses in pursuit of a fair cross-section in
the grand jury. It further asserts that even if the
procedures used were improper, the defendant's
failure to show prejudice defeats his claim.

[46]  We recognize that both judges, in the exercise
of their discretion, attempted to advance the
salutary purpose of obtaining a fair cross-section
of jurors. For this it is difficult to criticize them.
However, jury selection is an integral part of the
fair process to which every criminal defendant is
entitled. State v. Singletary, 80 N.J. 55, 62, 402
A.2d 203 (1979). It is vital that juries be selected
in a manner free from taint and suspicion. To that
end the pertinent practice safeguards in the statute
must be carefully observed. State v. Wagner, 180
N.J.Super. 564, 567, 435 A.2d 1190 (App.Div.1981).
In capital cases this responsibility is of the deepest
concern. State v. Kociolek, 23 N.J. 400, 129 A.2d
417 (1957) (statutes *231  providing for twenty
peremptory challenges for criminal defendant and

pre-trial delivery of jury list to defendant charged
with murder are mandatory).

[47]  Both judges testified that on occasion they
excused prospective grand jurors of a particular
race to obtain a racial balance. As noted, although
they stated that they attempted, when excusing
grand jurors, to obtain a representative cross-
section, they both indicated that they did not
know the actual black population of Essex County.
Thus, they exercised their discretion to realize
their individual conceptions of fair representation,
conceptions that were not informed by the facts.
It is clear, however, that modern jury selection
statutes were designed especially to avoid such
subjective evaluations of grand jury composition.
While we do not dispute the necessity of allowing
the judge to exercise discretion to excuse those
prospective grand jurors who may be eligible for
excusal, judges are not permitted by the statute
to exercise their discretion to implement personal
notions of cross-sectionality.

[48]  [49]  The requirement of a random process
to insure representativeness of grand jury panels
demands that each person have an equal chance
of serving. See State v. Long, 204 N.J.Super.
469, 483–84, 499 A.2d 264 (Law Div.1985). A
particular grand jury is not required to be a mirror
image of the community. State v. Porro, supra,
152 N.J.Super. at 267, 377 A.2d 950. We do not
believe that N.J.S.A. 2A:78–1 was contemplated
by the Legislature as the mechanism by which
fair representation on grand jury panels would
be achieved. Rather, the legislators intended that
the randomness requirements of N.J.S.A. 2A:71–
2 would accomplish this result. Finally, it is quite
clear that N.J.S.A. 2A:78–1 cannot be read to
contravene the clear **242  mandate of 2A:72–7
that jurors not be disqualified solely on the basis of
race. The procedures followed here did just that.

[50]  [51]  [52]  We now turn to the question
whether these statutory violations are of such
dimension as to require dismissal of defendant's
indictment. We do not construe our state's statute
*232  as requiring dismissal of the indictment

whenever the statutory commands are breached,
regardless of the nature or effect of the violations
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or the intent of those who committed them.
It is well-settled that judicial power to dismiss
an indictment is not to be exercised except on
the clearest and plainest grounds and that an
indictment should stand unless manifestly deficient
or palpably defective. State v. Wein, 80 N.J. 491,
501, 404 A.2d 302 (1979); State v. Weleck, 10
N.J. 355, 364, 91 A.2d 751 (1952). In formulating
remedies for violations of the Federal Jury Selection
and Service Act, 28 U.S.C. §§ 1861–1869 (1982),
federal courts have noted that Congress “left room
for harmless error by providing that dismissal
should lie only when there was a substantial failure
to comply with the [Federal Jury Selection and
Service] Act.” Unted States v. Evans, 526 F.2d
701, 705 (5th Cir.), cert. den., 429 U.S. 818, 97
S.Ct. 62, 50 L.Ed.2d 78 (1976). We believe that
our statute is infused with a similar purpose, and
that violations of it should warrant dismissal of an
indictment only where they substantially undermine
the randomness and objectivity of the selection

mechanism or cause harm to the defendant. 47

47 In this regard, irregularities in the selection
of grand juries are to be distinguished from
those in the selection of petit juries. It has
been recognized that the special, fundamental
role played by the petit jury in our system
of criminal justice may call for reversal of
a conviction because of improper selection
procedures even in the absence of a showing
of prejudice. State v. Kociolek, supra, 23 N.J.
400, 129 A.2d 417; State v. Wagner, supra, 180
N.J.Super. at 567, 435 A.2d 1190.

[53]  [54]  [55]  With these principles in mind, we
decline to dismiss defendant's indictment because
of the statutory violations. We acknowledge
that the assignment judges' procedures were
improper and that they may have even created
the potential for abuse. However, no one suggests
that the independence of the grand jury itself was
compromised, cf. State v. Hart, 139 N.J.Super.
565, 568, 354 A.2d 679 (App.Div.1976), or that
the panel was in any way biased or prejudiced, or
that “the grand jury had before it no substantial
or rationally persuasive evidence upon which to
base its indictment,” Costello v. United States, 350
*233  U.S. 359, 364, 76 S.Ct. 406, 409, 100 L.Ed.

397, 403 (1956) (Burton, J., concurring). Were

we to sense any such fundamental injustice, we
would not hesitate to call for further proceedings.
Although the procedures used obviously implicated
the randomness of the selection process, there is
no showing that they substantially undermined
the randomness principle, and when, as here, the
purpose of the judges' actions was to achieve greater
racial balance and not impermissibly to exclude
members of a cognizable group, the statute does not
call for a dismissal.

[56]  Nor can we agree with defendant's contention
that the judges' procedures give rise to a
claim that Essex County grand juries were
constituted in a manner violative of the sixth or
fourteenth amendments. As previously discussed,
one of the essential elements of a prima facie
claim is that the procedures used result in
substantial underrepresentation of a cognizable
group. Defendant produced no evidence, however,
concerning the actual representation of blacks
on Essex County grand juries; his evidence
went solely to the percentage of blacks in the
pools from which the juries were selected. It
is thus impossible for this Court to say that
the assignment judges' procedures, which came
into play after the qualified list was constituted,
caused any underrepresentation of blacks, much
less a substantial underrepresentation. Plainly,
defendant's constitutional challenge to the system
must fail on this prong of the prima facie test.

[57]  The assignment judge's dismissal of two
blacks from the specific grand jury that indicted
defendant requires separate constitutional analysis.
In recent decisions **243  limiting prosecutors'
use of peremptory challenges, both this Court and
the United States Supreme Court have made clear
that unconstitutional exclusion of blacks and other
cognizable groups during jury selection may occur
in an individual case as well as systematically over a
period of time. See  *234  Batson v. Kentucky, 473
U.S. 1712, ––––, 106 S.Ct. 1712, 1722, 90 L.Ed.2d
69, 87 (1986); State v. Gilmore, 103 N.J. 508, 527,
511 A.2d 1150 (1986). Applying the principles set
forth in Batson and Gilmore, however, we hold
that the dismissal of two blacks from defendant's
grand jury was not an error of constitutional

magnitude. 48
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48 Defendant's brief does not attack the
constitutionality of the dismissal of the
two prospective black jurors for failure to
comply with Batson and Gilmore for the
obvious reason that his brief was written
before those cases were decided. Defendant
does, however, claim that the dismissal of
these jurors from the grand jury which
indicted him was unconstitutional because
it “resulted in a greater underrepresentation
of members of his own race than would
have occured randomly.” The critical flaw
in this claim is that the Supreme Court
has not defined underrepresentation by
comparing the representation of the group
that “would have occurred randomly” with
the actual representation of the group on
the jury. Rather, “underrepresentation must
be proved ... by comparing the proportion
of the group in the total population to the
proportion called to serve as grand jurors.”
Castaneda v. Partida, supra, 430 U.S. at 494,
97 S.Ct. at 1280, 51 L.Ed.2d at 510 (emphasis
added). Because the number of blacks that
actually served on defendant's grand jury was
greater than that in the total population, no
“underrepresentation” can be said to have
occurred in the Castaneda sense.

[58]  In Batson, the prosecutor used his peremptory
challenges to strike all four blacks from the petit
jury venire, leaving the defendant, a black, to be
tried by an all-white jury. 473 U.S. at ––––, 106
S.Ct. at 1715, 90 L.Ed.2d at 78. Overruling its
prior determination in Swain v. Alabama, supra,
380 U.S. 202, 85 S.Ct. 824, 13 L.Ed.2d 759, the
Court held that the prosecutor's conduct may have
violated the equal protection clause. “Exclusion of
black citizens from service as jurors,” the Court
said, “constitutes a primary example of the evil
the Fourteenth Amendment was designed to cure.”
473 U.S. at ––––, 106 S.Ct. at 1716, 90 L.Ed.2d at
80 (emphasis added). To “establish a prima facie
case of purposeful discrimination in selection of
the petit jury” under Batson, the defendant must
show that “the prosecutor has exercised peremptory
challenges to remove from the venire members of
the defendant's race.” Id. at ––––, 106 S.Ct. at 1722,
90 L.Ed.2d at 87. The facts in the present case belie
any contention that the assignment judge exercised
his powers in order “to remove from the venire

*235  members of the defendant's race”: the actual
grand jury empanelled contained nine blacks, and
the assignment judge testified that in dismissing
the two jurors he sought to achieve a more truly
representative grand jury. While the assignment
judge's actions were improper under statutory law,
and certainly would have been unconstitutional
had they been intended to exclude all or virtually
all blacks from the grand jury, we cannot find in
these circumstances that they constituted the type of
“purposeful discrimination” interdicted by Batson
and the fourteenth amendment.

[59]  [60]  In State v. Gilmore, supra, 103 N.J.
508, 511 A.2d 1150, we held that in addition to
raising the equal protection concerns identified in
Batson, a prosecutor's use of peremptory challenges
to exclude all blacks from a petit jury violated the
defendant's state constitutional right to an impartial
jury drawn from a representative cross-section of

the community. We do not believe that this right 49

was violated by the assignment judge's actions in
this case. In Gilmore, defendant was tried by an
all-white jury; here, nine blacks remained on the
grand jury. Of course, “one need not eliminate
100% of minority jurors to achieve an impermissible
purpose. If the minority's representation is reduced
to ‘impotence,’ as, for example, by the challenge of
a disproportionate number of group members,” the
representative cross-section requirement may not
be fulfilled. **244  Commonwealth v. Soares, 377
Mass. 461, 387 N.E.2d 499, 516 n. 32, cert. den.,
444 U.S. 881, 100 S.Ct. 170, 62 L.Ed.2d 110 (1979).
But it is clear that the assignment judge's practices
here did not reduce the minority's representation
to “impotence” or “restrict unreasonably the
possibility that the petit jury will comprise a
representative cross-section of the community,”
State v. Gilmore, supra, 103 N.J. at 529, 511 A.2d
1150. The grand jury that indicted defendant was
more than representative of the Essex County
*236  black population, and we therefore hold that

the dismissal of the two additional black jurors,
while erroneous, was not unconstitutional.

49 We assume, without deciding, that this right is
applicable at the grand jury stage as well as at
the petit jury stage. See State v. Porro, supra,
152 N.J.Super. at 265, 377 A.2d 264.
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3.

Lastly, defendant seeks dismissal of his indictment
on the ground that the procedure for selecting grand
jury forepersons in Essex County contravenes the
sixth and fourteenth amendments, as well as Article
I, paragraphs 5, 8, and 9 of the New Jersey

Constitution, “and New Jersey statutes.” 50

50 Defendant does not specify which statutes he
believes were infringed, making analysis of
his statutory claim difficult. N.J.S.A. 2A:72–
7 outlaws discrimination in the selection of
grand or petit jurors, but makes no specific
reference to selection of the foreperson. We
believe the statute addresses only selection
of the jury as a body and not the selection
of a member of that body to perform
administrative tasks.

Once each grand jury was selected, the assignment
judges used discretion to choose the foreperson and
his or her deputy. To locate potential forepersons,
the judges would review all the questionnaires and
excuse letters of the grand jurors prior to their being
empaneled. Once the grand jury was empaneled,
both judges would have a short conversation with
the grand jury manager, to determine who would
be the best foreperson and deputy. Both judges
testified that they tried to ensure that a “balance”
of people became forepersons. One judge took
into account leadership and administrative skills
and educational or employment background. The
other judge testified that although he did not look
for a “leader,” he expected the foreperson to be
articulate, have an average ability to read and
write, and not be timid. The defendant adduced
evidence that for blacks in the grand jury foreperson
position, there was an absolute disparity of 29.8%
and a comparative disparity of 83%, with standard
deviations of 7.2.

[61]  The sixth amendment's fair cross-section
requirement does not extend to the post of grand
jury foreperson. See *237  United States v. Holman,
680 F.2d 1340, 1356 (11th Cir.1982); United States
v. Perez-Hernandez, 672 F.2d 1380, 1385 (11th
Cir.1982). Only the equal protection clause has
been invoked to prohibit discrimination in that

post and then only when the foreperson's functions
are deemed constitutionally significant. See Hobby
v. United States, 468 U.S. 339, 104 S.Ct. 3093,
82 L.Ed.2d 260 (1984). Moreover, we see no
reason why this Court should interpret the state
Constitution to create such a fair cross-section
right. In Perez-Hernandez, supra, the Eleventh
Circuit, in explaining why the fair cross-section
right does not apply to the grand jury foreperson,
said:

[T]he Sixth Amendment right
to an “impartial jury” is
given full effect by insuring
that distinct groups of the
community are represented,
but are not given the
opportunity to dominate, or,
in the alternative, denied the
opportunity to participate,
in a democratic system of
justice. Accordingly, the fair
cross section analysis is only
applicable to groups, such as a
grand or petit jury, which can
represent society as a whole.
One person alone cannot
represent the divergent views,
experience, and ideas of the
distinct groups which form
a community. Thus, a grand
jury foreman is a member of
the group which represents a
cross section of his or her
community, but he or she
cannot be a fair cross section
of that community. [672 F.2d
at 1385.]

Ramseur's equal protection claim is still
outstanding, however. The tripartite test is the same
for the underrepresentation in the post of grand jury
foreperson as for the underrepresentation of blacks
in the source and qualified lists.

**245  The question here is whether the grand jury
foreperson in this state performs duties that are so
significant that the equal protection clause may be
said to be violated. In Hobby v. United States, supra,
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the Supreme Court found that the post of federal
grand jury foreperson was “essentially clerical in
nature: administering oaths, maintaining records,
and signing indictments.” 468 U.S. at 344–45, 104
S.Ct. at 3096, 82 L.Ed.2d at 266. The Court found
that “the ministerial trappings of the post carry with
them no special powers or duties that meaningfully
affect the rights of [the accused] beyond those
posessed by every member of that body.” Id. at 345,
104 S.Ct. at 3096, 82 L.Ed.2d at 266. According to
the Court, the foreperson has “no authority apart
from that of the grand jury as a whole to *238  act
in a manner that determines or influences whether
an individual is to be prosecuted.” Id.

Ramseur places primary reliance on the plurality
opinion in Rose v. Mitchell, supra, 443 U.S. 545, 99
S.Ct. 2993, 61 L.Ed.2d 739. In that case, the Court
“assume[d] without deciding that discrimination
with regard to the selection of only the foreman”
required that a conviction be set aside. Id. at 551–52
n. 4, 99 S.Ct. at 2998 n. 4, 61 L.Ed.2d at 747 n. 4. The
defendant in Rose, however, had been convicted in
Tennessee state court. Under Tennessee law, the
trial court chose a foreperson from the general
population to serve as the thirteenth juror in a
body otherwise composed of persons selected by
a random process. A foreperson served for two
years and could be, and often was, reappointed.
He was expected to assist the district attorney in
investigating crimes, could conduct the questioning
of witnesses, and had to sign an indictment for it to
be valid. See id. at 548 n. 2, 99 S.Ct. at 2996 n. 2, 61
L.Ed.2d at 744 n. 2.

[62]  [63]  It is clear that the Tennessee grand
jury foreperson was in a position to guide the
decisionmaking process of the grand jury and
had substantially greater power than his federal
counterpart. In the instant case, the trial court
found, based on the evidence adduced at the
motion hearings, that the duties of the grand jury
foreperson in this state are closer to those of federal
forepersons than to those of Tennessee forepersons,
and hence are not constitutionally significant. We
agree with the conclusion of the court below and

therefore leave it undisturbed. 51

51 We find no merit to defendant's claim that
his jury challenge motion must be remanded
for a hearing before a judge from outside
Essex County. In the lower court, defendant
initially requested that the assignment judge
recuse himself and all other Essex County
judges from hearing the grand jury challenge.
The assignment judge properly recused himself
from the matter because of the possibility
that he would be called as a witness, but
ruled that motions to disqualify other judges
must be made before the judge sought to
be disqualified. See R.1:12–2 (providing that
“[a]ny party ... may apply to a judge for
his disqualification”) (emphasis added). He
thus denied the motion to recuse the other
judges “with the understanding, of course,
that defendant has the right to seek to recuse
any individual judge as the rules and the
cases permit.” Defendant apparently never
exercised that right, however. He is not
in a position now to attack the propriety
of the fact that his challenge was heard
by an Essex County judge. See Bonnet v.
Stewart, 155 N.J.Super. 326, 330, 382 A.2d
930 (App.Div.) (holding that party who had
sought disqualification of the judge who heard
his cause only from the assignment judge and
not the judge himself could not appropriately
raise recusal issue on appeal), certif. den.,
77 N.J. 468, 391 A.2d 483 (1978). Reaching
the merits nevertheless, we reject defendant's
argument that the jury challenge required the
Essex County judge who heard it “to evaluate
his ‘boss' ” and hence that defendant's right
to a fair and impartial hearing was violated.
While assignment judges are responsible for
the administration of the judicial system in
their vicinage pursuant to this Court's rules,
they are neither in theory nor in fact other
judges' “bosses.” Each member of the New
Jersey judiciary is accountable to no person
but only to the law and to his or her oath.
The responsibility lodged in assignment judges
over court administration matters is hardly of
such a nature as to render other judges in the
county incompetent to rule on the propriety of
their actions or to constitute a “reason which
might preclude a fair and unbiased hearing
and judgment, or which might reasonably lead
counsel or the parties to believe so.” R.1:12–
1(f).
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*239  B. Struck Jury
Defendant moved before trial for implementation
of the so-called “Arizona” or “struck” jury
system. The trial court had **246  determined
to empanel eighteen jurors and to leave until
the conclusion of the case the selection of the
twelve who would ultimately deliberate. Under
the form of “struck” jury system proposed by
defendant, it would have been necessary to death-
qualify a total of sixty prospective jurors before
any peremptory challenges could be asserted—the
eighteen to be sworn, plus twenty-six to account
for the number of peremptory challenges allowed
defendant, plus sixteen to accommodate the State's

peremptories. 52

52 The number of peremptory challenges that the
parties could have exercised is controlled by
Rule 1:8–3(d) (1983), which provides:

If the offense charged is ... murder ...
the defendant shall be entitled to 20
peremptory challenges if tried alone and
to 10 such challenges if tried jointly;
and the State shall have 12 peremptory
challenges if the defendant is tried alone
and 6 peremptory challenges for each 10
afforded defendants when tried jointly....

*240  The trial court rejected defendant's proposal
for a struck jury system, but recognized that if the
parties were required to exercise their peremptory
challenges after each juror was qualified, “neither
counsel [would] have any good idea as to
the composition of ... eighteen members that
[would] ultimately be selected.” The court therefore
qualified eighteen jurors before the parties were
called on to exercise peremptories; as each
peremptory was exercised, a new panel member
was examined on voir dire until a replacement
juror was qualified, at which point the other
party was permitted to challenge peremptorily.
The process continued in that fashion until a
jury of eighteen, satisfactory to both sides, was
obtained. As it turned out, neither the State
nor the defense exhausted its allotted number of
peremptory challenges.

Defendant acknowledges that the method of jury
selection is a matter reposed in the sound discretion

of the trial court, but he contends that the denial of
his motion for a struck jury amounted to an abuse
of that discretion, warranting a new trial before a
jury chosen in accordance with his proposal. The
struck jury system, says defendant, is the best suited
for insuring that capital defendants receive a fair
and impartial trial.

[64]  [65]  [66]  To the extent that defendant
claims a constitutional right to a struck jury, the
claim is without merit. The right to peremptory
challenges springs not from any constitutional
basis but rather from statutory provisions designed
to insure an impartial jury. State v. Singletary,
supra, 80 N.J. at 62, 482 A.2d 203; see N.J.S.A.
2A:78–7(c). States may fix reasonable limitations
on peremptory challenge procedures, “so long as
the right of challenge is not taken away and
reasonable opportunity is given to challenge.”
Veach v. McDowell, 133 Ind.App. 628, 184 N.E.2d
149, 151 (1962). Thus, the manner in which the
peremptory *241  challenges are exercised, if not
directed by statute, is within the discretion of the
court, limited by defendant's right to a fair and
impartial jury. St. Clair v. United States, 154 U.S.
134, 148, 14 S.Ct. 1002, 1008, 38 L.Ed. 936, 941
(1894); United States v. Turner, 558 F.2d 535, 538
(9th Cir.1977); State v. Brunson, 101 N.J. 132, 140,
501 A.2d 145 (1985); cf. Batson v. Kentucky, supra,
473 U.S. 1712, 106 S.Ct. 1712, 90 L.Ed.2d 69; State
v. Gilmore, supra, 103 N.J. 508, 511 A.2d 1150.

In Foraker v. State, 394 A.2d 208 (Del.1978),
the Delaware Supreme Court upheld the
constitutionality of a rule requiring the exercise of
peremptory challenges in capital cases immediately
after examination of individual jurors and not after
the entire jury has been impaneled.

We find no constitutional
defect in this procedure as
it rationally requires the
defendant and the State
to focus upon possible
prejudices of the individual
jurors, as opposed to allowing
evaluation of the composition
of the jury as an entire body.
In the context of a murder
trial, such a procedure is
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legitimate. [Id. at 215 (citation
omitted).]

See  **247  St. Clair v. United States, supra, 154
U.S. at 147–48, 44 S.Ct. at 1007–08, 38 L.Ed. at
941–42 (defendant in capital case does not have
right to examine all jury members for cause before
exercising peremptory challenges).

Defendant's contention that the struck jury system
is the only valid method of selecting a capital jury
fails not only as a constitutional argument but also
as a suggested statement of desirable state policy.
We understand the attraction of the struck jury
procedure: under it, the parties are confronted with
all of the jurors who might hear the case, enabling
the parties to make a comparative assessment
before exercising a peremptory challenge. See Swain
v. Alabama, supra, 380 U.S. at 217–18, 85 S.Ct. at
834, 13 L.Ed.2d at 771; United States v. Sams, 470
F.2d 751, 754 (5th Cir.1972). In no case, however,
has such a system been mandated. Indeed, in
United States v. Blouin, 666 F.2d 796 (2d Cir.1981),
the court held explicitly that the “ ‘struck jury
system’ ... is not required,” nor, on balance, even
“necessarily preferable to the ‘jury box’ system;
it is merely different.” Id. at 799. Certainly, the
struck jury *242  system is not necessarily more
fair for defendants; its benefits accrue also to the
prosecutor, who will likewise use the opportunity to
make a comparative assessment of potential jurors.

Moreover, the struck jury system poses certain
obvious problems, notably, in our view, in its
requirement that a larger group of jurors must
be questioned and qualified. 3 ABA Standards for
Criminal Justice Standard 15–2.6, commentary at
15.70 (2d ed. 1980). In capital cases, the process
is particularly lengthy because individual voir dire
may be required under Rule 1:8–3(a) and (d) for
many potential jurors, here sixty. Often neither
party will use all of the allotted peremptory
challenges, in which case jurors will have been
questioned unnecessarily.

The concerns over judicial economy raised by the
proposed system were addressed by this Court in
an analogous context in State v. Rios, 17 N.J. 572,
112 A.2d 247 (1955). In Rios, also a capital case,
the trial court denied defendant's application to

exercise a peremptory challenge after the juror had
been found acceptable to defense counsel and had
been sworn. In rejecting defendant's contention that
the denial constituted error, Justice Wachenfeld,
writing for a unanimous Court, observed:

Were we to sanction
peremptory challenges after
the swearing of the jurors, it
would soon become standard
practice for counsel to
withhold their peremptory
challenges until a full panel
had been sworn, doubtlessly
hoping thereby to gain the
advantage of an observation
made after the entire panel
had been seated. Such a
procedure would lead to but
further and needless delay in
the selection of a jury and
would not serve to advance
the ends of justice. [Id. at 594,
112 A.2d 247.]

This is not to say that we disapprove the use of a
“struck” jury system per se; it is to say, however,
that trial courts do not err in seeking to balance the
exigencies of the judicial system with the interests
of the parties in exercising informed peremptory
challenges.

[67]  [68]  [69]  We thus cannot say that the
trial court's analysis here was erroneous. In
essence, defendant's argument confuses his right
to an impartial jury with his interest in acquittal.
Defendant is not entitled, however, to a jury he
considers most *243  favorably disposed to him;
he is entitled to an impartial jury. The right
of challenge is one of exclusion, not selection.
E.g., State v. Marchese, 14 N.J. 16, 21, 101
A.2d 13 (1953). Here, defendant has made no
showing that the system used produced anything
other than an impartial jury. The method of jury
selection provided defendant a fair and reasonable
opportunity to exercise his peremptory challenges
to exclude any juror defendant believed would not
be impartial. We therefore hold that defendant was
not entitled to the qualification of sixty jurors prior
to the exercise of his peremptory challenges. The
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struck jury issue in future cases is left to the sound
discretion of the trial courts.

C. Voir Dire
Defense counsel in this case sought permission to
ask potential jurors several questions regarding

racial attitudes and **248  prejudices. 53  The trial
court, however, forbade all questioning on the
subject except for a single general question. This
limitation, according to defendant, made intelligent
challenges for cause and peremptory challenges
impossible, violating defendant's *244  right to
an impartial jury under the federal and state
Constitutions. See U.S. Const. amends. VI, XIV;
N.J. Const. of 1947 art. I, paras. 1, 10.

53 1. Have you had a negative experience with
someone of a different race than your own?
If yes, please tell us about it.

2. FOR WHITE JURORS ONLY:
Would you please describe your
experiences with black people?

IF JOB, NEIGHBORHOOD, OR
CHILDREN'S SCHOOL NOT
MENTIONED, ASK:

a. Are there any black people working at
(place where juror works)? If yes, What
contact do you have with them?

b. Are there any black people living
in your neighborhood? If yes, What
contact do you have with them? If no,
Why do you think that is?

c. If juror has school age children: What
is the racial composition of the student
body at your children's school? Does
your child have any black friends?

3. FOR NON–NEWARK RESIDENTS:
Do you ever have occasion to go to
Newark?

4. What are your impressions of Newark's
black neighborhoods?

5. How long have you lived in Essex
County?

a. IF FIFTEEN YEARS OR MORE:
What are your impressions about how
Newark has changed over the last 15
years? What do you think are some of
the reasons for these changes?

At a conference before jury selection began, the
trial court stated that “race is not, at all, a factor

in the case,” and that any questions on the issue
were therefore unnecessary. It saw “no reason at
all” to ask the questions relating to race proposed
by the defendant because the case did not involve
an interracial crime. Nevertheless, not wishing to
foreclose all such inquiry, the court ruled as follows:

I'll permit you to ask the
question as to whether race
would have any influence in
the ability of the [juror] to
reach a fair and impartial
verdict. If there is an
answer that requires further
elucidation, of course, I will
permit additional inquiry.

This judgment was consonant with the Supreme
Court's view of the law in this area. In Ristaino v.
Ross, 424 U.S. 589, 96 S.Ct. 1017, 47 L.Ed.2d 258
(1976), the Supreme Court held that due process
does not compel questions about racial bias except
in cases in which “[r]acial issues ... were inextricably
bound up with the conduct of the trial.” Id. at 596–
97, 96 S.Ct. at 1021, 47 L.Ed.2d at 264. However,
under the circumstances presented in Ristaino, with
the defendant accused of violent interracial crimes,
the Court would have required questioning about
racial bias “under [its] supervisory power” over
federal courts. Id. at 597 n. 9, 96 S.Ct. at 1022 n.
9, 47 L.Ed.2d at 265 n. 9. Further, the states were
“free to allow or require questions not demanded
by the Constitution.” Id. In Rosales-Lopez v. United
States, 451 U.S. 182, 191, 101 S.Ct. 1629, 1635, 68
L.Ed.2d 22, 30 (1981), the Supreme Court held that
in federal courts, denial of requested inquiry into
racial prejudice would constitute reversible error
“where the circumstances of the case indicate that
there is a reasonable possibility that racial or ethnic
prejudice might have influenced the jury.”

A plurality of the Rosales-Lopez Court explained
the result in Aldridge v. United States, 283 U.S. 308,
51 S.Ct. 470, 75 L.Ed. 1054 (1931), and Ristaino,
supra:

*245  Aldridge and Ristaino
together fairly imply that
federal trial courts must
make such an inquiry
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when requested by a
defendant accused of a
violent crime and where
the defendant and victim
are members of different
racial or ethnic groups. This
supervisory rule is based
upon and consistent with
the “reasonable possibility
standard” articulated above.
It remains an unfortunate fact
in our society that violent
crimes perpetrated against
members of other racial or
ethnic groups often raise such
a possibility. [451 U.S. at 192,
101 S.Ct. at 1636, 68 L.Ed.2d
at 31.]

The Court held that because the petitioner had been
tried for immigration law violations rather than
crimes of violence, and because no other special
circumstances existed, neither the Constitution nor
supervisory powers required inquiry into racial
**249  prejudice. Id. at 192–94, 101 S.Ct. at 1636–

37, 68 L.Ed.2d at 31–32.

Most recently, in Turner v. Murray, 476 U.S.
28, 106 S.Ct. 1683, 90 L.Ed.2d 27 (1986), the
Court held that “a capital defendant accused of
an interracial crime is entitled to have prospective
jurors informed of the race of the victim and
questioned on the issue of racial bias.” Id. at ––––,
106 S.Ct. at 1688, 90 L.Ed.2d at 37 (footnote
omitted). The Court adhered to the principle that
“[t]he fact of interracial violence alone is not a
‘special circumstance’ entitling the defendant to
have prospective jurors questioned about racial
prejudice,” id. at –––– n. 7, 106 S.Ct. at 1687 n. 7,
90 L.Ed.2d at 36 n. 7, but distinguished Ristaino
on the ground that “the crime charged [in Turner
] was a capital offense.” Id. at ––––, 106 S.Ct. at
1687, 90 L.Ed.2d at 35. In Turner, the trial court
had rejected the question, to be asked of jurors
during the voir dire preceding an interracial murder
trial, whether the fact the defendant was black and
the victim white would affect the juror's “ability to
render a fair and impartial verdict based solely on
the evidence.” Id. at ––––, 106 S.Ct. at 1685, 90
L.Ed.2d at 33.

[70]  In the instant case, by contrast, not only
was there no interracial crime involved, but the
trial court did allow a question on race analogous
to the one refused by the trial court in Turner.
The trial court thus exceeded both the federal
constitutional and supervisory standards. As in
Ristaino, moreover, *246  and in further contrast
to Turner, racial issues in the present case were
not “inextricably bound up with the conduct of the
trial.”  Ristaino v. Ross, supra, 424 U.S. at 597, 96
S.Ct. at 1021, 47 L.Ed.2d at 264. Not only were the
defendant, victim, and State's fact witnesses all of
the same race, but the defendant did not interpose a
racially implicated defense and racial issues formed
no part of the State's case. Defendant's argument
fails, therefore, as a matter of federal constitutional
law.

The present case provides no convincing
justification, moreover, for requiring a more
specific voir dire dealing with racial bias under state
law. In State v. Long, 137 N.J.Super. 124, 130–
31, 348 A.2d 202 (App.Div.1975), certif. den., 70
N.J. 143, 358 A.2d 190 (1976), where the defendant
stood trial on drug charges, the Appellate Division
held that absent “racial overtones,” see Ham v.
South Carolina, 409 U.S. 524, 93 S.Ct. 848, 35
L.Ed.2d 46 (1973), racial-prejudice inquiries were
not constitutionally imperative. Nevertheless,

[w]here a defendant does
request a voir dire inquiry as
to potential prejudice because
of color or other physical
characteristics, it is the better
practice for a judge to accede
to the request and pose
simple and direct questions
pointed to the specific element
of prejudice involved. [137
N.J.Super. at 131, 348 A.2d
202.]

Whether the failure to ask the question constitutes
an abuse of discretion, the court held, depends on
the facts of the case. Id. In Long itself, nothing in the
nature of the crime, “milieu” of the community, or
pretrial publicity made the court's failure reversible
error. Id. at 132, 348 A.2d 202. In this case, as in
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Long, the absence of racial overtones among either
the defendant and victim, or the defendant and
witnesses, or in the legal issues raised by either side
supports the trial court's judgment.

In contrast to the defendant in Long, the three black
male defendants in State v. Sims, 140 N.J.Super.
164, 355 A.2d 695 (App.Div.1976), stood trial
for the attempted murder of two white police
officers. The Appellate Division held that those
facts made questions concerning racial prejudice
appropriate, and ordered the trial court to ask
such questions if requested on a retrial granted
in part on other grounds. Id. at 173, 355 A.2d
695. Sims is distinguishable *247  from the instant
case, however, because Ramseur's crime was not
interracial.

We are sensitive to the reality of racial prejudice,
and to the possibility that jurors may prejudge a
defendant because of his or her race, even in the
absence of an interracial crime. Racial prejudice
may operate, for instance, when the defendant
is black **250  simply because the defendant is
black and regardless of the victim's color. We must
be particularly sensitive to this possibility in a
capital case. As the Supreme Court has recognized,
“[b]ecause of the range of discretion entrusted to
a jury in a capital sentencing hearing, there is a
unique opportunity for racial prejudice to operate
but remain undetected.” Turner v. Murray, supra,
476 U.S. at ––––, 106 S.Ct. at 1687, 90 L.Ed.2d at
35. This Court too has recognized the crucial role
of extensive voir dire in weeding out unfit jurors in
capital cases:

Another important, indeed
critical, means for dealing
with potential and latent
bias is the voir dire. The
court should consider the
efficacy of more exhaustive
and searching voir dire
examinations. The court
in conducting the voir
dire should be particularly
responsive to the requests
of counsel regarding the
examination of prospective
jurors as to potential bias.

The court should consider
whether there should be a
greater willingness to resolve
doubts in favor of the
defendant in excusing jurors
for cause. Particularly in
capital cases, trial judges
should exercise extraordinary
care in the voir dire of
potential jurors.... [State v.
Williams, 93 N.J. 39, 68–
69, 459 A.2d 641 (1983)
(footnotes omitted).]

[71]  We are satisfied, however, that where the case
itself carries no racial overtones, racial concerns
are met by the approach followed by the trial
court in the instant case although, where defendant
so requests, we would prefer a broader range of
inquiry. We reject the defendant's characterization
of the allowed question as a “sledgehammer”
inquiry. By allowing a general inquiry into whether
racial views would affect impartiality, and by
leaving open the possibility of further questioning
if the initial answer warranted it, the trial court
responded to the general problem of racially
prejudiced jurors. Because the case itself carried no
racial overtones, there was no abuse of discretion
in so limiting the questioning; nor would there
have been abuse in allowing more extensive *248
questioning. Under the circumstances in this case,
the trial court's approach cannot be said to have
deprived defendant of his right to an impartial jury,
even if a more searching inquiry is usually advisable
when requested.

D. Death Qualification
Defendant contends that New Jersey's process of
“death qualification” deprives capital defendants of
the right to an impartial jury as provided by the
federal and state Constitutions. He also contends
that the trial court's dismissal of two jurors in his
case on the ground that they were unqualified to sit
in a capital cause was erroneous and deprived him
of his right to an impartial jury.
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1.

At the time of the argument of these appeals,
there was an open question of whether the federal
Constitution forbade

removal for cause, prior to
the guilt phase of a bifurcated
trial, of prospective jurors
whose opposition to the
death penalty is so strong
that it would prevent
or substantially impair the
performance of their duties
as jurors at the sentencing
phase of the tria[l]. [Lockhart
v. McCree, 476 U.S. 162,
––––, 106 S.Ct. 1758, 1760, 90
L.Ed.2d 137, 142 (1986).]

The Supreme Court has since held in Lockhart v.
McCree, supra, that it does not. Thus defendant's
constitutional objection must be rejected as a matter
of federal law. Because defendant has based his
attack on Article I, paragraph 10 of our state
Constitution as well as the federal Constitution,
however, our inquiry cannot begin and end with
Lockhart. We must review the evolution of the
death qualification doctrine and arrive at our own
judgment on this matter.

In Witherspoon v. Illinois, 391 U.S. 510, 88 S.Ct.
1770, 20 L.Ed.2d 776 (1968), the Supreme Court
held that exclusion of all jurors who express
“conscientious scruples” against the death penalty
violates a capital defendant's right to an impartial
jury. “A man who opposes the death penalty, no less
than one who favors it,” the Court said, “can make
the discretionary judgment entrusted to him by the
State **251  and can thus obey the oath *249
he takes as a juror.” Id. at 519, 88 S.Ct. at 1775,
20 L.Ed.2d at 783. The Court stated that jurors
who made their opposition to the death penalty
“unambiguous” or “unmistakably clear,” however,
could be excluded.  Id. at 515 n. 9, 522 n. 21, 88 S.Ct.
at 1777 n. 21, 20 L.Ed.2d at 781 n. 9, 785 n. 21. In
Adams v. Texas, 448 U.S. 38, 45, 100 S.Ct. 2521,
2526, 65 L.Ed.2d 581, 589 (1980), the Court restated
the exclusion test in terms of whether the juror's

views “would prevent or substantially impair the
performance of his duties as a juror in accordance
with his instructions and his oath.”

Such jurors are referred to as “Witherspoon
excludables.” Lockhart v. McCree, supra, 476
U.S. at ––––, 106 S.Ct. at 1761, 90 L.Ed.2d at
143. The process of jury selection that eliminates
“Witherspoon excludables” from the panel is
referred to as “death qualification.” Id. The
question that Lockhart had to resolve was whether
the process of death qualification that is necessary
to select a jury capable of following the judge's
instructions in the capital sentencing phase of
the trial results in the seating of a jury that is
uncommonly prone to convict in the guilt phase.
The issue arose because Arkansas, by legislative
enactment and judicial decision, had provided for
the use in capital cases of a unitary jury, i.e., a
jury that sits during both the guilt and penalty
phases. The reliability and validity of the studies
that support the conclusion that “death qualified”
juries are more likely to convict were extensively
reviewed by the Supreme Court in Lockhart. The
Court accepted, “for purposes of [the] opinion[,]
that the studies are both methodologically valid and
adequate to establish that ‘death qualification’ in
fact produces juries somewhat more ‘conviction-
prone’ than ‘non-death-qualified’ juries.” Id. at
––––, 106 S.Ct. at 1764, 90 L.Ed.2d at 147.

The Court nonetheless held that the Constitution
does not prohibit states from death-qualifying
juries in capital cases. The Court first concluded
that death-qualification did not violate the fair
cross-section requirement for a jury because the
process did not involve the systematic exclusion
of a distinctive *250  group in the community.
Id. at ––––, 106 S.Ct. at 1764–66, 90 L.Ed.2d at
147–50. The group of “Witherspoon excludables”
differs significantly from the groups previously
recognized as distinctive, such as women and racial
minorities, because the “Witherspoon excludable”
group is identified as the result of an activity
“designed to serve the State's concededly legitimate
interest in obtaining a single jury that can properly
and impartially apply the law to the facts of the
case at both the guilt and sentencing phases of a
capital trial.” Id. at ––––, 106 S.Ct. at 1765, 90
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L.Ed.2d at 149. The Court emphasized, and the
defendant agreed, that the state had not instituted
its death qualification procedures for the purpose of
arbitrarily skewing the composition of capital-case
juries. Id.

The Court also rejected the argument that death
qualification deprives capital defendants of their
right to an impartial jury. Id. at ––––, 106 S.Ct. at
1766–70, 90 L.Ed.2d at 150–54. In its view, if the
Constitution required a certain mix of individual
viewpoints, i.e., those less or more prone to convict
on a particular jury, then courts would be required
to undertake the difficult task of balancing each
jury. Id. at ––––, 106 S.Ct. at 1767, 90 L.Ed.2d
at 151. The Court also emphasized the state's
“entirely proper interest in obtaining a single jury
that could impartially decide all of the issues in [the
defendant's] case.” Id. at ––––, 106 S.Ct. at 1768, 90
L.Ed.2d at 152.

The Court distinguished Witherspoon because in
that case Illinois had “deliberately slanted” the
process so that “ ‘when it swept from the jury
all who expressed [any] scruples against capital
punishment ..., the State crossed the line of
neutrality ... [by] produc[ing] a jury uncommonly
willing to condemn a man to die.’ ” Id. at ––––,
106 S.Ct. at 1768, 90 L.Ed.2d at 151 (quoting
Witherspoon v. Illinois, supra, 391 U.S. at 520–21, 88
S.Ct. at 1776, 20 L.Ed.2d at 784). The Court further
distinguished Witherspoon and Adams by noting the
lesser role of jury discretion at a traditional guilt
trial than at a capital sentencing proceeding. Id. at
––––, 106 S.Ct. at 1769, 90 L.Ed.2d at 154.

[72]  **252  We find that the protections regarding
death qualification afforded under the New Jersey
Constitution are no different from or greater than
those under the federal Constitution. We find no
distinct tradition of state constitutional doctrine
that would call for such a difference. As previously
noted (see supra at 210), New Jersey does not appear
to have a unique public attitude toward the death
penalty. The specific question of death qualification
in the context of the bifurcated trial is novel, but
as lower courts have noted, see State v. Cohen, 211
N.J.Super. 544, 551, 512 A.2d 500 (App.Div.1986);
State v. Bass, 189 N.J.Super. 461, 467, 460 A.2d 223

(Law Div.1983), this Court previously permitted
death qualification in trials where the guilt and
penalty phases were combined. See State v. Holland,
59 N.J. 451, 463, 283 A.2d 897 (1971). We thus find
no reason in state tradition or doctrine to depart

from Lockhart. 54

54 We place one reservation on this decision. The
reservation concerns the defendant's argument
that, as one federal district court put it, all of
the “evidence establishes that one consistent
and inevitable result of the death qualification
process is the disproportionate exclusion of
blacks and women.” Grigsby v. Mabry, 569
F.Supp. 1273, 1283 (E.D.Ark.1983), aff'd as
mod., 758 F.2d 226 (8th Cir.1985), rev'd
sub nom. Lockhart v. McCree, 476 U.S.
––––, 106 S.Ct. 59, 90 L.Ed.2d 137 (1986).
We have before us no evidence that in
New Jersey there has been a resultant
systematic exclusion of blacks and women in
disproportionate numbers. In State v. Gilmore,
supra, 103 N.J. 508, 511 A.2d 1150, we recently
expressed our disdain for the systematic
exclusion of distinctive groups because of our
special commitment to the fair cross-section
requirement. Therefore, if data relevant to
the New Jersey practice are presented to us
indicating such a result, we would be prepared
to address this constitutional concern.

Nor do we find that death qualification of jurors
prior to the guilt phase of a capital trial offends
notions of fundamental fairness. Three reasons
support this conclusion.

[73]  First, we note that the Legislature has
addressed the fairness issue in the scheme that it
has developed. Although there is no constitutional
compulsion that there be a jury at the penalty phase,
Spaziano v. Florida, 468 U.S. 447, 104 S.Ct. 3154, 82
L.Ed.2d 340 (1984), our statute presupposes in most
*252  instances that there shall be the same jury

that heard the guilt/innocence phase of the trial. 55

This scheme is seen as “evidencing a desire for
‘death qualification’ before the guilt phase.” State
v. Bass, supra, 189 N.J.Super, at 464, 460 A.2d 223.
Ordinarily we defer to such a determination when
“substantive fairness is a matter of legislative policy
that does not offend constitutional principle.” State
v. Roth, supra, 95 N.J. at 345, 471 A.2d 370
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(sustaining procedures for state appeal of certain

criminal sentences). 56

55 Section c(1) provides:
Where the defendant has been tried by a
jury, the [separate sentencing] proceeding
shall be conducted by the judge who
presided at the trial and before the jury
which determined the defendant's guilt
except that, for good cause, the court
may discharge that jury and conduct the
proceeding before a jury empaneled for
the purpose of the proceeding.

56 We cannot agree with the concurring opinion's
suggestion that avoidance of a jury prone to
convict in the guilt phase may constitute “good
cause” for empanelling a new sentencing jury
within the meaning of Section c(1). Such an
interpretation would mean that “good cause”
for empanelling a new jury would exist in
most if not practically all death penalty cases.
The language of the statute and its legislative
history clearly demonstrate, however, that
the Legislature intended the “good cause”
provision to be reserved for the exceptional,
not the ordinary, case. See Capital Punishment
Act: Hearings on S.112 Before the N.J.
Senate Judiciary Comm., 200th Leg., 2nd Sess.
(1982). Nor are we free, as the concurring
opinion suggests, to require post-guilt death
qualification pursuant to our common-law
supervisory powers over the administration of
criminal justice. The Legislature has spoken
in this area, explicitly requiring that generally
the same jury must decide both guilt and
sentencing. Absent a constitutional basis, this
Court is not empowered to override the
Legislature's determination.

Second, we note that other jurisdictions that have
addressed the issue since Lockhart v. McCree have
maintained their belief that death qualification
before the guilt phase of a capital trial does not
offend their principles of state criminal procedure,
whether based on state constitutional doctrine or
fairness to the defendant. See  **253  Blount v.
State, 511 A.2d 1030, 1038 (Del.1986); State v.
Hughes, 106 Wash.2d 176, 721 P.2d 902, 908 (1986).
Each of these jurisdictions has considered and
rejected challenges to death qualification prior to
the guilt phase.

*253  Finally, we believe, as do the other
jurisdictions that have addressed the issue, that
there is no satisfactory alternative to death
qualification of jurors prior to the guilt phase.
Following the Eighth Circuit's decision in Grigsby
v. Mabry, 637 F.2d 525 (1980), and before the
Supreme Court's 1986 reversal of that decision in
Lockhart v. McCree, the Arkansas Supreme Court
reconsidered its death qualification practices. That
court noted that “we should not be averse to
suggested changes in the jury system (which we
think should be specified by legislation, not by
judicial directive) if the resulting advantages could
be shown to outweigh the disadvantages. So far we
have not seen a suggested change meeting that test.”
Rector v. State, 280 Ark. 385, 659 S.W.2d 168, 173
(1983), cert. den., 466 U.S. 988, 104 S.Ct. 2370, 80
L.Ed.2d 842 (1984).

The Arkansas court concluded that “[t]he Grigsby
proposed modification, involving the same case
being tried twice before successive juries, is the least
appealing of the possibilities ... [, the effect being]
comparable to having the actors in a play, after the
audience had left the theater, repeat their lines in a
second performance.” 659 S.W.2d at 173. It rejected
as well the use of alternative jurors in the penalty
phase as involving an unnecessary “shuffling [of]
jurors in and out of the jury box ... [resulting in]
the separation of certain jurors' responsibility for
the verdict from their responsibility for fixing the
penalty. The two must go hand in hand, else the
common law jury system no longer exists.” Id.
at 174. Finally, the court perceived a danger that
jurors strongly opposed to capital punishment, in
an effort to avoid feeling any responsibility, would
tend to vote for acquittal. Id.

The Delaware Supreme Court has noted that it had
a long established statutory preference for a single
jury qualified to try both phases of a capital trial
and found that “[t]he State has a strong interest in
avoiding ... repetitive trials.” Blount v. State, supra,
511 A.2d at 1038. As to the selection of additional
jurors who would hear the trial

*254  and be substituted for
the jurors who could not
impose the death penalty at
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the beginning of the penalty
phase of the trial, ... these
new jurors would have to
deliberate on the penalty
with jurors who had already
deliberated on and considered
the evidence at the guilt/
innocence phase of the trial.
These new members would
be ignorant of the prior
discussions, running afoul of
the concept that a jury
reach a verdict through
deliberations which are the
common experience of all
jurors. [Id.]

See also People v. Fields, 35 Cal.3d 329, 673 P.2d
680, 197 Cal.Rptr. 803 (1983) (state interest in
unitary jury sufficient to exclude noncognizable
group of persons who would automatically vote
against death at the penalty phase), cert. den., 469
U.S. 892, 105 S.Ct. 267, 83 L.Ed.2d 204 (1984).

As the Washington Supreme Court has noted, the
two-jury system may indeed not be beneficial to
the defendant. “Jurors may harbor what one court
has referred to as ‘whimsical doubts' in the guilt
phase that might prevent them from voting for the
death penalty in the sentencing phase. If a new jury
sits in the sentencing phase, it will harbor no such
doubts and may be more likely to vote for the death
penalty.” State v. Hughes, supra, 721 P.2d at 908
(quoting Smith v. Balkcom, 660 F.2d 573, 580 (5th
Cir.1981), mod. on other grounds, 671 F.2d 858 (5th
Cir.), cert. den., 459 U.S. 882, 103 S.Ct. 181, 74
L.Ed.2d 148 (1982)).

[74]  [75]  In sum, we believe the State is entitled
to insist on a properly conducted interrogation
of jurors prior to the guilt phase of a capital
trial to determine whether their views on capital
punishment will substantially interfere with the
performance of their duties as jurors. Those duties
contemplate both phases of a capital trial, the guilt/
innocence phase and the penalty phase. We believe
that a jury should, to the extent it can, reach a
verdict **254  through deliberations which are the

common experience of all jurors. 57

57 Defendant also contends that death
qualification procedures are invalid under the
eighth amendment to the federal Constitution.
According to defendant, that amendment's
function to insure that criminal punishments
accord with contemporary standards of
decency is eviscerated by a procedure that
totally eliminates one important viewpoint
from finding expression in jury deliberations
in capital cases. We disagree. While
defendant invokes the principle of reliability
guaranteed in capital cases by the eighth
amendment, that principle is designed to
insure individualization of capital sentencing
decisions, and is not offended by the exclusion
of those jurors who, regardless of the facts
and circumstances, would automatically vote
against imposition of the death penalty. It
is difficult to see how the eighth amendment
gives a capital defendant a right to implant
a veto power in his sentencing-phase jury.
Indeed, adoption of defendant's proposal
would plainly violate the other important
principle embedded in the eighth amendment,
the principle of consistency, inasmuch as it
would make eligible for the death sentence
only those defendants unlucky enough to have
failed to draw any Witherspoon excludable
jurors from the randomly selected jury venire.
We believe that defendant's eighth amendment
argument amounts to no more than a
restatement of his contention discussed supra
at 251 that death qualification violates his
sixth amendment right to a jury drawn from a
fair cross-section of the populace. The eighth
amendment insures that the state's sentencing
policies are consistent with contemporary
standards of decency; it does not leave the
state powerless to effectuate those sentencing
policies, such as the death penalty, that are in
accord with those contemporary standards.

*255  2.

Defendant contends that the trial court erred in
excluding two jurors for cause under Witherspoon
v. Illinois, supra, 392 U.S. 510, 88 S.Ct. 1770,
20 L.Ed.2d 776. For some time, it was thought
that under Witherspoon prospective jurors could be
excluded from the jury for cause only if they
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made unmistakably clear (1)
that they would automatically
vote against the imposition
of capital punishment without
regard to any evidence that
might be developed at the
trial of the case before them,
or (2) that their attitude
toward the death penalty
would prevent them from
making an impartial decision
as to the defendant's guilt. [Id.
at 522 n. 21, 88 S.Ct. at 1777
n. 21, 20 L.Ed.2d at 785 n. 21
(emphasis in original).]

[76]  [77]  In 1980, the Supreme Court re-
examined the test for when a prospective juror
may properly be excluded from a jury based on
views about capital punishment. “[A] juror may
not be challenged for cause based on his views
about capital punishment unless those views would
prevent or substantially impair the performance
of his duties as a juror in accordance with his
instructions and his oath.” Adams v. Texas, supra,
448 U.S. at 45, 100 S.Ct. at 2526, 65 L.Ed.2d at 589.
If a prospective juror is excluded on any broader
grounds than his ability to follow *256  the law
or abide by his oath, the death penalty cannot be
imposed. Id. at 48, 100 S.Ct. at 2528, 65 L.Ed.2d at
591. “The apparent conflict between the two-part
Witherspoon test and this test enunciated in Adams
is to be resolved in favor of the Adams test.” Blount
v. State, supra, 511 A.2d at 1036 n. 2; see Wainwright
v. Witt, 469 U.S. 412, 105 S.Ct. 844, 83 L.Ed.2d 841
(1985). We agree. Henceforth, trial courts shall use

the Adams test in death-qualifying a jury. 58

58 The New Jersey Judges' Bench Manual for
Capital Cases has adopted the Adams test:

The prospective juror must be able to
respond affirmatively to [this] ultimate
inquir[y]: ... Do you believe that if you
are a juror considering the penalty to be
imposed, that your individual views on
capital punishment would not prevent or
substantially impair the performance of

your duties as a juror and your ability to
decide on a penalty of death? [Id. at 33.]

This standard does not require that a juror's bias be
proven with unmistakable clarity. “This is because
determinations of juror bias cannot be reduced to
question-and-answer sessions which obtain results
in the manner of a catechism....” Wainwright v.
Witt, supra, 469 U.S. at 424, 105 S.Ct. at 852, 83
L.Ed.2d at 852.

[78]  The converse of this proposition is obviously
that capital jurors are not expected to demonstrate
that the gravity of the task would not have any
effect at all on their ability to perform their duties.
As the Court explained in Adams:

**255  But neither
nervousness, emotional
involvement, nor inability to
deny or confirm any effect
whatsoever is equivalent to
an unwillingness or an
inability on the part of
the jurors to follow the
court's instructions and obey
their oaths, regardless of
their feelings about the death
penalty. [448 U.S. at 50, 100
S.Ct. at 2529, 65 L.Ed.2d at
592–93.]

[79]  It is against these standards that we must
test the exclusion of the two jurors. Of necessity,
a sound measure of discretion must be reposed in
our trial courts to determine whether a given juror
can well and truly discharge the grave responsibility
entrusted or whether the juror's views on the
*257  death penalty would prevent or substantially

interfere with the performance of that duty.

[80]  Jurors must not be asked categorically
to prejudge their willingness to impose the
death penalty in the case. As noted, significant
uncertainty is to be expected in the average citizen
when asked to discharge the task. Just as we should
not expect jurors to state “unambiguously” or
“with unmistakable clarity” that they would never
impose the death penalty, we should not expect the
conscientious juror to state with the same clarity a
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willingness to convict in a case that has not yet been
heard.

[81]  A sensitive weighing and appraisal of a juror's
entire response must be made by the trial court in
its duty to resolve the question of whether the juror
has shown bias or prejudgment in answering the
questions. With these concerns in mind, we turn to
the voir dire of the two jurors involved.

a.

Juror C, when initially questioned by the court,
stated that he did not think that he could make
a determination based on the evidence if the
possibility existed that the defendant could receive
the death sentence. Upon further questioning by the
court, he qualified his answer to state that in certain
circumstances, such as the killing or torture of a
child, he could return a verdict calling for the death
penalty. This exchange then followed:

THE COURT: It is correct to say that you could
reach a verdict that would ultimately call upon
the court to impose a lesser sentence, is that
correct?

THE JUROR: Yes, yes.

THE COURT: So it is the death penalty that
concerns you?

THE JUROR: That's right.

THE COURT: But there are circumstances
under which you feel you could reach a verdict?

THE JUROR: Yes.

THE COURT: Knowing that it would have the
effect of condemning the defendant to death?

THE JUROR: Yes.

*258  At this point the prosecutor questioned
Juror C, who stated that he held religious beliefs
against the death penalty, and that while he could
find a person guilty of murder, he could never
impose capital punishment. Even in response to
defense counsel, Juror C stated that although he

could decide whether aggravating or mitigating
factors existed and could weigh them, “I wouldn't
give him the death penalty.” He again added the
qualification that he would return a death verdict if
the brutal death of a child was involved.

[82]  Defendant argues that because Juror C did
not state his unequivocal opposition to the death
penalty, and did not make “unmistakably clear”
that he would “automatically” vote against death
at the penalty phase or that he would not be
impartial at the guilt/innocence phase, exclusion
was improper. This argument tracks the language of
Witherspoon v. Illinois, supra, 391 U.S. 510, 88 S.Ct.
1770, 20 L.Ed.2d 776, whose test, as previously
noted, has been modified by later Supreme Court
cases. We are satisfied that the trial court correctly
evaluated the juror's ability to perform his duty
under Adams.

b.

The exclusion of Juror M presents a much more
difficult question. Unlike Juror C, Juror M initially
expressed an open **256  attitude toward the death
penalty. When initially asked by the court whether
he had views regarding the death penalty, he
responded, “no, no.” Although he stated that as for
favoring or opposing the death penalty, he would
not favor it, he also stated there were certain types
of crimes that would warrant capital punishment.
When he was asked if he could weigh aggravating
and mitigating factors even though a possible
consequence could be the death of a defendant, he
answered, “I don't think I could.” But in further
colloquy with the court, after fuller explanation of
the aggravating and mitigating factors, he agreed
that, depending on the evidence in this case, *259
he could reach a verdict that ultimately would
lead to condemning the defendant to death. The
colloquy concluded:

THE COURT: And you say you feel that you
could be a juror and in certain circumstances
return a verdict that would lead me to condemn
the defendant to death. Is that correct?

THE JUROR: Yes.
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THE COURT: All right.

Defense counsel then undertook to probe further
and asked Juror M if he felt that death was the
appropriate punishment any time a person was
convicted of murder. To this Juror M said: “In
self-defense I would say no.” He later included
mentally disturbed and alcoholic defendants in
the category of those whom he felt should not
be sentenced to death. After further discussion
concerning workings of the statute and the trial,
Juror M again said he could fairly weigh the
aggravating and mitigating factors.

The prosecutor then undertook the questioning
and asked whether Juror M could return a verdict
that condemned the defendant to die, to which he
replied: “At the moment I said I would have to
actually think about that.” The court then took
up the questioning and, in an extended colloquy,
reinterrogated the juror with the final question
being:

THE COURT: Do you feel you could sit as a
juror in this case and reach a verdict as to guilt
or innocence knowing that, depending upon your
finding, that it could well be the first step leading
to the death of this defendant?

THE JUROR: Yes, I could sit in the jury.

The court continued the inquiry, informing the
juror that “[t]oday is the deadline, we have to
know,” to which the juror ultimately said, “I don't
actually think I could go along with the death
penalty.”

In further colloquy between defense counsel, the
court, and the juror, the juror said that he could
properly weigh aggravating and mitigating factors,
although he expressed his preference not to be
involved with a capital case. Defense counsel
resumed attempts to determine whether the juror
could set aside his personal feelings and follow the
law. The court then finally asked:

*260  THE COURT: Why can't you follow the
law? Do you feel that the law is so morally
repugnant to your views, in other words, the

law is inconsistent with your views on capital
punishment?

THE JUROR: Yes. I feel I just—I just don't feel
right about the death penalty. I don't—it's just
something within me, Your Honor. I can't.

The defendant contends that the trial court erred by
excusing Juror M from the jury because of his views
on the death penalty. While there may now appear
in the cold print of this record some lack of patience
in the questioning of this juror, we are perhaps
too far removed from the courtroom to appreciate
fully the exchange as it developed. Justice Clifford
reminded us of this reality in his dissent in State v.
Gilmore, supra, 103 N.J. at 547, 511 A.2d 1150:

We can profit from an occasional reminder
of the limitations that our isolation from the
courtroom imposes on a full appreciation of
the trial dynamics. As Judge Jayne once put
it, even the best and most accurate record of
oral testimony is like “a dehydrated peach; it
has neither the substance nor the flavor of
the peach before it was dried.” Trusky v. Ford
Motor Co., 19 N.J.Super. 100, 104, 88 A.2d
235 (App.Div.1952). A **257  bloodless record
conceals subtle nuances; although we cannot
always sniff them out, they do not often escape
detection by our trial judges.

[83]  Here, as in the case of Juror C, the court
ultimately had to determine whether the juror's
views could prevent or substantially impair the
performance of his duties as a juror in accordance
with his instructions and oath. The court's conduct
reflects a sufficiently sensitive appraisal of the
capacity of this juror, whether its result was one
we might or might not have reached ourselves.
We do not find that the court's exercise of judicial
discretion was unconstitutional.

c.

Although defendant has not raised the point, we
have also considered whether there was plain error
in the questioning of Juror S. (She will be known
to the parties from the trial court proceedings.)
She too originally said that she had no views
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on capital punishment. Even though she said she
would not like to weigh aggravating and mitigating
circumstances, knowing a possible consequence of
her decision would be death, she at first thought she
could do it. After further thought, however, *261
she finally stated, “I don't think I could sentence
—go along with the capital punishment.” But
upon further questioning, she answered differently,
saying:

I could sit, but like I said, I
would have to hear the facts
presented, listen, you know,
to all the evidence and what
not and I would have to be
fair, you know, whether I
agree with the rest of them or
not. I have to be fair to myself
and also to the person on trial.

Questioned again about the discrepancy, she agreed
that she would be unable to reach a verdict knowing
the effect of her decision would be to condemn the
defendant to death.

Defense counsel then questioned her. Although
agreeing she would follow the law, she stated, “but
I still, you know, am hesitant when it comes to
the final result.” The court informed her that her
answers would be final as of that day and that it
needed to know whether she could participate in
this process. At that point she said: “I'm going to
retract my statement. I couldn't do it. Couldn't.”
She finally agreed with the court that her opposition
was so firmly held and so strong that she would
be unable to weigh the factors knowing that a
consequence of her verdict could be to condemn
the defendant to death. Further colloquy did not
resolve the ambiguity. In final response, the juror
stated that although she felt perfectly capable to
sit as a juror and make any and every fact-finding,
her difficulty was making that fact-finding knowing
that the consequence could be death.

[84]  Again, this presents a difficult case of
deciphering the answers of a confused juror. The
answers portray the same problems that we noted
in the case of Juror M. We are not left with the
conclusion that the trial court erred in its assessment
of the juror's views.

V.

Trial Issues

A. Psychiatric Defense
Proceeding to the claims of error at trial, we first
take up defendant's argument that two decisions by
the trial court *262  deprived him of due process
and effective assistance of counsel with respect to
his psychiatric defense.

First, defendant attacks the trial court's refusal to
rule on the issue whether defendant's prior murder
conviction would be admissible in evidence until
after one of the defendant's psychiatric experts,
Dr. Lewis, had testified. Defendant contends that
he chose not to bring out the conviction in
direct examination of Dr. Lewis because he was
unsure whether the conviction would be admissible.
When the court later did rule this evidence to
be admissible and the State raised the evidence
in its direct examination of its own expert, the
jury, according to defendant, was led to the
erroneous conclusion that Dr. Lewis had ignored
the conviction in reaching her findings regarding
defendant's psychiatric condition.

[85]  **258  We find no error. The trial court's
decision to delay its ruling until the State requested
to offer the prior conviction was not improper.
We have advised courts against making evidentiary
decisions prematurely. See State v. Cary, 49 N.J.
343, 352, 230 A.2d 384 (1967) (“a trial judge
generally should not rule on the admissibility of
particular evidence until a party offers it at trial”);
State v. Hawthorne, 49 N.J. 130, 143, 228 A.2d 682
(1967) (“most evidence problems are best and most
expeditiously settled in the atmosphere and context
of the trial”), overruled on other grounds, State v.

Sands, 76 N.J. 127, 386 A.2d 378 (1978). 59  Even
assuming that the court should have made a ruling
on the admissibility of the conviction prior to Dr.
Lewis' testimony, the fact is that defense counsel did
not, at the time, object to the court's decision to
postpone his ruling. The predicament, if such it be,
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in which defense counsel found themselves was one
of their own making.

59 Of course, the general admonition against
premature evidentiary rulings should not
apply with the same force in capital cases. Trial
courts should feel no compulsion to adhere to
the rule where a capital defendant has shown
that his examination of a witness might be
impaired in the absence of an early ruling.

*263  Most important, defendant was not
prejudiced by the court's actions. Defendant does
not challenge the correctness of the trial court's
ruling, reached after a full Evidence Rule 8 hearing,
that the prior conviction was admissible. Defendant
was free to raise the issue in direct examination
of Dr. Lewis if he so desired. The record tends
to support the State's assertion that it was defense
counsel's strategy rather than the absence of a
trial court ruling that led defense counsel not to
question Dr. Lewis about the prior conviction; even
after the State had raised this matter in direct
examination of its own witness, defendant did not
question his rebuttal witness, Dr. Ervin, about it.
Having chosen not to elicit testimony regarding
the prior conviction from either Dr. Lewis or Dr.
Ervin, defendant cannot now renounce his strategy.
Accordingly, we hold that the trial court's refusal
to rule on this issue earlier was not an abuse of
discretion.

Second, defendant contends that the trial court
forced the case to trial even though defense
counsel's preparations for the psychiatric defense
were incomplete, thereby depriving him of effective
assistance of counsel.

[86]  [87]  [88]  A defendant is entitled to a
reasonable time to prepare for trial. 3 C. Torcia,
Wharton's Criminal Procedure § 422 (12th ed. 1975).
What constitutes a reasonable time depends upon
the facts of each case. Relevant factors include the
time available for investigation and preparation,
the gravity of the charge, the experience of
counsel, the complexity of possible defenses, and
the accessibility of witnesses. United States v. Golub,
638 F.2d 185, 189 (10th Cir.1980). Whether defense
counsel has had enough time to prepare for trial
is ordinarily a question for the trial court, and

its decision will not be set aside unless the court
abused its discretion.  United States v. Gallagher,
620 F.2d 797, 800 (10th Cir.), cert. den., 449 U.S.
878, 101 S.Ct. 224, 66 L.Ed.2d 100 (1980); see State
v. Tulenko, 133 N.J.L. 385, 391, 44 A.2d 350 (E.
& A.1945) (whether to grant a continuance is a
matter for the discretion of the trial court); In *264
re Elizabeth Educ. Ass'n, 154 N.J.Super. 291, 299,
381 A.2d 369 (App.Div.1977) (“[t]he granting of
a continuance is a matter exclusively within the
province and sound discretion of the trial judge”),
certif. den., 77 N.J. 492, 391 A.2d 507 (1978).

[89]  Under the facts of the present case, we
cannot say that the trial court abused its discretion.
Defendant was indicted on September 17, 1982.
The first trial date set was February 14, 1983.
On January 3, 1983, defense counsel advised the
court that medical and psychiatric examinations
of the defendant were not complete, and the
court postponed the trial date until February 28.
On February 14 defendant again requested an
adjournment on the ground that weather conditions
had delayed the arrival of his doctors. The trial
date was postponed until April 4, with **259
no objection to that date from defense counsel.
Although jury selection began on April 4, the actual
trial did not commence until April 25. Despite
some difficulty in obtaining written reports from his
experts, defendant did have these reports prior to
the start of the trial on April 25 and presumably had
ample time prior to that date to communicate with
his expert. We thus can find no prejudice resulting
from the trial court's adherence to the April 4
schedule. Accordingly, we hold that the trial court's
scheduling decision did not deprive defendant of a
fair trial.

B. Admissibility of Prior Acts
Defendant next contends that the trial court
committed reversible error in permitting the State
to present evidence of his prior crimes or threats
directed at Asaline Stokes, the victim.

In order to prove that the attack on Asaline Stokes
was knowing and purposeful, the State introduced
testimony that defendant had threatened her on
several occasions. Venus Naylor, Ms. Stokes'
grandchild, testified that approximately one or
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one and one-half years before the murder, she
witnessed an argument between defendant and her
grandmother. Defendant allegedly told Ms. Stokes
that she “was going to regret it.” *265  The
next day, defendant and Ms. Stokes had another
argument because Ms. Stokes had been visited by a
male friend, Bradford Foster. According to Venus,
defendant said that “what he say yesterday was
about to come true.” Venus left the room, and when
she returned, Ms. Stokes was lying on the floor,
bleeding from her cheek.

Venus testified about two other incidents that
happened three or four months before the killing.
Venus said that one day defendant came to the
house while Bradford Foster was there and told Ms.
Stokes that “he would kill her and him if he see—if
he see him with her.” Later, defendant came to Ms.
Stokes' front door and, according to Venus, told
Ms. Stokes that “he would kill her and the kids or
just by herself....”

Venus' testimony concerning defendant's actions
toward Ms. Stokes was admitted by the trial court,
after an Evidence Rule 8 hearing, for the limited
purpose of showing defendant's state of mind at
the time of the stabbing. Defendant argues that this
evidence should have been excluded because the
prior incidents were so remote in time that their
probative value was outweighed by their prejudicial
effect.

[90]  [91]  Evidence that a person committed a
past crime or prior wrong is inadmissible to prove
a defendant's disposition to commit the crime for
which he or she is currently being charged. Evid.R.
55. This rule seeks to guard a defendant's right
to a fair trial by avoiding the danger that a jury
might convict the accused simply because the jurors
perceive him to be a “bad person.” See State v.
Sempsey, 141 N.J.Super. 317, 322–23, 358 A.2d
212 (App.Div.1976), certif. den., 74 N.J. 272, 377
A.2d 677 (1977). Evidence of prior wrongs and past
crimes may be admissible, however, as evidence on
relevant issues such as motive and intent. Evid.R.
55.

[92]  [93]  [94]  [95]  Evidence of past crimes does
not automatically become admissible just because it

is relevant to the issue of motive or intent. In each
case the trial court must weigh the probative value
of the evidence against its prejudicial effect. *266
State v. Atkins, 78 N.J. 454, 461, 396 A.2d 1122
(1979). The temporal remoteness of a past wrong
affects its probative value. See State v. Schuyler,
75 N.J.L. 487, 488, 68 A. 56 (E. & A.1907). If the
probative value of the evidence is outweighed by the
threat of prejudice, the evidence should be excluded
under Evidence Rule 4. The trial court, because of
its intimate knowledge of the case, is in the best
position to engage in this balancing process. Its
decisions are entitled to deference and are to be
reviewed under an abuse of discretion standard. See
State v. Atkins, supra, 78 N.J. at 462, 396 A.2d 1122.

Evidence of arguments or violence between a
defendant and a homicide victim has been admitted
in prior New Jersey cases. See State v. Mulero, 51
N.J. 224, 228–29, 238 A.2d 682 (1968) (evidence that
defendant beat mother admissible to show **260
defendant's intent when he beat daughter to death);
State v. Donohue, 2 N.J. 381, 388, 67 A.2d 152
(1949) (evidence of prior beatings of defendant's
wife, the murder victim, including incident that
occurred eight years prior to murder, admissible to
show malice when defendant accused of homicide
of wife); State v. Lederman, 112 N.J.L. 366, 372–
73, 170 A. 652 (E. & A.1934) (evidence of beating
by defendant of husband three days before she
allegedly beat husband to death admissible to show
malice and common scheme); State v. Schuyler,
supra, 75 N.J.L. at 488, 68 A. 56 (evidence of
altercation between defendant and homicide victim
admissible to show malice even though altercation
occurred ten years earlier); State v. Slobodian,
120 N.J.Super. 68, 75, 293 A.2d 399 (App.Div.)
(evidence that defendant threatened wife with a
pistol two months before he shot her admissible to
show defendant's state of mind), certif. den., 62 N.J.

77, 299 A.2d 75 (1972). 60

60 Arguing that prior case law allows admission
of prior threats only to identify the perpetrator
by showing the existence of a motive,
defendant seems to contend that prior threats
are inadmissible to show intent. We disagree
with this reading of the cases and note that
Evidence Rule 55 itself clearly allows the
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introduction of prior threats to prove intent as
well as motive.

[96]  *267  In this case, we do not agree with
the defendant that the trial court should have
excluded the evidence of defendant's prior actions
toward Ms. Stokes. The arguments that defendant
had with Ms. Stokes one and one-half years prior
to the stabbing were so serious that one led to
an act of violence that left Ms. Stokes lying on
the floor bleeding. Defendant's continuing hostility
toward Ms. Stokes and jealousy over her contacts
with other men were again demonstrated by the
threats he made three or four months prior to
the stabbing. Defendant's conduct evidences an
enduring hostility toward Ms. Stokes and to that
extent casts doubt on his claim that the stabbing of
Ms. Stokes was unknowing and occurred as a result
of his epilepsy. Accordingly, we hold that the trial
court did not abuse its discretion in admitting the
evidence.

C. Diminished Capacity Instructions
Defendant asserts that the trial court's guilt-phase
charge on diminished capacity effectively coerced
a jury verdict of capital murder. He sought a jury
instruction that “diminished capacity will reduce
murder to manslaughter where the defendant is
found to have suffered trauma that impaired his
ability to meet the requisite mental state for
murder.” The stated legal basis for defendant's
request was that “the diminished capacity defense
is one of mitigation, not of acquittal,” and that
if the jury did not conclude that defendant had
the requisite state of mind when he killed the
victim—that is, “knowingly” or “purposely”—then
diminished capacity would serve to “mitigate the
offense to manslaughter, regardless of whether
defendant met the specific mental state required for
manslaughter.”

The trial court rejected defendant's request, and
instead charged the jury as follows:

With respect to murder the requisite mental
state is knowing or purposeful conduct. As to
aggravated manslaughter the requisite mental
state is a conscious disregard of the substantial
and unjustifiable risk. The definition of reckless
under the code of criminal justice specifically

states that the jury is to consider the nature
and purpose of the actor's conduct and the
circumstances known to him.

*268  Further, under the applicable definition
defendant must have consciously disregarded an
unjustifiable risk. Thus, should you find that the
defense of diminished capacity is present in this
case and the State has failed to sustain its burden
of proving the requisite mental state as to murder,
that is, purposeful or knowing conduct and as to
aggravated manslaughter, a conscious awareness
of an unjustifiable risk, then you would be obliged
to acquit the defendant completely with respect to
count one of the indictment. (Emphasis added.)

**261  The effect of this charge, according to
defendant, was to direct a verdict of guilty to
capital murder and to deprive him of a defense. We
disagree.

[97]  The statute that forms the basis for
defendant's argument, N.J.S.A. 2C:4–2, reads:

Evidence that the defendant
suffered from a mental
disease or defect is admissible
whenever it is relevant to
prove that the defendant did
not have a state of mind
which is an element of the
offense. In the absence of such
evidence, it may be presumed
that the defendant had no
mental disease or defect which
would negate a state of
mind which is an element of
the offense. Mental disease
or defect is an affirmative
defense which must be proved
by a preponderance of the
evidence.

Hence a trial court is obliged to instruct the jury to
consider relevant evidence tending to show that a
defendant did not have the requisite state of mind
to commit the offense charged. That the trial court
here fulfilled that obligation is clear, as indicated in
the above-quoted portion of the charge. The jury
was properly instructed that if it did not find that
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the defendant acted with “purpose or knowledge,”
it would consider whether defendant was guilty
of aggravated manslaughter. The court specifically
charged:

To reiterate, should you find
that the defendant by virtue
of a mental defect did not
purposely or knowingly kill
Asaline Stokes, then you are
to go on to consider whether
he is nonetheless guilty of
aggravated manslaughter and
I will charge the elements of
that offense.

Defendant constructs an elaborate argument
around his contention that “diminished capacity”
is a mitigation defense. His brief argues that
“the defense of diminished capacity [should]
be permitted to act as a substitute mens
rea of recklessness in cases involving murder
or manslaughter”—that is, the jury should be
permitted to find that “defendant was guilty of a
lesser included offense of aggravated manslaughter
without *269  the required consciousness of
risk the manslaughter statute's mens rea of
recklessness requires....” In cases other than
homicide, defendant urges that diminished capacity
should operate to “reduce the offense to one
a degree lower than the charged crime.” This
approach, says defendant, would “achieve[ ]
something of the result which attends the use of the
voluntary intoxication defense.”

Defendant's argument might have some appeal
were it being made to a legislative body that was
formulating a new criminal code. But we deal
with our Code as it comes to us. Unlike our pre-
Code law, the Code itself defines the mens rea
requirements for all offenses. See N.J.S.A. 2C:2–
2; 2 Final Report of the New Jersey Criminal Law
Revision Commission 40 (1971). Before a defendant
can be convicted of any offense, he must act with
one of the states of mind set forth in N.J.S.A.
2C:2–2(b). There is, therefore, a state of mind for
every offense save those that rest on strict liability.
The “mental disease or defect” statute, N.J.S.A.
2C:4–2, makes admissible any relevant proof that

defendant suffered from a mental disease or defect,
for the purpose of demonstrating that defendant
“did not have a state of mind which is an element
of the offense.” Thus under the statute, diminished
capacity either negates the state of mind required
for a particular offense, if successful, or it does not.
It either provides a complete defense, if successful,
or it does not.

[98]  A charge on a lesser-included offense cannot
be automatically given to a jury when the defense
of diminished capacity is raised by a defendant.
The “included offense” statute, N.J.S.A. 2C:1–8(e),
specifically states as to lesser-included offenses that
the court shall not charge the jury with respect
to an included offense unless there is a rational
basis for a verdict convicting the defendant of
the included offense. The trial court charged on
aggravated manslaughter in this case not because
diminished capacity could reduce the offense from
murder to aggravated manslaughter, but because
the *270  evidence warranted consideration of
aggravated manslaughter by the jury in the event it
was unpersuaded that defendant had acted **262
“purposely” or “knowingly.” The trial court
determined, and we agree, that if the jurors did not
find knowing or purposeful conduct, they should
then appraise the evidence to determine whether
defendant acted with a “conscious disregard of
a substantial and unjustifiable risk,” N.J.S.A.
2C:2–2, “under circumstances manifesting extreme
indifference for human life,” N.J.S.A. 2C:11–4—
the constituent elements of manslaughter.

[99]  [100]  In sum, under N.J.S.A. 2C:4–2,
diminished capacity does not operate to transform
an offense, it can only negate it. It leads not to a
rational finding of some other crime but rather to

an acquittal. 61  Defendant's strained analogy to the
intoxication defense is unpersuasive. See State v.
Warren, 104 N.J. 571, 518 A.2d 218 (1986); State
v. Cameron, 104 N.J. 42, 514 A.2d 1302 (1986).
The trial court's charge in this regard was therefore

without error. 62

61 Defendant's sole contention concerning
diminished capacity was that, as a matter
of law, its existence transforms murder into
manslaughter. No claim was made that, in
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fact, defendant's state of mind, because of
its diminished capacity, could be found to
meet the requirement of manslaughter, i.e.,
a “conscious awareness of an unjustifiable
risk.” Accordingly, the trial court did not
relate its manslaughter charge to any claim
of diminished capacity, but in effect left it to
the jury to determine whether there was other
evidence from which the requisite state of mind
for manslaughter could be found.

62 Our attention is drawn to a related point.
The trial court gave an insanity charge, see
N.J.S.A. 2C:4–1, as well as a “diminished
capacity” instruction, even though defense
counsel specifically waived the defense of
insanity. Because defendant does not raise on
appeal any claim of error in the trial court's
submission of the “insanity” defense to the
jury—and hence the point has not been briefed
or argued—we confine our comment to no
more than a cautionary instruction to trial
courts to consider with the greatest care the
giving of a jury instruction on a defense that
has been waived.

Although the competing considerations are
obvious, they are difficult to reconcile. We
accept the proposition that in a murder case
the trial court has a duty “to charge the
applicable law to the jury based upon facts
regardless of what requests counsel may
make,” State v. Powell, 84 N.J. 305, 318,
419 A.2d 406 (1980) (emphasis in original),
based on the belief

that the public interest may require that
a particular charge be given to the jury,
where the facts rationally support such a
charge, even though neither the defense
nor the prosecution has requested it; that
enforcement of the criminal law is too
important to be controlled completely by
the contentions of the adversaries; and
that the court has an obligation to see
to it that the jury, as the representative
of the public, is given all of the facts
and all of the possible offenses that might
reasonably be found from such facts.
[State v. Choice, 98 N.J. 295, 298–99, 486
A.2d 833 (1985) (emphasis in original).]

On the other hand, there is considerable
force behind the position that a competent
defendant may reject the defense of insanity
for any number of reasons, see, e.g., State

v. Khan, 175 N.J.Super. 72, 81, 417 A.2d
585 (App.Div.1980) (discussing Whalem v.
United States, 346 F.2d 812 (D.C.Cir.),
cert. den., 382 U.S. 862, 86 S.Ct. 124, 15
L.Ed.2d 100 (1965), and Frendak v. United
States, 408 A.2d 364 (D.C.Ct.App.1979))
—a proposition not confronted directly by
Powell and Choice. Moreover,

[w]hile the public interest in giving the
jury all of the facts and the option
to choose from all of the consequent
possible offenses may prevail over
counsel's interest ..., that may not be the
case where the injection of [unsolicited
jury instructions] by the court will
enhance the risk of a murder conviction.
[State v. Choice, supra, 98 N.J. at 300–01,
486 A.2d 833 (emphasis in original).]

Given the state of the record before us and
the absence of any discussion of the issue
on appeal, we simply exhort trial courts in
capital cases to weigh most carefully the
questions raised by a defendant's request
to waive a defense. On this record, we will
not raise and decide the issue on our own
motion.

*271  VI.

Sentencing Issues

We thus conclude that defendant's conviction of
murder for the killing of Asaline Stokes must be
affirmed. We turn now to defendant's contentions
that the sentence of death was improperly imposed
upon him.

A. Use of Non Vult Plea
The jury found that the aggravating factors
defined by Section c(4)(c), that the murder
was “outrageously or wantonly vile, horrible or
inhuman in that it involved torture, depravity
of mind, or an aggravated battery,” and Section
c(4)(a), that the defendant “ha[d] previously been
convicted of murder,” outweighed *272  beyond a
reasonable **263  doubt the mitigating factors in
defendant's murder of Asaline Stokes.
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Defendant contests the trial court charge that the
jury could consider his 1966 conviction for the
murder of his first wife, Rosalind Ramseur, as
an aggravating factor under Section c(4)(a). That
conviction was based on his non vult plea to an
indictment that had charged him with murder,
but under which he might have been convicted of
either murder or manslaughter. Defendant argues
that because he might have been convicted only of
manslaughter had he been tried, the jury could not
have found beyond a reasonable doubt that he had
previously been convicted of murder.

[101]  We disagree with defendant and hold that
the conviction based upon his prior non vult plea
to the 1966 indictment for murder suffices to prove
the aggravating factor defined in Section c(4)(a)
that he had “previously been convicted of murder.”
Although it is possible that if he had contested the
murder charge against him, he might have been
acquitted of murder and instead convicted of and
sentenced for the lesser offense of manslaughter,
that possibility does not affect the legal significance
of Ramseur's non vult plea.

The Legislature's purpose in enacting Section c(4)
(a) was to subject those who have been convicted
of murder once to the death penalty if they are
convicted of murdering again. The Legislature
could not have intended this aggravating factor
to encompass only convictions based on a jury
verdict and not those based on a non vult plea.
It would thereby have excluded a substantial
portion of all murder convictions. And its language
is unambiguous: “The defendant has previously
been convicted of murder.” While questions are
sometimes raised about the use of a conviction,
rarely is there any question about the fact of a
conviction, and there is none here. It is simply
undeniable that Ramseur was convicted, and that
he was convicted of murder. Furthermore, in this
case, there is no question at all about the permissible
use of the conviction, for in this *273  very section
the Legislature has said it may be used as an
aggravating factor.

[102]  It has long been settled that in criminal
cases a non vult plea is regarded as the equivalent
of a guilty plea to the charge to which defendant

pleaded. State v. Pometti, 12 N.J. 446, 452, 97 A.2d
399 (1953). This is true not only in the proceedings
that directly arise out of the indictment to which
the plea is made, but also in subsequent criminal
prosecutions. In State v. Henson, 66 N.J.L. 601,
608, 50 A. 468 (E. & A.1901), the Court of Errors
and Appeals was faced with the question whether
a defendant in a trial for homicide could be asked
on cross-examination whether he had pleaded non

vult contendere 63  to an indictment for petit larceny.
After determining that the defendant could have
been asked the question had the plea been a guilty
plea, the Court held that the question was also
proper when the plea had been a non vult plea. In
reaching this conclusion, the Court stated:

63 A nolo contendere plea and a non vult
contendere plea are the same thing. See
Schireson v. State Bd. of Medical Examiners,
129 N.J.L. 203, 204, 28 A.2d 879
(Sup.Ct.1942), rev'd on other grounds, 130
N.J.L. 570, 33 A.2d 911 (E. & A.1943).

The plea of nolo contendere has the same effect as
a plea of guilty, so far as regards the proceedings
on the indictment.

It is a confession only for the purposes of the
criminal prosecution, and does not bind the
defendant in a civil suit for the same wrong.
Whart.Cr.Pl. & Pr., § 418; Bish.Cr.Pro., § 802.

A judgment founded on a plea of guilty, or of
nolo contendere, is in like manner conclusive in
a subsequent criminal prosecution, but in civil
suits it is not such an admission of guilt as
to be evidence against the party pleading it. 2
Whart.Ev., § 783. [Id. at 608 (emphasis added).]

Subsequently, in Schireson v. State Board of
Medical Examiners, supra, 129 N.J.L. at 207, 28
A.2d 879, the Supreme Court held that the Board
of Medical Examiners could revoke the license of
a doctor on grounds that he had been convicted
in federal court of crimes involving moral **264
turpitude even though the doctor had entered non
vult and nolo contendere pleas to the crimes. There
the Court stated:

*274  So far as the state is
concerned the judgment of
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conviction follows as well a
plea of nolo contendere as
a plea of guilty. A plea of
nolo contendere is an implied
confession of the offense
charged. The judgment of
conviction follows that plea
as well as a plea of
guilty. In our opinion the
proceedings in the federal
court constituted a conviction
within the meaning of the
statute. [Id. at 208, 28 A.2d
879 (citations omitted).]

Although the Court of Errors and Appeals reversed
Schireson on just this point, see Schireson v. State
Bd. of Medical Examiners, 130 N.J.L. 570, 574–
75, 33 A.2d 911 (E.&A.1943), that Court soon
overruled its reversal. See Kravis v. Hock, 136
N.J.L. 161, 165, 54 A.2d 778 (E. & A.1947). In
Kravis v. Hock, the Court stated:

Following sentence a person
is convicted after both the
pleas of guilty and nolle
contendere even though there
are differences in the general
purpose of these pleas. If
the Schireson case in this
court is not overruled it
would merely increase the
great difficulty found by
the legislature in attaining
desired results in legislation
because of the many fine
spun niceties woven by the
courts into words which seem
clear and understandable to
the legislature when statutes
are enacted. [Id. at 165–66,
54 A.2d 778 (emphasis in
original).]

There can be no doubt that the indictment to which
Ramseur pleaded non vult had specifically charged
him with murder. It alleged that he “did willfully,
feloniously and of his malice aforethought kill and
murder” Rosalind Ramseur. It did not mention

manslaughter, which would have been charged
separately.

Revised Rule 3:5–2(a), which was operative during
all proceedings arising out of the 1966 indictment,
provided: “A defendant may plead only non vult,
nolo contendere or not guilty to an indictment for
murder. In all other cases the defendant may plead
only guilty or not guilty.”

[103]  A non vult plea to a murder indictment
made with knowledge of its possible consequences
precluded the defendant after judgment of
conviction from contending that he was guilty
merely of manslaughter. See State v. Wall, 36 N.J.
216, 176 A.2d 8 (1961) (denying defendant's motion
to retract non vult plea to murder indictment,
claiming he was insufficiently informed of its effect;
“The central theme of defendant's complaint is that
he ... at most was guilty of manslaughter”); cf.
Johnson v. *275  State, 18 N.J. 422, 429, 114 A.2d 1
(1955) (“[b]y his plea of ‘non vult ’ ... [the defendant]
admitted his guilt of the crime of murder”), cert.
den., 350 U.S. 942, 76 S.Ct. 318, 100 L.Ed. 822
(1956). At the time of defendant's plea, the statutory
sentence following a non vult plea was distinct from
that imposed for a conviction of manslaughter:

the sentence to be imposed,
if [a non vult ] plea [to
an indictment for murder]
be accepted, shall be either
imprisonment for life or the
same as that imposed upon
a conviction of murder in
the second degree. [N.J.S.A.

2A:113–3. 64 ]

64 The portion of the previous murder statute
allowing a defendant to escape the death
penalty if he or she entered a plea of guilty
or agreed not to contest the charges was held
to be unconstitutional. See State v. Funicello,
supra, 60 N.J. 60, 286 A.2d 55.

Hence, the sentence for manslaughter “not more
than 10 years,” N.J.S.A. 2A:113–5, would not have
been a permissible punishment for a non vult plea
to murder. Ramseur's sentence, a minimum of
twenty-four years and a maximum of twenty-eight
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years, was within the range provided for second-
degree murder (“not more than 30 years”). N.J.S.A.
2A:113–4. Clearly, he was punished for a conviction
of murder.

We have found nothing to persuade us that the
Legislature intended to exclude from the scope
of Section c(4)(a) convictions arising out of non
vult pleas. Therefore, in light of the foregoing,
we conclude that the evidence of defendant's 1966
conviction justified the jury finding that he had
“previously been convicted of murder.”

Defendant argues that if Section c(4)(a) is so
construed, it violates the federal and **265
state constitutional mandate that the evidence that
supports a jury finding of an aggravating factor in a
capital sentencing decision be reliable. He cites Zant
v. Stephens, supra, 462 U.S. 862, 103 S.Ct. 2733, 77
L.Ed.2d 235, in which the United States Supreme
Court noted that any sentence based even in part
on “ ‘misinformation of a constitutional magnitude’
such as a prior uncounseled conviction” must be set
aside, *276  id. at 887 n. 23, 103 S.Ct. at 2748 n.
23, 77 L.Ed.2d at 256 n. 23 (quoting United States v.
Tucker, 404 U.S. 443, 447, 92 S.Ct. 589, 30 L.Ed.2d
592, 596 (1972)), and indicated that it might reverse
a death sentence where a finding of an aggravating
factor had been based on “materially inaccurate or
misleading information.” Id. at 887 n. 24, 103 S.Ct.
at 2748 n. 24, 77 L.Ed.2d at 256 n. 24.

Defendant argues that because no jury verdict
established the underlying fact that he murdered his
wife, the trial court should not have allowed the
jury to consider his conviction of that murder as
an aggravating factor. That argument amounts to
no more than a rephrasing of the contention that a
conviction following a plea was not intended as an
aggravating factor.

We ordinarily will not look behind the fact of

the conviction 65  because the conviction itself is
the statutory aggravating factor. By establishing a
prior conviction as an aggravating factor the State
adequately fulfills its constitutional duty to

65 Of course, as noted later, defendant was
entitled to present mitigating evidence relating

to that conviction. Sec. c(2)(d). He argues
that he was denied this right when some
of his discovery requests were barred by
Rule 3:13–3(c), which protects attorney work
product. We have reviewed the trial court's
sealed transcript of its in camera inspection of
the items defendant unsuccessfully sought to
discover and are fully satisfied that the trial
court's Rule 3:13–3(c) ruling was proper and
that defendant received all the discovery to
which he was entitled.

narrow the class of persons eligible for the
death penalty and ... [to] reasonably justify the
imposition of a more severe sentence on the
defendant compared to others found guilty of
murder. [Id. at 877, 103 S.Ct. at 2748, 77 L.Ed.2d
at 249–50.]

In fact, Zant specifically approved the Georgia
death penalty statute, Ga. Code § 27–2503
(1975), which allows the sentencer to consider
as aggravating information “prior criminal
convictions and pleas of guilty or pleas of nolo
contendere.” See 462 U.S. at 886, 103 S.Ct. at 2747,
77 L.Ed.2d at 255–56; accord State v. Watson, 120
Ariz. 441, 586 P.2d 1253, 1260 (1978), cert. den.,
440 U.S. 924, 99 S.Ct. 1254, 59 L.Ed.2d 478 (1979);
Miller *277  v. State, 269 Ark. 341, 605 S.W.2d 430,
436 (1980), cert. den., 450 U.S. 1035, 101 S.Ct. 1750,
68 L.Ed.2d (1981) (all holding that notwithstanding
its displacement of a factual determination by a
jury, a guilty plea does result in a “conviction”
that properly constitutes an aggravating factor in a
subsequent death penalty case).

[104]  [105]  We agree that—regardless of whether
it is based on a guilty or non vult plea or a jury
determination of guilt—a prior murder conviction
does “reasonably justify the imposition of a more
severe sentence on the defendant compared to
others found guilty of murder.” Zant v. Stephens,
supra, 462 U.S. at 877, 103 S.Ct. at 2742, 77 L.Ed.2d
at 249–50. Of course, we remain mindful that a prior
conviction may not be used to enhance punishment
for a later conviction if the prior conviction
was obtained in a constitutionally impermissible
way. Burgett v. Texas, 389 U.S. 109, 88 S.Ct.
258, 19 L.Ed.2d 319 (1967). That limitation,
however, is not relevant in the present case. There
is no suggestion here that there was anything
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impermissible, constitutionally or otherwise, about
defendant's non vult plea.

Ordinarily the defendant's statutory right (Sec. c(2)
(d)) to “rebut any evidence presented” by the State
would be limited, as to this aggravating factor,
to a showing that in fact there was no prior
murder conviction (or, since the 1985 amendment,
to a rebuttal of the State's permitted proof of the
“identity and age of the victim, the manner of death
and the relationship, if any, of the victim to the
defendant.” Sec. c(2)(f)). We have no doubt that
the Legislature **266  did not intend to allow the
defendant to attack the prior murder conviction
itself by trying that case before the jury in the
sentencing proceeding. Nevertheless our analysis of
the purpose of Section c(4)(a) when applied to this
case convinces us that under some circumstances—
even though the conviction is valid, was obtained
without any constitutional infirmity, and is beyond
any conceivable attack—defendant may *278  be
permitted to show the unreliability of a conviction
through evidence that suggests he was not guilty of
murder.

The purpose of Section c(4)(a) is to allow the
jury, through proof of the conviction, to consider
as an aggravating factor the fact that defendant
committed another murder. The conviction is used
because of the high degree of its reliability, because
of the time and energy that would be spent trying
to prove the prior murder through a trial within
a trial—to say nothing of the potential confusion
that might result. Those are some of the reasons
that explain the usual rule that a conviction is
almost invariably regarded as conclusive proof
that defendant committed the crime. The same
considerations apply to convictions resulting from
pleas. The situation before us, however, is unique.
The very plea that was entered was part of a capital
punishment system declared unconstitutional by
the United States Supreme Court for the very
reason that such a plea was coerced because with
it, defendant was assured of life, and without
it he risked death. Such a plea, therefore, when
combined with other facts suggesting defendant did
not commit murder, can cast some doubt about
the conviction's reliability as proof that defendant

committed murder. To the extent it is unreliable, it
fails to achieve the Legislature's purpose.

[106]  We therefore will allow, under limited
circumstances, an attack on a conviction resulting
from such a non vult plea. We limit those
circumstances to the situation in which the non vult
plea was entered at a time when its acceptance
eliminated the possibility of a death sentence, and
in which the record—usually of the proceedings
at the time of the plea—suggests a realistic
possibility that defendant did not commit murder.
For instance, in this very case the non vult
plea insulated defendant from the death penalty,
and the plea proceedings, including defendant's
statement of his version of the homicide, suggested
the possibility of manslaughter. Under those
circumstances, the trial court, upon motion by
the defense, should conduct a preliminary hearing
(before the guilt phase—otherwise proceedings
*279  on such motion if heard before the sentencing

phase might unduly lengthen the time between the
two phases) concerning the reliability of the prior
conviction. Assuming the foregoing conditions are
met, defendant shall be allowed to testify, in
support of the motion, that he did not commit
murder and that the sole reason for the plea was
the avoidance of even the possibility of the death
penalty. The admission of any further testimony
from defendant or other witnesses, on behalf of
defendant or the State, shall be within the sound
discretion of the trial court. If the trial court
determines from those proceedings and from the
evidence presented, including the plea itself and
the plea proceedings, that no factual basis existed
for a plea to murder, the State shall be barred
in the sentencing proceedings from relying upon
this prior conviction to prove aggravating factor
c(4)(a). If the trial court does not so determine,
but instead finds there was a factual basis for
a plea to murder, the State shall be allowed to
prove the aggravating factor at the sentencing
proceedings. The defendant, however, may offer
evidence concerning the circumstances, not the
fact, of the homicide and the circumstance of the
plea as bearing on the weight to be accorded to
this aggravating factor. In the discretion of the
trial court other witnesses may be called by the
defendant or, in rebuttal, by the State.
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We need express no opinion on the applicability
of these principles to this particular non vult plea
and the ensuing conviction, since there will be no
resentencing proceeding in this matter.

B. Trial Court Comments on Evidence
Defendant contends that the trial court violated his
right to a fair trial and a trial **267  by jury by
making one-sided comments on the evidence and by
inaccurately summarizing defense testimony during
the jury charges at both the guilt and sentencing
phases. He did not object below to the charges.
However, we have considered his objection on
appeal and find it to be without merit.

[107]  A trial court “has the right, and oftentimes
the duty, to review the testimony and comment
upon it, so long as [it] clearly leaves to the jury
the ultimate determination of the facts and the
rendering of a just and true verdict on the facts
as [the jury] finds them.” State v. Laws, 50 N.J.
159, 177, 233 A.2d 633 (1967) (minor inaccuracies
in court's review of testimony cured by instructing
jurors that their own recollection of testimony
governs), reargued, 51 N.J. 494, 242 A.2d 333, cert.
den., 393 U.S. 971, 89 S.Ct. 408, 21 L.Ed.2d 384
(1968). In passing on the propriety of a trial court's
charge, an appellate court reviews all that was said
on the particular subject being challenged, State v.
Brown, 46 N.J. 96, 101, 215 A.2d 9 (1965), and if
on reading the charge as a whole, “prejudicial error
does not appear, then the verdict must stand.” State
v. Council, 49 N.J. 341, 342, 230 A.2d 383 (1967); see
also State v. Thompson, 59 N.J. 396, 411, 283 A.2d
513 (1971) (trial court not bound to instruct jury
in language requested by a party if subject matter
adequately covered in charge).

Here, defendant contends that the trial court
specifically focused on the State's evidence to the
exclusion of the defense's evidence and so conveyed
to the jury a prejudice against the defendant. It
is true that during the guilt phase, the trial court
focused on evidence of defendant's prior crimes
and violent acts, but this was only to explain
to the jury the limited purposes for which this
evidence could be considered, i.e., as the basis for
the opinion of the State's experts that defendant was

not insane nor suffering from diminished capacity
when he committed the crime. Similarly, during the
sentencing phase, the charge necessarily focused on
the fact that the murder had been committed in the
presence of the victim's grandchildren. The court
explained to the jury that it could consider this
fact only as evidence of defendant's depravity of
mind, and that it could not consider the effect of
the crime on those children, something to which the
prosecutor had alluded in his opening statement.

[108]  [109]  *281  These specific references were
proper and necessary. If the court had not so
focused on these two elements of the evidence,
the jury might have misused them to defendant's
disadvantage.

Taken as a whole, the charge is evenhanded. It
does not purport to survey either side's evidence.
Moreover, the court repeatedly advised the jury
that its recollection and judgment of the evidence,
rather than the court's or either counsel's, were to
be determinative.

Defendant also contends that the trial court
inaccurately summarized the testimony of his
experts by stating that they “relied, in part, upon
evidence of prior violent acts as disclosing a lack
of insight.” Defendant states that these experts
testified that brain damage caused his lack of
insight, and that brain damage probably caused
his prior violent acts. He contends that the trial
court's misleading identification of prior violence
as the basis of his experts' diagnosis negated the
potentially positive impact of their testimony.

[110]  [111]  This contention is patently frivolous
in that defense counsel specifically asked the trial
court to include the statement defendant now

challenges in the charge. 66  “The *282  defendant
cannot ... request **268  the trial court to take
a certain course of action, and upon adoption by
the court, take his chance on the outcome of the
trial, and if unfavorable, then condemn the very
procedure he sought and urged, claiming it to be
error and prejudicial.” State v. Pontery, 19 N.J.
457, 471, 117 A.2d 473 (1955). To justify reversal
on the grounds of an invited error, a defendant
must show that the error was so egregious as to
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“cut mortally into his substantive rights.....” State
v. Harper, 128 N.J.Super. 270, 277, 319 A.2d 771
(App.Div.), certif. den., 65 N.J. 574, 325 A.2d
708 (1974). The statement complained of here was
inaccurate in such a minor way that it cannot be
said to have prejudiced Ramseur's defense. This is
especially certain in light of the trial court's repeated
direction to the jury that its own recollection of the
evidence, and not the court's summary of it, should
control deliberation. See State v. Laws, supra, 50
N.J. at 177, 233 A.2d 633.

66 Prior to charging the jury in the guilt phase,
the court entertained counsel's suggestions
concerning changes it should make in its
proposed charge. The following colloquy
between defense counsel and the court took
place:

MR. JONES: Along the same line, your
Honor, on page 19 you had explained
the conclusions that Dr. Herman and Dr.
Flicker [the prosecution's experts] drew
from those prior instances of violence,
and you hadn't explained the conclusions
that Dr. Lewis and Dr. Ervin [defendant's
experts] drew, and, as is noted in your
Honor's charge ..., Dr. Lewis and Dr.
Ervin did know and were aware of
previous acts of violence, did consider
them, but said that they would not alter
their opinion because of them.
THE COURT: Well, Dr. Lewis went
beyond that, I believe, and perhaps Dr.
Ervin did, too. I'm almost sure Dr. Ervin
did also. I think both stated that the prior
acts of violence would add to—
MR. JONES: That's correct. I believe
when I asked the question they said it
would support their diagnosis as opposed
to undermining it.
THE COURT: What specifically do you
want me to put in?
MR. JONES: I think, specifically, what
should be added is the conclusion that
they—Drs. Lewis and Ervin drew from
this was indicative of lack of impulsive
control or lack of insight or judgment.

THE COURT: All right. I will add their
diagnosis in that regard.
MR. JONES: Yes, sir.

Reviewing the trial court's entire charge and
numerous instructions to the jurors concerning
their responsibility as factfinders, we hold that the
charge neither constituted an abuse of discretion
nor violated the defendant's fundamental right to a
fair trial and to a trial by jury.

C. Flight Charge
Shortly after defendant stabbed Asaline Stokes,
Newark Police Officer Andrew Byrd arrived at
the scene. At trial Officer Byrd testified that he
observed defendant “walking quickly” from the
scene and raising his leg as if he were about to
begin running away. Byrd testified that three times
he ordered defendant to halt before defendant
finally turned around with a knife in hand,
at which point Byrd drew his revolver, forced
*283  defendant to drop his knife, and arrested

him. Defendant's psychiatric expert, Dr. Lewis,
testified at trial that defendant's failure to respond
immediately to Byrd's commands suggested that
he remained in an altered state of consciousness
induced by a psychomotor seizure; the prosecution
contended that defendant's conduct evidenced a
conscious attempt to flee from the murder scene
and undermined his claim that the killing was not
purposeful or knowing. In both the guilt and the
penalty phases, the trial court instructed the jury
that it could consider the evidence of defendant's
alleged attempted flight.

Defendant contends that the trial court's penalty-
phase charge with respect to flight was erroneous
in several respects. At the penalty phase the defense
relied on four mitigating factors: (1) defendant
suffered extreme mental or emotional disturbance
insufficient to constitute a defense to prosecution
(Sec. c(5)(a)); (2) defendant's capacity to appreciate
the wrongfulness of his conduct or conform his
conduct to the requirements of the law was
significantly impaired as a result of mental disease
or defect or intoxication, but again to a degree
insufficient to constitute a defense (Sec. c(5)(d));
(3) defendant's age (Sec. c(5)(c)); and (4) any other
factor relevant to defendant's character or record
or to the circumstances of the offense (Sec. c(5)(h)).
The defense claims that these mitigating factors
could not have been properly considered or weighed
by the jury in light of the court's flight charge.
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Before instructing the jury, the court overruled a
defense objection to its penalty-phase charge on
flight, observing that flight to some extent “would
have a bearing upon whether the defendant was
suffering from a psychomotor seizure at the **269
time of the killing....” According to defendant,
this analysis seriously misconstrued the defense.
In the penalty phase, the defense claims, it no
longer sought to persuade the jurors that defendant
had suffered a seizure during the stabbing that
prevented him from forming the requisite intent
for murder. Rather, defendant sought to have the
jury find that he was not *284  a whole man, but
the victim of either a mental disease or an extreme
mental or emotional disturbance.

The trial court's actual charge, however, tied the
flight issue explicitly to the mitigating factors
defendant sought to prove:

For departure to take on the legal significance of
flight there must be circumstances present which
in conjunction with leaving reasonably justify an
inference that it was done with consciousness of
guilt....

You may consider such evidence [of flight] in
determining the defendant's state of mind. In
other words, you can consider such evidence
in determining whether the defendant had the
capacity to appreciate the wrongfulness of his
conduct or to conform his conduct to the
requirements of the law and also whether the
defendant was under the influence of extreme
mental or emotional disturbance at the time of
the killing.

This explicit link between the flight charge and
the jury's consideration of mitigating factors also
causes us to reject defendant's argument that
the trial court had, in effect, charged a non-
statutory aggravating factor, “consciousness of
guilt.” The trial court's reference to consciousness
of guilt occurred in the context of its discussion
of considerations relevant to the mitigating factors,
and cannot be construed as charging an additional
aggravating factor. The trial court clearly explained
that only two aggravating factors—c(4)(a) and c(4)
(c)—were appropriate for the jury's consideration,

neither of which incorporated or expressed the
“consciousness of guilt” language.

[112]  Defendant contends that the flight charge
did not belong in the penalty-phase instructions at
all. Extensive trial evidence relating to defendant's
mental and emotional condition was introduced by
the defense during the guilt phase of the trial. This
evidence clearly relates also to mitigating factors
c(5)(a) and c(5)(d), and, in fact, was considered
by the jury in determining that those factors
existed. Factual issues relating to flight involve
defendant's mental or emotional condition, for
flight implies that defendant had the presence
of mind to recognize the need to flee from the
scene. If the jury believed that there was a link
between defendant's alleged flight and his mental or
emotional condition, flight would be relevant in its
*285  consideration of mitigating factors. Hence,

we cannot conclude that it was error for the flight
charge to be given to the jury.

[113]  Defendant contends further that the
flight charge heavily favored the prosecution.
The court supplied a short summary of the
prosecution's factual contentions regarding flight,
followed by a terse reference to the defense's
contention that defendant denied that he sought
to flee. Nevertheless, the trial court carefully and
repeatedly admonished the jurors that it was not
attempting to summarize the evidence, that it would
not tell them what they should consider to be
salient features of the case, and that their own
recollections of the evidence were to be controlling.
Furthermore, it urged the jurors not to abdicate
their responsibility to weigh, evaluate, and assess
the aggravating and mitigating factors. We find no
prejudicial error.

Nor can we agree with defendant's assertion that the
court failed to tailor the flight charge to the facts of
the case and the special issues at the penalty phase.
It is true that the court gave a conventional charge
on the issue of flight, e.g., State v. Sullivan, 43 N.J.
209, 238, 203 A.2d 177 (1964), cert. den., 382 U.S.
990, 86 S.Ct. 564, 15 L.Ed.2d 477 (1966); see New
Jersey Supreme Court Committee on Model Jury
Charges, Criminal, Model Jury Charges, Criminal
4.152 (1980), but it does not appear that the

http://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Iabd5c4c5475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964108313&pubNum=583&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_583_238&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_238
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964108313&pubNum=583&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_583_238&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_238
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966203619&pubNum=708&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966203619&pubNum=708&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


State v. Ramseur, 106 N.J. 123 (1987)

524 A.2d 188

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 107

charge was inaccurate or inadequate in terms of
the jury's consideration **270  of the relevance and

probative worth of the circumstances. 67

67 Defendant also argues that the trial court's
charge failed to reflect the distinction,
recognized in the model charge, between
a defendant who denies flight altogether
and one who contends that his actions did
not constitute flight. The court's charge,
says defendant, created the impression that
defendant denied flight altogether, thus
implying that the defense disputed Officer
Byrd's testimony, whereas in fact the defense's
position was that the conduct Officer Byrd
described did not constitute flight. This
argument mischaracterizes the trial court's
charge. Contrary to defendant's contention,
the court did not charge that “the defense
ha[s] ‘denied’ flight”; rather, it charged that
“[t]he defense denies that the defendant sought
to flee.” In the context of the entire charge
and trial, the portion of the charge did not
indicate to the jury that defendant denied
that he took the actions described by Officer
Byrd. The charge was consistent with the
testimony that defendant contested Officer
Byrd's conclusions that defendant's actions
necessarily constituted flight.

*286  Finally, defendant contends that in
discussing mitigating factors c(5)(a) and c(5)(d)
the trial court's flight charge omitted that part
of the statutory language providing that the
defendant's mental or emotional disturbance, or
mental disease or defect, need not constitute a
defense to prosecution to qualify as a mitigating
factor. See Sec. c(5)(a), (d). Defendant cites State
v. English, 367 So.2d 815 (La.1979), in which the
trial court improperly indicated to the jury that
the test for determining the applicability of the
mitigating factor similar to New Jersey's factor
c(5)(d) was the same as that for determining
sanity at the guilt phase, and Lewis v. State,
380 So.2d 970 (Ala.Crim.App.1980), in which
the sentencing court failed to consider mitigating
factors similar to our factors c(5)(a) and c(5)(d). The
trial court here, however, did indicate clearly that
the evidence necessary for a finding as to each of
these mitigating factors was not the same as that
required to constitute a defense. This understanding

is confirmed by the fact that both mitigating factors
were found by the jury and were included in the
verdict sheet.

We are satisfied that under the circumstances the
trial court did not commit error when it instructed
the jury that it could consider the defendant's
flight from the murder scene, as this flight related
to the jury's determination of the applicability of
mitigating factors c(5)(a) and c(5)(d).

D. Constitutionality of N.J.S.A. 2C:11–3c(4)(c) as
Applied to Defendant
Defendant claims that the facts of this case cannot
be fit within aggravating factor c(4)(c); that any
valid construction of that factor would not allow a
reasonable person to conclude beyond a reasonable
doubt that the murder “involved torture, *287
depravity of mind, or an aggravated battery to the

victim.” 68  He also contends that, in any event,
the trial court's instructions on this issue were so
ambiguous and confusing as to leave the jury, in
effect, uninstructed. The ultimate result, according
to defendant, was that the jury was left free,
arbitrarily and capriciously, to find or not to find
that this factor had been proved, precisely the
situation that was condemned in Furman v. Georgia,
supra, 408 U.S. 238, 92 S.Ct. 2726, 33 L.Ed.2d 346.

68 Defendant also asks this Court to find that
even if there was sufficient evidence to submit
Section c(4)(c) to the jury as an aggravating
factor, the jury's finding of the factor is
against the weight of the evidence and should
therefore be set aside. In State v. Reyes, supra,
50 N.J. at 459, 236 A.2d 385, this Court
established that a claim of lack of proof will be
rejected where

viewing the State's evidence in its entirety,
be that evidence direct or circumstantial,
and giving the State the benefit of all
its favorable testimony as well as all of
the favorable inferences which reasonably
could be drawn therefrom, a reasonable
jury could find guilt of the charge beyond
a reasonable doubt.

We find that in this case there was sufficient
evidence to support a reasonable jury's

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979107390&pubNum=735&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979107390&pubNum=735&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979140404&pubNum=735&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979140404&pubNum=735&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST2C%3a11-3C&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127195&pubNum=708&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127195&pubNum=708&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967110326&pubNum=583&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_583_459&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_459
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967110326&pubNum=583&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_583_459&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_459


State v. Ramseur, 106 N.J. 123 (1987)

524 A.2d 188

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 108

finding that defendant's acts were within the
scope of the statute.

We disagree with defendant's contention that the
facts of this case cannot fit within Section c(4)
(c) properly defined. And while we agree that the
instructions to the jury may have been inadequate
to guide its deliberations, we find it unnecessary, in
view of our decision to reverse on other grounds
(see VI(F) infra at 277–278), to decide whether
this deficiency also warrants reversal. We consider
the claim, nevertheless, **271  for the purpose of
guidance in other cases.

As noted above, we have interpreted aggravating
factor c(4)(c) to require a showing by the State
that defendant purposely caused severe mental or
physical pain or suffering to the victim prior to

death. 69  No better demonstration of the fit *288
between that definition of the aggravating factor
and the facts of this case can be found than the
statement by the trial court in the course of colloquy
with counsel (outside of the presence of the jury):

69 The State claims that the murder involved an
aggravated battery. We therefore will not treat
any possible contention concerning “depravity
of mind.” We treat this aggravating factor,
for purposes of this opinion, as a claim that
the murder involved torture or an aggravated
battery to the victim. Our analysis of Section
c(4)(c), supra at 229–230, suggests that there
is little difference between the two for these
purposes.

I've also considered the aggravated battery upon
the victim by the defendant. Again, there was
plainly a disfigurement, there was a brutal attack
upon the victim consisting of many stab wounds.
The defendant then left the scene and walked
across the street. The victim was still alive.
Defendant according to the witnesses calmly
returned. The victim knew she was dying and so
stated at the time. She was plainly conscious. The
fact that the defendant while the victim was alive
threatened to kill her grandchildren if he could
find them, the fact that the killing occurred in
the presence of the grandchildren and the fact
that after making this threat, probably the worst

threat that could possibly be made to a dying
person, the victim was executed.

There is a saying with regard to those who are
in the armed forces that the worst they can do is
kill you. That really isn't true. The worst thing
they can do is while you are dying and knowing
you are dying they can destroy your claim to
immortality, your children or grandchildren
and in effect that is the evidence presented by
the State in this case.

Were it not for the threat which was clearly
testified to by at least one witness, were it
not for the fact that the killing occurred in
the presence of the grandchildren, were it not
for the fact the victim was still alive knowing
she was going to die, were it not for the
fact there was some lapse of time, however
brief, when the defendant left the scene and
returned to execute the victim, perhaps the
matter would not be presented to the jury
in the way it has been presented but I can
think of no greater cause for mental anguish.
I can think of no greater brutality than to
threaten the victim as she lay dying with the
intent to kill the grandchildren. Even if State
[v.] Reyes [50 N.J. 454, 236 A.2d 385 (1967)
] were not applicable in this case and that a
greater burden were required, I believe that
the factual pattern presented here as disclosed
by me and more importantly as presented
by the evidence would plainly fall within the
aggravating factor. Of course, the truth of that
evidence is an issue of fact for the jury.

I make no finding in that regard. All I conclude
at this point is that a reasonable trier of fact
could return a verdict finding the aggravating
factor present under the evidence submitted by
the Prosecutor.

[114]  Put differently, from these facts a jury could
find beyond a reasonable doubt that Ramseur,
in addition to purposely killing the victim, also
purposely inflicted severe mental pain prior to her
death.

*289  In its instructions to the jury the trial court
noted that the aggravating factor here involved
“does not exist with respect to every purposeful
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or knowing killing.” The court then gave the
essence of the factor by telling the jury that in
order to find it “you must be convinced beyond
a reasonable doubt that the defendant inflicted
upon the victim brutal and agonizing mental
and bodily harm before death.” That summary
comes quite close to our definition and, were it
standing alone, might be adequate with but little
revision (although we do not require a finding
of both mental and physical harm). The court
also, however, defined “depravity of mind” **272
(“that mental state which leads a murder[er] to
torture or commit an aggravated battery upon the
victim before committing the crime of murder”);
and then “aggravated battery” (“purposely causes
bodily harm to another by depriving him or
her of the member of his or her body or by
rendering a member of his or her body useless
or by seriously disfiguring his or her body or
a member thereof”). The court then defined
“serious bodily injury,” presumably referring to the
“bodily harm” previously mentioned: “[t]hat term
can be defined as bodily injury which creates a
substantial risk of death or which causes serious
permanent disfigurement or protracted loss or
impairment of the function of any bodily member
or organ. The injuries need not be permanent, but
they must nevertheless be substantial rather than
superficial.” Thereafter the court told the jury that
the “aggravated battery must not be the cause of the
death of the victim, it must occur prior to the death
and be independent of the cause of death.” The
court further instructed that “[t]orture occurs when
a victim is subjected to serious physical or mental
abuse before death,” and “[i]nsofar as aggravated
battery and torture are concerned, only acts and
conduct occurring prior to death may be considered
in determining whether this aggravating factor is
present.”

While it is possible that the jury understood the
essence of this aggravating factor in the same way as
we have defined it, the potential for confusion in the
above charge is apparent. *290  After quoting the
statute, the trial court never referred to the function,
or lack of function, of the introductory language
—that the murder was “outrageously or wantonly
vile, horrible, or inhuman ...”; it is possible that
the jury, confused by the balance of the charge,

simply concluded that the murder was either vile,
horrible or inhuman and that the aggravating factor
was therefore proven. As to what constituted an
aggravated battery the jury would wonder whether
the injuries “depriv[ed the victim] of a member of
his or her body,” or whether the injuries rendered
such member useless. The only portion of the charge
that might appear to the jury related to the facts
was the definition that linked aggravated battery
to a serious disfigurement, although there was no
real proof of that other than the stab wound to the
face, nor any proof of any loss of a member or use
of a member. A further instruction suggested either
an independent meaning or an added condition
to finding “serious bodily injury,” the phrase that
the court equated with aggravated battery. This
additional definition was that serious bodily injury
“creates a substantial risk of death” or “protracted
loss” or “impairment of the function of any bodily
member or organ.” But there was no testimony of
this either except the obvious fact that the injuries
did cause death. The confusion here is caused
substantially by the extent to which the definitions
were unrelated to the evidence, for instance, “[t]he
injuries need not be permanent, but they must
nevertheless be substantial rather than superficial.”
There had been no testimony concerning whether
the injuries were “permanent,” or whether they were
“substantial” rather than “superficial.”

The instruction that the “aggravated battery must
not be the cause of the death of the victim, it must
occur prior to the death and be independent of
the cause of death” is perplexing. There was no
testimony that any of the injuries inflicted upon the
victim were “independent of the cause of death.”
If the law required such a finding, the “aggravated
battery” issue probably should not have been
submitted to the jury. The only possible claim that
the defendant inflicted injury upon the *291  victim
independent of the cause of death would be his
statement, made while the victim was still alive, that
he would kill her children in the future, but that of
course was not “an aggravated battery.” The jury
might have understood this as “torture,” but the
trial court was not defining torture when it specified
that the aggravated battery must be “independent
of the cause of death.”
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[115]  It is clear that the trial court's instruction
was patterned largely after the decision in State
v. Bass, supra, 189 N.J.Super. 445, 460 A.2d 214,
which in turn followed the United States Supreme
Court **273  decisions in Gregg, supra, 428 U.S.
153, 96 S.Ct. 2909, 49 L.Ed.2d 859, and Godfrey
v. Georgia, supra, 446 U.S. 420, 100 S.Ct. 1759, 64
L.Ed.2d 398. While it is possible that the charge
was beneficial, even possible that it unduly favored
defendant, it seems clear that the charge was
confusing and lacking in the clarity necessary to
satisfy the requirement of Gregg, supra, 428 U.S. at
192–93, 96 S.Ct. at 2934, 49 L.Ed.2d at 885, that the
jury's discretion be rationally channeled.

[116]  [117]  What was needed was a relatively
simple charge patterned after our definition.
Assuming the State claimed defendant's acts fell
within Section c(4)(c) as involving either torture or
an aggravated battery, the trial court could have
instructed the jury as follows:

The State claims the killing of Ms. Stokes
involved torture or an aggravated battery,
or both. If you unanimously find beyond a
reasonable doubt that it did, then your answer
shall be yes to that question on the jury
sheet: “That this murder involved torture or an
aggravated battery to the victim.” I charge you
that in order to find that the killing involved an
aggravated battery, you must find that defendant
had as his purpose more than just killing Ms.
Stokes, that additionally it was his purpose to
cause her severe physical pain, and you must
find that he achieved that goal, that she did in
fact suffer the severe physical pain he intended
before her death. In other words, in order to find
that the killing involved an aggravated battery,
you must find two facts: first, that defendant
wanted to cause Ms. Stokes severe physical pain
before death, and second, that in fact she suffered
that severe physical pain as he intended, in other
words, he succeeded in his goal.

The State also claims that in the killing of
Ms. Stokes defendant tortured her, and that
aggravating factor c(4)(c) has been proven in that
regard as well. I *292  charge you that in order
to find that the killing involved torture, you must
find that defendant had as his purpose more than

just killing Ms. Stokes, that in addition it was
his purpose to cause her severe psychological
pain before her death, and that he achieved
that goal, that she did in fact suffer the severe
psychological pain he intended before her death.
In other words, in order to find that the killing
involved torture, you must find two facts: first,
that defendant wanted to cause Ms. Stokes severe
psychological pain before death, and second, that
in fact she suffered that severe psychological pain
as he intended, in other words, he succeeded in
his goal.

These instructions should also obviously contain
directions to the jury to consider all of the
circumstances of the matter in determining
defendant's intent, that it is unusual for a defendant
to state what his intent may have been, and that
his state of mind can be determined only from the
circumstances.

We intend no criticism of the trial court. We note,
as we did supra at 203, that this was among the first
cases tried under the Act, and that the trial court
was without any guidance on the construction of
this aggravating factor.

E. Instructions Concerning Mitigation
Defendant makes four claims concerning the trial
court's instructions regarding mitigating factors.

[118]  Defendant first asserts that the trial court's
refusal to give instructions that were submitted by
the defendant violated the eighth and fourteenth
amendments of the federal Constitution. We
find this assertion to be without merit. “It is
fundamental that a trial court is not bound to
instruct a jury in the language requested by a party.
If the subject matter is adequately covered in the
text and purport of the whole charge, no prejudicial
error comes into existence.” State v. Thompson,
supra, 59 N.J. at 411, 283 A.2d 513; see State
v. Green, 86 N.J. 281, 290, 430 A.2d 914 (1981);
State v. Brown, supra, 46 N.J. at 103, 215 A.2d 9.
Defendant had “no right to select the particular
phrasing of the jury instructions in his case.”  United
States v. Gaines, 690 F.2d 849, 855 (11th Cir.1982);
see  **274  United States v. Rothbart, 723 F.2d
752, 754 (10th Cir.1983); Irving v. State, 441 So.2d
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846, 851 (Miss.1983) (trial court properly refused
detailed instructions on mitigating *293  factors
submitted by defendant), cert. den., 470 U.S. 1059,
105 S.Ct. 1774, 84 L.Ed.2d 834 (1985).

Defendant's second contention is that the trial court
failed to explain the meaning of the mitigating
factors in violation of the eighth and fourteenth
amendments. The trial court instructed the jury in
the following manner:

For purposes of this case you may consider
whether the following mitigating circumstances
are present:

First, the defendant was under the influence
of extreme mental or emotional disturbance
insufficient to constitute a defense to the
Prosecution. In order to find the existence of
this mitigating circumstance you must determine
that the defendant was suffering from an extreme
mental or emotional disturbance and that
such extreme mental or emotional disturbance
influenced him in committing the act with which
he is charged.

Defendant's age.

Thirdly, the defendant's capacity to appreciate
the wrongfulness of his conduct or to conform
his conduct to the requirements of the law
was significantly impaired as a result of mental
disease or defect or intoxication but not to a
degree sufficient to constitute a defense to the
Prosecution.

In order to find the existence of this mitigating
circumstance you must determine that the
defendant's ability to [sic] capacity to appreciate
the wrongfulness of his conduct or to conform
his conduct to the requirements of the law was
significantly impaired by reason of a mental
disease or defect. In other words, you must find
that such mental disease, defect or intoxication
significantly impaired defendant's capacity to
appreciate right from wrong or to conform his
conduct to the law.

Fourth, any other factor which is relevant to
the defendant's character or record or to the
circumstances of the offense.

Now, with respect to this mitigating factor
I charge you that you are required to
consider anything concerning defendant's life and
characteristics and the particular circumstances
of the crime for which you have found him guilty.

We believe that the instructions given by the
trial court were adequate. We first note that
despite defendant's contention that the trial court
failed to explain mitigating factors, the jury did
in fact find that two mitigating factors existed:
that defendant was under the influence of extreme
mental or emotional disturbance insufficient to
constitute a defense to prosecution, and that
defendant's capacity to appreciate the wrongfulness
of his conduct or to conform his conduct to the
requirements of the law was significantly impaired
as the result of mental *294  disease or defect
or intoxication, but not to a degree sufficient to
constitute a defense to prosecution. The trial court's
explanation regarding mitigating factors did not
preclude the jury “from considering as a mitigating
factor, any aspect of a defendant's character or
record and of the circumstances of the offense that
the defendant proffers as a basis for a sentence less
than death.” Lockett v. Ohio, supra, 438 U.S. at
604, 98 S.Ct. at 2964, 57 L.Ed.2d at 990 (footnote
omitted; emphasis in original). In addition, the trial
court instructed the jury to consider “any evidence”
regarding mitigating factors and that testimony and
physical evidence presented at the guilt phase could
be considered by the jury in the penalty phase. For
example, the trial court charged as follows:

Defendant also contends that
he was under the influence of
extreme mental or emotional
disturbance insufficient to
constitute a defense to the
Prosecution. In determining
whether the defendant was
laboring under a mental
disturbance or defect, you
are to consider the testimony
of both the defense and
the State witnesses and that,
of course, includes both the
State's experts and the experts
of the defense.
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[119]  We recognize that the trial court did not
provide a definition for the mitigating **275
factor of the age of the defendant. Defendant
was forty-two years old at the time of the
killing. Defendant sought to argue that death was
inappropriate since the imposition of a mandatory
thirty-year term without parole would protect
society: at the time defendant would become eligible
for parole, he would be too old to constitute a threat
to anyone. This argument addresses defendant's
age not as a mitigating factor but as part of
his “potential for rehabilitation.” We therefore
conclude that the pertinent mitigating factor here
is not Section c(5)(c), but Section c(5)(h) ( “[a]ny
other factor which is relevant to the defendant's
character or record or to the circumstances of the
offense”). This Court has allowed the introduction
of statistical data to assist the jury in evaluating
an individual's potential for rehabilitation. State
v. Davis, 96 N.J. 611, 616–17, 477 A.2d 308
(1984) (statistical evidence indicating defendant
was less likely to commit an offense after a long
prison term is admissible under Section c(5)(h)).
We therefore *295  conclude that the trial court
correctly declined to explain the significance of the
age of defendant within the meaning of Section c(5)
(c).

[120]  Our position is supported by the simple
language of Section c(5)(c): the jury may find as
a mitigating factor “[t]he age of the defendant at
the time of the murder.” (Emphasis added.) This
language does not consider what age a defendant
will be when he is released from prison. We believe
that age should be recognized as a mitigating factor
under Section c(5)(c) only when the defendant is
relatively young, see Eddings v. Oklahoma, supra,
455 U.S. at 116, 102 S.Ct. at 877, 71 L.Ed.2d
at 12; State v. Valencia, 132 Ariz. 248, 645 P.2d
239, 242 (1982); Giles v. State, 261 Ark. 413, 549
S.W.2d 479, 483, cert. den., 434 U.S. 894, 98 S.Ct.
272, 54 L.Ed.2d 180 (1977); State v. Oliver, 309
N.C. 326, 307 S.E.2d 304, 333 (1983), or when the
defendant is relatively old, in accordance with the
probable legislative intent to recognize our society's
reluctance to punish the very young and the very old
as severely as it punishes others.

However, the trial court's instruction under Section
c(5)(h) did not include whether the jury may
consider defendant's “potential for rehabilitation,”
in possible violation of the Supreme Court's
mandate in Eddings v. Oklahoma, supra, 455 U.S.
104, 102 S.Ct. 869, 71 L.Ed.2d 1, and Lockett v.
Ohio, supra, 438 U.S. 586, 98 S.Ct. 2954, 57 L.Ed.2d
973, that all mitigating evidence must be considered.
We decline to address the propriety of the trial
court's lack of instruction in light of our decision to
reverse on other grounds. (See VI(F), infra at 277.)

[121]  Defendant's third contention is that the
trial court failed to instruct the jury that any
aspect of the defendant's character or record or
the circumstances of the offense could be given
independent mitigating weight. This claim is simply
not supported by the instructions that were actually
given by the trial court. The trial court did not
inhibit the independent consideration of mitigating
factors:

*296  If any evidence has
been presented with respect to
a mitigating factor, you are
bound by the law to consider
it and weigh it against any
aggravating factor or factors
that you have found to be
present. [Emphasis added.]

We now turn to the final claim concerning
mitigation, which arises from the trial court's denial
of a so-called “sympathy” instruction. At the close
of the penalty phase, defendant requested that the
jury be instructed to consider “fairness and mercy”
and “compassion and sympathetic understanding”
as mitigating factors. The trial court rejected the
request and instructed the jury that it “should
decide the case on the evidence without any bias,
prejudice or sympathy and, of course, without
reference to conjecture” and with “cool, calm and
dispassionate judgment.” (Emphasis added.) Also
in its charge, the trial court carefully explained
the process by which the jury was to weigh
the aggravating against the mitigating factors,
including an instruction that the jury might
consider as mitigating evidence “any other factor
which is relevant to the defendant's character or
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record or to the circumstances **276  of the
offense.” Without identifying the provision of the
state or federal Constitution that allegedly was
offended, defendant argues that the charge violated
his rights under both charters. We disagree.

[122]  Tracking the language of Section c(5)(h), the
charge advised the jury to consider in mitigation
circumstances pertaining to defendant. As a result,
the jury was free to consider as mitigating all
evidence pertaining to defendant's character or
record or the circumstances of the offense. The
reference to these factors as “mitigating” inevitably
suggests that the jury may properly consider
whether they engendered feelings of sympathy for
the defendant. In that regard, “[t]he defendant [had]
the burden of producing evidence of the existence
of any mitigating factor[ ]....” Sec. c(2)(a). The
instruction actually given by the court did nothing
to prevent the jury from considering any such
evidence. Instead, the instruction merely refused to
encourage the jury to generate feelings of sympathy
unrelated to mitigating factors recognized by
the Act. Its purpose in this regard was to
prevent the arbitrary and capricious *297  exercise
of discretion by the jury. The United States
Supreme Court has recently held that instructing
a capital jury “not [to] be swayed by mere
sentiment, conjecture, sympathy ...” did not violate
a defendant's eighth and fourteenth amendment
rights. The Court, in California v. Brown, –––U.S.
––––, 107 S.Ct. 837, 93 L.Ed.2d 934 (1987),
concluded that an admonition to avoid “mere
sympathy” properly functioned to focus the jury's
attention upon only record evidence of mitigation
and to avoid the jury's exercise of unbridled
discretion, thereby furthering the reliability and
consistency mandated by the Constitution. This
instruction, the Court found, did not in any way
preclude the jury from fulfilling its constitutional
obligation to consider any mitigating evidence.
As in California v. Brown, supra, the instructions
here did not preclude the jury from considering
all possible mitigating circumstances and such
sympathy as those circumstances might inspire. Cf.
State v. Conyers, 58 N.J. 123, 136–37, 275 A.2d
721 (1971) (under former death penalty law that
provided for unified trial, instruction against bias
and sympathy related to jurors' role in finding

facts on guilt phase, and was not intended to
foreclose compassion for defendant with respect to
punishment).

Nor could the charge have confused the jury by
conflicting with other parts of the charge that
directed it to consider all mitigating circumstances.
As noted above, the court specifically charged
that the jury could consider any factor relevant
to defendant's character or record or to the
circumstances of the offense. The charge given was
far different from the charge in People v. Lanphear,
36 Cal.3d 163, 680 P.2d 1081, 203 Cal.Rptr.
122 (1984), which, in the absence of a direction
to consider defendant's character or background,
admonished the jury not to be swayed by sympathy.
Id. at 167–68, 680 P.2d at 1084, 203 Cal.Rptr.
at 125 (instructions held to be constitutionally
inadequate).

[123]  If defendant's claim is one under the
eighth and fourteenth amendments (although these
amendments are not specifically alluded to), it must
fall. California v. Brown, *298  supra, 479 U.S. 538,
107 S.Ct. 837, 93 L.Ed.2d 934. Those constitutional
provisions “require that the sentencer ... not be
precluded from considering, as a mitigating factor,
any aspect of a defendant's character or record and
any of the circumstances of the offense that the
defendant proffers as a basis for a sentence less
than death,” Lockett v. Ohio, supra, 438 U.S. at
604, 98 S.Ct. at 2964, 57 L.Ed.2d at 990 (emphasis
in original), and this guarantee is not violated by
an instruction directing the jury to decide the case

on the evidence without sympathy. 70  Thus **277
viewed, we fail to find erroneous the instruction that
the jury “should decide the case ... without any ...
sympathy, ” especially since the charge at that point
had nothing to do with sympathy but was simply
an attempt to charge the jury not to be irrational

—“without any bias, prejudice or sympathy.” 71

70 We do not regard the essence of the Supreme
Court's holding in Brown as resting on the
trial court's use of the word “mere” to modify
the word “sympathy.” We believe the more
important consideration to be whether the jury
was improperly directed in any way to ignore
any mitigating evidence. In Brown the jury was
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allowed to consider any mitigating evidence
introduced by defendant. Despite the fact that
the charge in this case instructed the jury to
decide the case without “any ... sympathy,” we
find that in the context of the entire charge,
see Brown, supra, ––– U.S. at 837, 107 S.Ct. at
838, 93 L. Ed.2d at 941 the effect was not to
discourage proper consideration of mitigating
evidence.

71 We note that state courts are divided
on the propriety of a charge instructing
the jury to disregard sympathy in death
penalty deliberations. California, Georgia,
and Washington have held that a jury charge
instructing the jury to disregard sympathy
in their deliberations is improper. People v.
Lanphear, supra, 36 Cal.3d at 165–66, 680 P.2d
at 1082–83, 203 Cal.Rptr. at 123–24; Legare v.
State, 250 Ga. 875, 302 S.E.2d 351, 354 (1983);
State v. Quinlivan, 81 Wash.2d 124, 499 P.2d
1268, 1271–72 (1972). Illinois, Nevada, Ohio,
Oklahoma, and South Carolina, however,
have held that such a jury charge is proper.
People v. Neal, 111 Ill.2d 180, 95 Ill.Dec. 283,
489 N.E.2d 845, 853–54 (1985), cert. den.,
–––U.S. 2292, 106 S.Ct. 2292, 90 L.Ed.2d 733
(1986); State v. Watson, supra, 101 Nev. at
250–51, 699 P.2d at 1060–61; State v. Scott,
26 Ohio St.3d 92, 497 N.E.2d 55, 68 (1986);
Parks v. State, supra, 651 P.2d at 693–94; State
v. Chaffee, 285 S.C. 21, 328 S.E.2d 464, 470
(1984), cert. den., 471 U.S. 1009, 105 S.Ct.
1878, 85 L.Ed.2d 170 (1985).

[124]  While we find no confusion here, it is
possible that this traditional—and proper—general
admonition to the jury against *299  “bias,
prejudice, or sympathy” might in some other
case, depending on the circumstances, conflict
with the permissible role of sympathy specifically
engendered by any mitigating factor. As noted
by Justice O'Connor, concurring in Brown, supra,
479 U.S. at ––––, 107 S.Ct. at 840, 93 L.Ed.
2d at 942-43, “one difficulty with attempts to
remove emotion from capital sentencing through
instructions such as those at issue in this case is that
juries may be misled into believing that mitigating
evidence about a defendant's background or
character also must be ignored.... On remand,
the California Supreme Court should determine
whether the jury instructions, taken as a whole, and
considered in combination with the prosecutor's

closing argument, adequately informed the jury of
its responsibility to consider all of the mitigating
evidence introduced by the respondent.” Trial
courts should be aware of that possibility and frame
their charges so as to avoid it.

F. Instructions Concerning Jury Deliberations
Defendant contends that his death sentence was
improper as a result of several other errors
committed by the trial court in instructions to the
jury delivered in the course of its penalty-phase
deliberations. We agree with some of defendant's
contentions in this regard and hence reverse the
sentence of death and remand for resentencing by
the trial court.

Specifically, defendant contends that under the Act,
a decision by a penalty-phase jury that it cannot
reach unanimity is itself a final verdict and must
be entered by the trial court when announced.
Defendant asserts that such a non-unanimous
verdict was reached by the jury and should have
been accepted by the trial court, and that therefore
he is entitled to the entry by this Court of a
sentence of imprisonment, which is mandated under
Section c(3)(c) when the verdict is non-unanimous.
In addition, defendant argues that even if the
decision *300  of the trial court to require the jury
to deliberate further was permissible, the court's
supplemental charges were coercive and misleading,
and the resulting unanimous verdict leading to the
sentence of death must be reversed.

We are not convinced by defendant's argument that
the jury had reached a non-unanimous verdict; the
trial court acted properly, therefore, in requiring
continued deliberation. We agree with defendant,
however, that the trial court's supplemental
instructions were improper. The instructions
injected two distinct doses of unfairness into the
sentencing proceeding. First, they impermissibly
coerced the jury to reach a unanimous verdict by
incorrectly suggesting different kinds of adverse
consequences that would be caused by a hung
jury, including the suggestion that the jury would
not be performing its civic duty properly unless
it reached unanimity; such **278  a suggestion
is entirely untrue in a capital trial, where by
statute a non-unanimous verdict is a permissible
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final result of the jury's deliberations. Second, the
supplemental instructions relieved the jury of full
responsibility for the death decision and instead
allowed it to regard its function as mechanical,
simply determining, calculating, and weighing
factors regardless of outcome. We believe that both
these errors, unlike others, may have affected the
outcome of this case; that but for these errors,
there is a realistic possibility that the death sentence
would not have been imposed. Moreover, we
regard the first of these errors—which effectively
prevented a jury that had already indicated its
inability to agree from returning a final non-
unanimous verdict resulting in imprisonment—as
so prejudicial that the only adequate remedy to
redress the prejudice is to ban the imposition of the
death penalty on remand.

1. Jury Deadlock
[125]  We turn first to the issue whether the trial

court failed to recognize that the jury had indeed
reached a non-unanimous verdict requiring entry of
a sentence of imprisonment.

Section c(3)(c) of the Act provides:

*301  If the jury is unable
to reach a unanimous verdict,
the court shall sentence
the defendant pursuant to
subsection b [providing for a
prison sentence rather than
the death penalty].

From this statutory language, it is clear that
the Legislature contemplated three possible final
verdicts in a capital case: a unanimous verdict that
results in imprisonment, a unanimous verdict that
results in death, and a non-unanimous verdict that
results in imprisonment.

The penalty phase of this trial occurred on Monday,
May 16. No additional evidence was adduced
other than documentation of Ramseur's prior
conviction. Counsel delivered summations. The
jury was charged by the court, and, at 3:20 p.m.,
retired to deliberate on the issue of penalty. At
8:40 p.m., the trial court received a note from the

jurors stating: “Jury unable to reach a unanimous
decision. Suggestions please.”

Upon receiving this communication, the trial court
informed counsel that it believed its obligation was
to “instruct the jury with regard to the A.B.A.

Model Charge,” 72  and that it intended to do so.
Defense counsel objected on the ground that such
a charge had already been included as part of the
original instructions, and argued further that the
fact that the jurors' note disclosed “that they cannot
reach a unanimous verdict is in fact a verdict in
and of itself.... Here a hung jury ends the case as
effectively as any other type of verdict....”

72 The ABA Model Charge is reproduced in
State v. Czachor, 82 N.J. 392, 405 n. 4, 413
A.2d 593 (1980). Essentially, it reminds jurors
of their duty to consult with one another with
a view to reaching a unanimous verdict, while
urging dissenting jurors not to give in merely
for the purpose of achieving unanimity.

The trial court nevertheless overruled defense
counsel's objections and proceeded to give the
jurors specific supplemental instructions that
required them to engage in further deliberations in
order to reach a unanimous verdict. The court at
the same time informed the jurors of arrangements
being made to sequester them overnight and
emphasized that the court was not attempting
to pressure the jurors. The jurors resumed their
deliberations at 9:45 p.m. and continued until
approximately *302  11:00 p.m. The court again
gave the jurors hortatory instructions before they
recessed for the night.

The following morning, the court began the
proceedings by giving the jury further instructions
regarding its attempts to come to a verdict.
Emphasizing that “no one wishes to coerce a
verdict,” the court nonetheless added that it “would
be remiss were [it] not to emphasize the importance
of ... reaching a unanimous verdict.” After these
instructions the jury resumed deliberations at 10:20
a.m. It deliberated until 12:25 p.m. Just prior to the
lunch recess, the court again encouraged the jury
“to reach a verdict.” The jury returned from lunch
at 1:25 p.m. and returned its verdict at 1:55 p.m.
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**279  Defendant contends that because Section
c(3)(c) provides for a verdict that is not unanimous,
the court could not direct the jury to resume further
deliberations once the jury had declared that it was
unable to reach unanimity. Defendant contends, in
effect, that a declaration of deadlock by a penalty-
phase jury in a capital case is qualitatively different
from a “hung” jury in the ordinary criminal trial
involving guilt or innocence. Since, by statute,
a non-unanimous verdict can be given finality,
defendant argues that a jury's declaration of non-
unanimity must be treated as final by the trial court.

[126]  We disagree. When the jury indicated by
its note to the court an inability to agree upon
a unanimous verdict, the trial court concluded
that the jury had not deliberated for a reasonable
amount of time. It concluded further that
“suggestions please” clearly indicated the jury did
not regard itself as deadlocked. In a non-capital
case, in which a jury must reach a unanimous
verdict, this approach is appropriate. See State v.
Czachor, 82 N.J. 392, 407, 413 A.2d 593 (1980).
The American Bar Association's standards on this
issue provide that when the court perceives the jury
has been unable to agree, the court may require the
continuation of deliberations. 3 ABA Standards for
Criminal Justice Standard 15–4.4(b) (2d ed. 1980).
The court may not, however, “require the jury to
deliberate for an unreasonable length of time.” Id.
(emphasis added).

[127]  *303  Such approach was also appropriate
here, where the trial court, in deciding to send the
jury back for further deliberation, was influenced
by the length of the trial and the complexity
of the penalty issue. In the penalty phase, the
jury issues included the difficult determination of
whether the crime fit within the category of murders
that are “outrageously or wantonly vile, horrible
or inhuman.” See Sec. c(4)(c). In addition, the
jury had to assess the defendant's mental state
and decide whether mitigating factors outweighed
aggravating factors. Given these complexities, there
was no abuse of discretion in the trial court's
decision that jury deliberation of roughly four
hours was inadequate. See Berryhill v. State,
249 Ga. 442, 291 S.E.2d 685, 694 (deliberations
of more than ten hours insufficient in capital

case), cert. den., 459 U.S. 981, 103 S.Ct. 317, 74
L.Ed.2d 293 (1982); Muniz v. State, 573 S.W.2d 792
(Tex.Crim.App.1978) (“the exercise of discretion ...
will be judged by the amount of time the jury
deliberates in light of the nature of the case and
evidence”), cert. den., 442 U.S. 924, 99 S.Ct. 2850,
61 L.Ed.2d 291 (1979).

We are not convinced, moreover, that the jury in
fact had reached a non-unanimous verdict that the
trial court was required to accept. The jury in this
case had initially been instructed by the trial court:

[i]f after a careful conscious
and thorough deliberation
you're unable to agree upon
your findings and your
verdict, you should report
that to me. In such a case
I will either require further
deliberations with additional
instructions or I will accept
your inability to reach a
verdict in which case the
penalty shall not be death.
[Emphasis added.]

As noted, the jury had deliberated for several hours.
Its note to the court, however, not only indicated
that it was split but also asked for instructions,
almost parroting the situation described in the
initial charge as calling for “further deliberations.”
In this respect, this case resembles Jones v. State,
381 So.2d 983 (Miss.), cert. den., 449 U.S. 1003,
101 S.Ct. 543, 66 L.Ed.2d 300 (1980), in which the
jury deliberated for approximately two hours and
fifteen minutes and then sent out a note stating:
“We the jury cannot come to a unanimously [sic]
*304  decision—what shall we do?” Id. at 992. The

court held that this note was not the equivalent of a
verdict and the trial court did not commit error in

not imposing a life sentence. Id. 73

73 Defendant's reliance on Rush v. State, 491
A.2d 439 (Del.1985), is misplaced. In Rush,
the Delaware Supreme Court vacated a death
sentence and ordered a sentence of life
imprisonment because the trial court had
erroneously given supplemental instructions
to a deadlocked jury, which, after deliberating
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further, unanimously recommended the death
penalty. There, however, the evidence that
the jury had in fact reached a deadlock
prior to the supplemental instructions are
unmistakable. The jurors, through the bailiff,
sent a message to the trial court stating that
“they cannot reach a unanimous decision
and that those who are strongly opposed
feel they cannot reach an agreement.” Id.
at 450. Further, in colloquy with the trial
court, the foreman stated that there are
“jurors of opposing viewpoints that say
they cannot have their viewpoint changed
under any circumstances” and that the jurors
had already signed the verdict sheet while
leaving the ultimate question blank pending
further instruction from the court. Id. at
451. These facts fully justified the Delaware
Supreme Court's holding that, “under all
of the circumstances” and “[i]n view of the
unequivocal announcement that the jury was
unable to reach unanimous agreement as to
the death penalty,” the jury's announcement
constituted a final non-unanimous verdict. Id.
at 454 (emphasis added). Here, in contrast,
the jury's note was far from “unequivocal”;
as we have explained, the equivocation in the
note justified, in these circumstances, the trial
court's conclusion that further deliberations
were appropriate. There was no indication, as
in Rush, that jurors had reached strongly held
and opposing viewpoints that they would not
change under any circumstances.

[128]  **280  It is not apparent that the jury in fact
had reached the point where it could not agree and
where further deliberations would be unreasonable.
Under these circumstances, perhaps the trial court
should have explored with the jury whether it
had deliberated sufficiently and had reached a
genuine stalemate, a point at which any further
deliberations would have been counterproductive.
We conclude nonetheless that the trial court did not
abuse its discretion in remanding the matter to the
jury for further deliberations.

2. Jury Coercion
The defendant also argues, however, that regardless
of the propriety of requiring further deliberations,
the trial court *305  committed prejudicial error
by instructing the jurors to engage in further

deliberations in terms that strongly impelled them
to reach a unanimous verdict. We agree.

In its original charge the trial court did inform
the jury of the consequences of a non-unanimous
verdict. But after the jury announced that it could
not reach unanimity, the court gave three separate
supplemental charges. At no time during these
supplemental instructions did it reinform the jury
that in capital cases the law permits the issue of
penalty to be finally resolved by a non-unanimous
verdict, and that a non-unanimous verdict would
result in a sentence of imprisonment. Indeed, the
trial court failed even to remind the jury of the brief
references in its main charge to the possibility and
consequences of a non-unanimous verdict.

[129]  We hold that the trial court's supplemental
hortatory charges were coercive. In State v.
Czachor, supra, 82 N.J. at 402, 413 A.2d 392, as
a matter of state law and our “own supervisory
standards as to the basic requirements of a fair
trial,” we disapproved the traditional Allen charge,
see Allen v. United States, 164 U.S. 492, 17 S.Ct.
154, 41 L.Ed. 528 (1896) (approving instruction
informing jurors that, inter alia, “it was their duty
to decide the case if they could conscientiously do
so” and “they should listen, with a disposition to
be convinced, to each other's arguments”), because
it contained a number of features that the Court
identified as coercive.

It is fair to say that the
typical Allen charge does
not simply remind jurors
of their duty to cooperate
in collective deliberations. It
has a rather different thrust.
The charge is intended to
undo a jury deadlock. It
tends therefore to focus upon
possibly the weakest links in
the chain locking the jury
in disagreement, namely, the
minority holdouts on the jury.
Hence, the charge usually
admonishes specifically and
pointedly only those in
the minority to reconsider
their beliefs in light of
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the adverse position held
by the majority. It also
exerts pressures upon jurors
by casting indirectly upon
them a personal responsibility
and sense of guilt for the
impasse.... The charge further
intimates that the dissenting
jurors may not be acting
properly or conscientiously
since another similar jury will
be called upon in a new trial
to perform the identical task
and presumably will ... reach a
unanimous verdict **281  on
the same evidence. [82 N.J. at
398, 413 A.2d 392.]

*306  The supplemental charges delivered by the
trial court here were saturated with remarks that
offend the Czachor strictures against charges which
do not “permit jurors to deliberate objectively,
freely, and with an untrammeled mind.” Id. at
402, 413 A.2d 392. Several times the trial court
improperly and inaccurately emphasized to the
jurors the “importance of reaching a unanimous
verdict,” e.g.

you are sophisticated enough to know the
importance of your role in this case and the
importance of reaching a unanimous verdict.

....

I tend to think that there's something that I as a
Judge of the law can do for you to assist you in
reaching a unanimous verdict in this case.

I've already told you that no one wishes to
coerce a verdict; nonetheless, I would be remiss
were I not to emphasize the importance of
this case and the importance of reaching a
unanimous verdict. Indeed, our entire jury
system presupposes that twelve people of
varied backgrounds, cultures, views will reason
together and reach a consensus.... As I've told
you, our system presupposes that you will be
able to reach a consensus and as the judge of

the law it is my responsibility in part to aid you
in so doing.

....

As I told you, I keep thinking perhaps I failed
to do something to assist you in your rol[e] in
reaching a consensus of unanimous verdict.... If
you wish, you could have testimony read back
within reason so that there are avenues that exist
which perhaps can help you reach [a] unanimous
verdict.
These comments undoubtedly coerced the jurors
to conclude that a unanimous verdict was their

only acceptable alternative. 74

74 The State argues that Czachor “implicitly”
authorizes the trial court to emphasize the
importance of reaching a unanimous decision,
relying on the following language in the model
charge quoted in Czachor: “It is your duty,
as jurors, to consult with one another and
to deliberate with a view to reaching an
agreement.” State v. Czachor, supra, 82 N.J.
at 405 n. 4, 413 A.2d 392. We reject this
reading of Czachor. The quoted language is
carefully worded precisely to avoid the result
sought by the State. It speaks not of a duty
to reach a unanimous verdict, but of a duty to
deliberate with a view to reaching unanimity.
Cachor makes quite clear that a charge that
“repeatedly emphasizes a ‘duty’ to agree on a
verdict” is improper. Id. at 405, 413 A.2d 392.

*307  Additionally, on numerous occasions, the
trial court stated or implied that by failing to
reach unanimity, the members of the jury were
betraying their oaths as jurors and shirking their
responsibilities as citizens, e.g.:

I don't want you to think that the Court is seeking
to pressure you but I must be candid in saying
that at this point it is inadequate for you to state
that you are unable to reach a verdict.... I realize
your job is unpleasant, but under the oath you
took you are to follow the law and apply it to the
facts as you find those facts to be.

I'm going to ask you to fulfill your obligation
under your oath.... I would ask you to return to
the jury room.
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....

I would ask you to simply rest this evening
tonight, come back tomorrow fresh and willing
and able to properly perform your function as
jurors.

....

I am confident that you will be equal to your
oath. Last night I kept thinking of ways of which
I could be of greater assistance to you. As I've told
you, our system presupposes that you will be able
to reach a consensus....

....

Under the oath that was administered to you, you
agreed and promised that you would not only
obey the law, but faithfully apply our statutes
duly enacted by our **282  legislature. Your
function in this case can be stated rather simply.

You are to make factual determinations and
assessments from the evidence.... I do feel
it necessary to advise you that your rol[e]
although difficult is rather simple. You are
simply to determine whether aggravating and
mitigating factors are present....

As I told you, I keep thinking perhaps I failed
to do something to assist you in your rol[e] in
reaching a consensus of unanimous verdict.

Obviously we do not wish to coerce you
or pressure you in reaching a verdict, but
nonetheless, you are sophisticated enough to
know the importance of your role in this case
and the importance of reaching a unanimous
verdict. When you took your oath as jurors
you agreed and promised to try the issues in
this case in a fair and reasoned manner. You
promised to apply the law to the facts as you
found them to be.

[130]  These remarks could have been understood
only to mean that by failing to reach unanimity,
the jury was not properly performing its function.
This remark implied, moreover, that because they
were unable to agree, the jurors were *308  lacking

in ordinary intelligence. We have recognized that
a trial court must not make comments that
reflect adversely upon the honesty, integrity, or
intelligence of the jurors in case of a failure to agree.
See State v. Czachor, supra, 82 N.J. at 398–99, 402,
413 A.2d 392.

In addition, the trial court emphasized more than
once the amount of time and effort that went
into the case, and implied that by failing to reach
unanimity the jurors would be responsible for
wasting all of those resources, e.g.:

Remember this case is an extremely important
one. Remember that the trial has gone on over
a substantial period of time. Remember the
oath that you took. It is my view again that
deliberations over a relatively short period of
time less than four hours is wholly inadequate.

....

Now, after you have made those arrangements
I'm going to ask you to continue your
deliberations. We do not want to waste time
in this case. Further deliberations tonight will
proceed....

If you wish, you could have testimony read
back within reason so that there are avenues
that exist which perhaps can help you reach [a]
unanimous verdict.

In sum, we have all invested a great deal of
time and effort in the case. It would be a breach
of your duty not to work as hard as you can
to resolve the issues in the case consistent with
your conscientious judgment.

[131]  [132]  As noted in State v. Czachor, supra,
82 N.J. at 403, 413 A.2d 392, implications that a
jury should render a unanimous verdict so as to
avoid additional expense and prevent a “waste”
of time and resources are completely improper
even in the ordinary criminal prosecution, where
deadlock actually may result in a second trial. In
a capital trial, where by statute a non-unanimous
verdict constitutes a final resolution of the case,
such implications are not only prejudicially coercive
but completely untrue.

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980106407&pubNum=583&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_583_398&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_398
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980106407&pubNum=583&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_583_398&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_398
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980106407&pubNum=583&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_583_403&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_403
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980106407&pubNum=583&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_583_403&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_403


State v. Ramseur, 106 N.J. 123 (1987)

524 A.2d 188

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 120

Although we rest our decision on our state-
law supervisory power over the administration of

criminal justice, 75  we are **283  *309  guided
as well by the constitutional imperative in a
capital case that jurors be made to understand
the ultimate consequences of their decision. In
State v. Williams, 392 So.2d 619 (La.1980), the
penalty phase jury announced a deadlock after
four hours of deliberation. The trial court did not
inform the jurors that if they could not reach
unanimity, the defendant would be sentenced to life
imprisonment. The court found that the trial court's
failure to so instruct the jurors violated defendant's
federal constitutional rights. Id. at 634. The court
explained:

75 This Court has often invalidated procedural
practices which infringe on a defendant's right
to be treated in a manner that comports
with principles of fundamental fairness,
even though no constitutional violation has
occurred. See, e.g., State v. Czachor, supra,
82 N.J. at 402, 413 A.2d 392; State v.
Tropea, 78 N.J. 309, 313, 394 A.2d 355
(1978) (declining to hold that double jeopardy
bars retrial of speeding offense but finding
that retrial was barred by considerations of
fundamental fairness); State v. Gregory, 66
N.J. 510, 519, 333 A.2d 257 (1975) (prohibiting
multiple prosecution for acts arising out
of same arrest under court's supervisory
power to ensure fairness in the administration
of justice, although rejecting constitutional
attack); State v. De Bonis, 58 N.J. 182, 276
A.2d 137 (1971) (as a matter of policy, not
due process, defendant who appeals from
conviction entered in municipal court and
receives trial de novo in county court may not
receive harsher sentence on retrial). We find
such considerations of fairness clearly no less
compelling in a capital case. See also State v.
Biegenwald, supra, 106 N.J. at 53, 524 A.2d 130
(holding that failure to charge that jury must
find aggravating factors outweigh mitigating
factors beyond a reasonable doubt violates
fundamental fairness and requires reversal of
death sentence).

In the present case the jurors were not fully
informed of the consequences of their votes

and the penalties which could result in each
eventuality. They were not told that, by their
failure to decide unanimously, they would in fact
decide that the court must impose a sentence of
life imprisonment without benefit of probation,
parole or suspension of sentence. Instead, the
members of the sentencing body were left free to
speculate as to what the outcome would be in
the event there was not unanimity. Under these
circumstances, individual jurors could rationally
surmise that in the event of disagreement a new
sentencing hearing, and perhaps a new trial,
before another jury would be required.

Such a false impression reasonably may have
swayed a juror to join the majority, rather
than hold to his honest convictions, in order to
avoid forcing the parties, witnesses and court
officials to undergo additional proceedings.
Consequently, by allowing the jurors to
remain ignorant of the true consequence of
their failure to decide unanimously upon a
recommendation, the trial court failed to
suitably direct and limit the jury's discretion
so as to minimize the risk of arbitrary
and capricious action. The death penalty
was imposed under sentencing procedures
that created a substantial risk that it would
be inflicted in an arbitrary and capricious
manner. [Id. at 634–35.]

*310  While Williams is distinguishable from the
instant case in that the trial court there failed to
inform the jury of the consequences of a unanimous
verdict even in its original charge, this distinction
is not of constitutional significance. Part of the
constitutional concern is with the clarity of the
court's instructions. See People v. Durre, 690 P.2d
165, 173 (Colo.1984) (en banc) (“[T]he certainty
essential to a jury verdict directly resulting in death
can only be achieved when the jurors are clearly
instructed concerning the effect of their verdicts
on the ultimate question of life imprisonment
or death.”); Whalen v. State, 492 A.2d 552, 562
(Del.1985) (holding that trial court's instruction
implying that the jury had to be unanimous in
imposing a sentence of life imprisonment violated
defendant's constitutional rights because “this
instruction could have been clearer—and should
have been”). For the reasons previously set forth at
length, the trial court's supplemental instructions in
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this case clearly tended to dispel whatever impact its
original proper instruction had on the jury.

Relying on the holdings of a number of state courts
that a trial court is not obliged, even in its initial
charge, to inform a capital jury of the consequences
of its inability to agree, see, e.g., Coulter v. State,
438 So.2d 336, 346 (Ala.Crim.App.1982), aff'd sub
nom. Ex parte Coulter, 438 So.2d 352 (Ala.1983);
State v. Johnson, 298 N.C. 355, 259 S.E.2d 752, 761–
62 (1979); Justus v. Commonwealth, 220 Va. 971,
266 S.E.2d 87, 92 (1980), the State argues that any
confusion caused by the supplemental instructions
cannot be found to constitute error. The cases
relied upon by the State reason that because
informing the jury that non-unanimity is itself a
final verdict creates an “open invitation for the jury
to avoid its responsibility and disagree,” Justus v.
Commonwealth, supra, 220 Va. 971, 266 S.E.2d at
92, the statutory mandate attaching finality to non-
unanimous conclusions is “an instruction for the
trial court, not for the jury.” Coulter v. State, supra,
438 So.2d at 346.

**284  We do not believe that the premise
underlying this reasoning—that jurors will, if given
the chance, take the easy way out *311  and fail
even to try to reach agreement—is sound. The
process of death qualification, the jurors' oath,
and the trial court's instructions are all designed
to assure that the jury will make a conscientious
attempt to follow the law in reaching its verdict.
The entire system of capital punishment depends
on the belief that a jury representing the conscience
of the community will responsibly exercise its
guided discretion in deciding who shall live and
who shall die. To hide from the jury the full
range of its sentencing options, thus permitting its
decision to be based on uninformed and possibly
inaccurate speculation, is to mock the goals of
rationality and consistency required by modern
death penalty jurisprudence. A capital jury does not
“avoid its responsibility” by disagreeing—genuine
disagreement is a statutorily permissible conclusion
of its deliberations. See Sec. c(3)(c).

[133]  Whatever its merits in other states, the
position urged by the State is clearly contrary
to current policy in New Jersey. In 1985, the

Legislature amended the death penalty statute
to require explicitly that the jury “be informed
that a failure to reach a unanimous verdict shall
result in sentencing by the court pursuant to
subsection b [i.e., a prison term].” L.1985, c. 178.
Ramseur was sentenced in 1983, before the passage
of this amendment. This Court would, however,
do technical rather than substantial justice were
we to exclude consideration of the subsequent
amendment in determining state policy in this area.
Cf. State v. Biegenwald, supra, 106 N.J. at 63–
65, 524 A.2d 130 (similarly drawing on subsequent
legislative amendment in holding erroneous trial
court's charge regarding weighing of aggravating

and mitigating factors in capital case). 76  The *312
evidence of legislative intention provided by the
1985 amendment, in addition to constitutional
considerations and our own assessment of the
policy interests involved, fortifies our conclusion
that Czachor requires that juries in capital cases be
informed of, and free to exercise, their statutory
option to return a final, non-unanimous verdict
resulting in imprisonment if, after a reasonable
period of deliberations, they are unable to agree.

76 Because the trial court instructed the jury in
accordance with the subsequent amendment,
we need not decide whether we would apply
the amendment retroactively. Cf. State v.
Biegenwald, supra, 106 N.J. at 63–65, 524 A.2d
130 (1985 legislative amendment, although
inapplicable to prior offense, given substantial
consideration in clarifying meaning of prior
statute concerning weighing of aggravating
and mitigating factors).

We come now to the issue of remedy. Clearly,
coercive and misleading supplemental instructions
such as were given in this case constitute reversible
error. See, e.g., Rose v. State, 425 So.2d 521, 525
(Fla.) (holding that trial court commits reversible
error in giving Allen-type charge during penalty
phase of capital trial), cert. den., 461 U.S. 909, 103
S.Ct. 1883, 76 L.Ed.2d 812 (1983); Legare v. State,
250 Ga. 875, 302 S.E.2d 351, 353 (1983) (same);
see also State v. Williams, supra, 392 So.2d at 635
(trial court's failure to inform jury of its ability
to return final non-unanimous verdict “must be
held to have been prejudicial”). As we explained
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in Czachor, such instructions cannot be considered
harmless error because

errors which impact substantially and directly
on fundamental procedural safeguards, and
particularly upon the sensitive process of jury
deliberations, are not amenable to harmless
error rehabilitation. Their prejudicial effect
“cannot be readily measured by the empirical
or objective assessment of the evidence bearing
upon defendant's guilt.” A defendant confronted
with this kind of trial error need not demonstrate
actual prejudice in order to reacquire his right to
a fair trial. [82 N.J. at 404, 413 A.2d 392 (citations
omitted).]

The singular vice of the coercive Allen-type charge
is its actual purpose and effect to “undo a jury
deadlock.” Id. at 398, 413 A.2d 392. In the ordinary
criminal trial, where a jury deadlock results in
a hung jury and hence a mistrial, the remedy
for a Czachor violation is reversal of the **285
defendant's conviction and a new trial. But we
believe such a remedy to be wholly inadequate and
inappropriate in a capital case. In a capital trial,
unlike the ordinary criminal prosecution, the jurors
need not reach a unanimous verdict; a true jury
deadlock results not in a mistrial but in a final
verdict. Thus the evil of the Allen *313  charge
in a capital murder trial is infinitely worse and
significantly more prejudicial than in an ordinary
criminal case. In the latter, the defendant is deprived
of a deadlock that would have given him a new
trial; in the former he is deprived of a deadlock that
would have saved his life.

[134]  The remedy must be commensurate with
the wrong. We hold that where a trial court
in a capital case has erroneously given coercive
supplemental instructions in violation of Czachor
to a jury that has expressed its inability to agree,
the law must afford defendant the benefit of the
final non-unanimous verdict that might have been
returned absent the coercion. Having erroneously
been deprived of a substantial opportunity to
receive a jury verdict resulting in imprisonment
rather than death, the defendant may not be subject
to another capital sentencing proceeding.

We recognize that any reversible error in a capital
case may be said in some sense to have deprived
a defendant of the opportunity to receive a
jury verdict resulting in imprisonment, and that
nevertheless the usual and proper remedy for such
errors is reversal of the death sentence and a retrial
of the sentencing proceeding in which the defendant

may again face the death penalty. 77  See State v.
Biegenwald, supra, 106 N.J. at 67, 524 A.2d 130
(holding that defendant may be subject to death
penalty on resentencing). But a Czachor error is
critically different from other prejudicial errors in
that by definition it occurs after the jury has clearly
demonstrated an inability or unwillingness to bring
in an uncoerced unanimous verdict for the death
sentence. The erroneous coercive charge has, not
simply as a possible consequence but as its sole
purpose, ending the disagreement that would save
defendant's life. Even if the jury's disagreement has
not reached the point at which further deliberations
*314  would be improper, those deliberations must

take place in an atmosphere free of coercion. If such
coercion occurs, the defendant has irrevocably lost
not merely a theoretical possibility but a substantial
likelihood that, absent the error, the jury would
have reached a verdict resulting in imprisonment
rather than death.

77 We also recognize that other courts have
rejected our analysis. See, e.g., Legare v. State,
supra, 250 Ga. 875, 302 S.E.2d at 353 (hung
jury cannot be presumed from the giving of
an Allen charge because “we [cannot] say with
assurance that the jury would not have reached
a [unanimous] verdict”).

It is apparent from the foregoing analysis that,
in a sense, the remedy for a Czachor violation
in a capital case is no different in quality from
the remedy in an ordinary criminal case: in
each, the remedy is determined by the legal
consequences that would have resulted had the jury
remained deadlocked. In the ordinary case, the
legal consequence of a deadlock is a mistrial; in a
capital case, the legal consequence of a deadlock is
imprisonment.

Treating the matter in this way is particularly
appropriate in a capital case. There, unlike the
ordinary criminal case, the jury must be told,
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in effect, that the law recognizes deadlock as
a permissible result, an outcome allowed by
the statute, a legal trial verdict that by law
results in imprisonment rather than death. The
probability that such a jury, so instructed, would
remain deadlocked—if not coerced—is significantly
greater than is the case with the ordinary jury that
has been properly advised of the law's preference for
unanimity. In these circumstances, we would regard
it as intolerably unfair to require the defendant to
undergo a second capital resentencing proceeding.

Accordingly, we hold that the supplemental
instructions were coercive in content, language, and
implication; that the judgment imposing a sentence
of death must for this reason be reversed; and that
the case must be remanded for resentencing by

**286  the trial court. 78  On remand the defendant
shall not be subject to the death penalty and the
trial court shall proceed as *315  if the jury had

reached a final non-unanimous verdict. 79  See Sec.
c(3)(c) (providing that in the event the jury is unable
to agree, the court shall sentence the defendant to
a term of at least thirty years without parole as
provided in Section b).

78 We need not, therefore, reach defendant's
additional claims that these coercive features
were exacerbated by certain of the
surrounding circumstances, such as the poor
ventilation of the jury room and the trial
court's sequestration order.

79 In connection with our remand of this case,
we note that, in addition to his conviction
for the murder of Asaline Stokes, defendant
was found guilty of knowingly and unlawfully
possessing and carrying a knife under
circumstances not manifestly appropriate for
lawful use (N.J.S.A. 2C:39–5d), and of
knowingly and unlawfully possessing a knife
with a purpose to use it unlawfully against
the person of another (N.J.S.A. 2C:39–4d). So
long as the defendant was under a sentence of
death, of course, these convictions could not
augment that sentence. Our disposition of this
appeal, however, requires that the defendant
be resentenced to a term of years in accordance
with N.J.S.A. 2C:11–3b, and thus may raise
the issue of whether the weapons offenses
should be merged with the murder conviction.

This issue is committed to the discretion of
the sentencing court on remand. See State v.
Rodriguez, 97 N.J. 263, 478 A.2d 408 (1984);
State v. Arriagas, 198 N.J.Super. 575, 584,
487 A.2d 1290 (App.Div.1985), aff'd on other
grounds sub nom. State v. Crisantos, 102 N.J.
265, 508 A.2d 167 (1986).

3. Other Errors at Sentencing
Reversal is also required because the supplemental
instructions were deficient in another vitally
important respect: they may well have left
the jury with the impression that it was not
responsible for the decision sentencing defendant
to death. While the jurors were told at various
points of the consequences of a finding that the
aggravating factors outweighed the mitigating, the
supplemental charges could very well have left them
with the impression that their task was simply fact-
finding and weighing, i.e., finding the aggravating
and mitigating factors, and then weighing them.
For example, in one of its supplementary charges
the trial court stated:

I do feel it necessary to advise you that your rol[e]
although difficult is rather simple. You are simply
to determine whether aggravating and mitigating
factors are present and you are to weight [sic]
them should you find they are present.

....

Now again, I realize that your task is a difficult
one but I emphasize that your role is merely to
apply the law and that is a rather simple task at
least as it has *316  been defined to you. You
are merely to determine the presence or absence
of aggravating and mitigating factors and if you
find that they are present you are to weigh them.

[135]  But in “merely” determining whether
aggravating and mitigating factors exist and
striking a balance between them, the jury decides
whether defendant shall live or die. In no other
determination in the criminal law is the jury more
truly to act as the conscience of the community. In
no other determination in the criminal law is it more
important to make absolutely certain the jury is
aware, not simply of the consequences of its actions,
but of its total responsibility for the judgment. As

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST2C%3a11-3B&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984137665&pubNum=583&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984137665&pubNum=583&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985110902&pubNum=590&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_590_584&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_590_584
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985110902&pubNum=590&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_590_584&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_590_584
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986123966&pubNum=583&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986123966&pubNum=583&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


State v. Ramseur, 106 N.J. 123 (1987)

524 A.2d 188

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 124

the United States Supreme Court has recently made
clear, jury instructions in capital cases should never
lead the sentencer to believe that responsibility
for determining the appropriateness of defendant's
death rests elsewhere. Caldwell v. Mississippi, 472
U.S. 320, 105 S.Ct. 2633, 86 L.Ed.2d 231 (1985).
This command flows from the premise that the
death penalty can be constitutionally imposed
only if the procedure assures reliability in the
determination that “ ‘death is the appropriate
punishment in a specific case.’ ” Id. at 323, 105 S.Ct.
at 2637, 86 L.Ed.2d at 236 (quoting Woodson v.
North Carolina, supra, 428 U.S. at 305, 96 S.Ct. at
2991, 49 L.Ed.2d at 961).

[136]  [137]  Under New Jersey's prior death
penalty statute, this Court held that any instruction
that “tend[s] to dilute the jury's sense of
responsibility in passing on **287  the issue
of life or death” is erroneous. State v. Mount,
30 N.J. 195, 214, 152 A.2d 343 (1959); accord
State v. Hipplewith, 33 N.J. 300, 319–20, 164
A.2d 481 (1960). It is apparent that this rule
should apply with equal force under the current
capital sentencing scheme, and that the trial court's
instructions here violated this rule and hence

constituted prejudicial error. 80

80 We reject, however, defendant's argument
that the jury must make an explicit finding
that “death is an appropriate punishment.”
We are fully in accord with the important,
indeed constitutionally mandated, objective
purportedly served by this proposal, namely,
ensuring that death is the appropriate
punishment in a specific case. As our holding
above indicates, we will tolerate no suggestion,
from court or counsel, tending to dilute a
capital jury's sense of responsibility for its
sentencing verdict. We are satisfied that our
procedures ensure that no diminution of the
jury's sense of responsibility will take place:
the Trial Judges' Bench Manual for Capital
Cases advises trial courts to instruct jurors
that they must be convinced that “the death
penalty is fitting and appropriate punishment
in this case,” the verdict sheet (at least in
this case) explicitly tells the jury that if it has
checked the appropriate boxes, “the penalty
will be death,” and the jurors are individually

polled by the court to assure that each of them
agrees with the verdict. In these circumstances,
we do not believe that requiring the jurors
to recite the proposed incantation, “we find
that death is an appropriate punishment,”
would measurably increase their sense of
responsibility for their verdict. Moreover, even
if defendant's proposal could be said to do
some good, it could also do harm, indeed
more harm. The vagueness inherent in the
term “appropriate” might well give jurors the
impression they have substantially unguided
discretion, undermining the principle, also
constitutionally mandated, that the death
sentence be meted out in a manner that is not
arbitrary or capricious. See People v. Albanese,
104 Ill.2d 504, 85 Ill.Dec. 441, 456, 473 N.E.2d
1246, 1261 (1984), cert. den., 471 U.S. 1044,
105 S.Ct. 2061, 85 L.Ed.2d 335 (1985).

[138]  [139]  *317  A final error in the trial court's
penalty-phase instructions must also be noted,
although we need not and do not decide whether
this error standing alone would warrant reversal.
This error relates to the trial court's charge on
weighing the aggravating against the mitigating
circumstances, a charge that suffered from one of
the defects analyzed in greater detail in State v.
Biegenwald, supra, 106 N.J. at 53–67, 524 A.2d 130
(slip op. at 59–82). While the trial court required
that the jury's weighing process be determined
“beyond a reasonable doubt” (thereby correcting
what we find in Biegenwald to be a deficiency
in the original statute), the court did not require
that in order for death to be imposed, the jury
must find that the aggravating factors outweigh
the mitigating factors. On various occasions in its
charge the court asked the jury, assuming it found
any aggravating factor or factors, to determine
whether or not the aggravating factors were
outweighed by the mitigating factors. At one point
in the charge it indicated that the sentence would
be death unless the mitigating factors outweighed
the aggravating factors, thereby possibly causing
confusion *318  as to what the proper balance was
in any event. The importance of this error may be
diminished by the fact that the jury, on the verdict
sheet, found, beyond a reasonable doubt, that
the aggravating factors outweighed the mitigating
factors. That jury, however, had been instructed
that an affirmative answer to the next question
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on the verdict sheet (which it did not answer at
all), namely, were the aggravating factors and the
mitigating factors of equal weight, would also result
in death. There was therefore no point for any juror
who felt that the factors were of equal weight to
attempt to persuade other jurors of the correctness
of her view, since her view apparently led to
the same result. Therefore, we cannot necessarily
assume that the finding of the jury in the special

verdict sheet rendered the error harmless. 81

81 Related to the resolution of the State's burden
of proof at the sentencing trial is the claim
that defendant should have been provided
the opportunity to make the final closing
remarks before the jury. Rule 1:7–1 provides
that in a criminal trial the State shall make
an opening statement and the defendant shall,
if he so chooses, make his opening statement
immediately thereafter. The rule provides that
at the close of the trial “the parties may
make closing statements in the reverse order
of opening statements.” The justification for
allowing the prosecutor both the first and last
word is the heavy burden of proof the State
bears at trial. This same procedure, however,
was applied at defendant's sentencing trial
and defendant argues that, as a matter of
fairness, he should have been allowed the
final word when life hung in the balance.
Defendant offers two arguments in support
of this claim. Because of our holding today
as to the burden of proof at sentencing,
defendant's primary contention is no longer
pertinent. Defendant had argued that because
at the penalty trial the statute relieved the
State of its normal burden of proof, there
was no justification for allowing the State
the advantage of the first and last word.
Today we hold that the Act requires the
State at the penalty trial to prove beyond a
reasonable doubt that the aggravating factors
outweigh the mitigating factors. Accordingly,
with respect to the State's burden of proof we
do not distinguish a trial on guilt from a capital
sentencing proceeding.

Defendant's second contention is that
many jurisdictions have abandoned this
common-law rule giving this procedural
advantage to the State. He notes that
the federal courts allow a defendant
to close after the prosecution, although

allowing the prosecution a chance for final
rebuttal. Fed.R.Crim.P. 29.1. More on
point, several states have by statute given
the defendant the right to the final closing
argument at the penalty phase of a capital
proceeding. See, e.g., Ga.Code Ann. § 17–
10–2(a) (1982); Ky.Rev.Stat. § 532.025(1)
(a) (1985); N.H.Rev.Stat.Ann. § 630.5(III)
(1986); N.C.Gen.Stat. § 15A–2000(a)(4)
(1983); S.C.Code. § 16–3–28 (1976). Where,
however, the burden of proof remains on
the State at the penalty phase, even where
this is a lesser burden than proving the
existence of aggravating factors beyond a
reasonable doubt, other states have refused
to reverse the order of arguments. See
Mo.Stat. 565.030(4) (1984) (State opens and
closes in a capital trial; State has the burden
of proving aggravating factors beyond a
reasonable doubt); Collins v. State, 259 Ark.
8, 531 S.W.2d 13, 17 (1975) (because State
must prove that aggravating factors justify
death beyond a reasonable doubt, State
has right to open and close), vacated on
other grounds, 429 U.S. 808, 97 S.Ct. 44,
50 L.Ed.2d 69 (1976); see also Smith v.
Commonwealth, 219 Va. 455, 248 S.E.2d 135
(1978) (final rebuttal by State proper when
State has burden of proving aggravating
factors beyond a reasonable doubt), cert.
den., 441 U.S. 967, 99 S.Ct. 2419, 60
L.Ed.2d 1074 (1979).
Other courts have accorded defendant the
right to a final closing in various procedural
contexts such as hearings on insanity or
amnesia when defendant has the burden of
proof. No court, however, has recognized
a constitutional right to a last word. As
an issue grounded in fundamental fairness,
we find, as have most other jurisdictions,
that the order of closing arguments is linked
directly to the relative burdens of proof
borne by the parties. Although it is clearly
more advantageous to the defendant to
allow him to have the last word, we find the
defendant is not unfairly prejudiced by the
absence of such a right under the New Jersey
rule requiring use of the reasonable doubt
standard at sentencing.

**288  *319  G. Prosecutorial Misconduct
Defendant also argues that his right to a fair trial
was violated by various instances of prosecutorial
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misconduct. We are satisfied from our review of
the record that extended treatment of several of
defendant's allegations is not necessary, since the
misconduct alleged is not of the magnitude that
would require us to conclude that defendant was

deprived of a fair trial. 82  Our review of the record
discloses two instances of misconduct that should
be discussed—the prosecutor's cross-examination
*320  of Dr. Lewis, one of defendant's psychiatric

experts, and his summation at the penalty phase.

82 Included in this category are defendant's
claims that the prosecutor illustrated
disrespect toward the defense's expert
witnesses, that he ridiculed the capabilities of
these experts as witnesses, that he expressed his
personal feelings regarding the testimony of
Dr. Ervin (another of defendant's psychiatric
experts), that he misstated and improperly
used evidence, and that he misstated the
reasons why defense counsel did not extract
testimony directly from the defense experts
with respect to defendant's prior conviction.

[140]  Prosecutors occupy a unique position in
our criminal justice system. The primary duty of
a prosecutor is not to obtain convictions, but to
see that justice is done. State v. Farrell, 61 N.J. 99,
104, 293 A.2d 176 (1972). Thus, “[i]t is as much his
duty to refrain from improper methods calculated
to produce a wrongful conviction as it is to use
every legitimate means to bring about a just one.”
Id. at 105, 293 A.2d 176 (quoting Berger v. United
States, 295 U.S. 78, 88, 55 S.Ct. 629, 633, 79 L.Ed.
1314, 1321 (1935)). This duty does not, however,
preclude the prosecutor from making a “vigorous
and forceful presentation of the State's case....”
State v. Bucanis, 26 N.J. 45, 56, 138 A.2d 739, cert.
den., 357 U.S. 910, 78 S.Ct. 1157, 2 L.Ed.2d 1160
(1958). When reviewing a prosecutor's conduct, we
are mindful that criminal trials create a “charged
atmosphere ... [that] frequently makes it arduous
for the prosecuting attorney to stay within the orbit
of strict propriety.” Id.

With due regard to the difficulties prosecutors face
in balancing these responsibilities, we conclude,
after a careful review of **289  the entire record,
that the prosecutor in this case did exceed the
bounds of proper conduct in his cross-examination

of Dr. Lewis and in his summation at the penalty
phase.

[141]  In cross-examining Dr. Lewis, the
prosecutor made several statements that can
be construed as providing his personal opinion
about defendant's guilt. He asked Dr. Lewis
whether she knew anything about his (i.e., the
prosecutor's) qualifications and background in
homicide cases. Then, while questioning her about
her interpretations of defendant's actions following
the stabbing, he asked her whether she thought
that her “common sense” was better than that
of the prosecutor who had “tried two hundred
criminal cases and investigated a thousand.” These
comments in the disguise of inquiries exceeded the
scope of proper cross-examination.

[142]  [143]  *321  A prosecutor may, of course,
challenge the opinions expressed by a witness.
In the comments quoted above, however, the
prosecutor placed his own credibility, and alleged
expertise, against that of the expert, forcing the
jury to side with either him or her. Such actions
constituted prosecutorial misconduct, violating the
well-established rule that a prosecutor may not
declare his personal belief in a defendant's guilt in
such a manner as to lead the jury to believe that
his opinion is based on something other than the
evidence adduced at trial. See State v. Farrell, supra,
61 N.J. at 103, 293 A.2d 176; State v. Thornton, 38
N.J. 380, 398, 185 A.2d 9 (1962), cert. den., 374 U.S.
816, 83 S.Ct. 1710, 10 L.Ed.2d 1039 (1963). As we
explained in State v. Thornton:

[T]he reason for the rule
is that in the minds
of jurors such statements
may add the weight of
the prosecutor's official
and personal influence and
knowledge to the probative
force of the evidence
adduced, thus creating the
possibility that the jurors
consciously or unconsciously
might adopt the prosecutor's
view without applying their
own independent judgment to
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the evidence. [38 N.J. at 398,
185 A.2d 9.]

[144]  The prosecutor also acted improperly when,
in his summation in the penalty phase, he suggested
that the jury's deliberations be influenced by the
need to protect society from crime. The prosecutor
stated:

The laws are made for
our protection and in this
case, ladies and gentlemen,
we must realize that it is
our responsibility to protect
everybody here who has no
interest in this case and to
protect everybody out there in
the culture of Essex County
from the cruel, horrible,
inhumane acts of murder.

Under New Jersey's prior death penalty statute, we
held that remarks suggesting that the jury must
impose the death penalty to satisfy its responsibility
to society were improper. See State v. Johnson,
31 N.J. 489, 512–13, 158 A.2d 11 (1960) (reversal
unnecessary because trial as a whole was fair).

Some courts have allowed reference to the possible
deterrent effects of the death penalty. See People v.
Lewis, 88 Ill.2d 129, 58 Ill.Dec. 895, 904, 430 N.E.2d
1346, 1355 (1982) (“prosecutor could properly urge
the imposition of death as a deterrent to murder”),
cert. den., 456 U.S. 1011, 102 S.Ct. 2307, 73 L.Ed.2d
1308 (1982); Commonwealth v. Zettlemoyer, 500 Pa.
16, 454 A.2d 937, 958 (1982), cert. den., *322
461 U.S. 970, 103 S.Ct. 2444, 77 L.Ed.2d 1327
(1983). We believe, however, that the better rule
is that such references do constitute misconduct.
See, e.g., Darden v. Wainwright, 477 U.S. 2464,
––––, 106 S.Ct. 2464, 2471, 91 L.Ed.2d 144, 156–
57 (1986) (comments implying “that the death
penalty would be the only guarantee against a
future similar act” were undoubtedly improper);
Tucker v. Zant, 724 F.2d 882, 889 (11th Cir.1984)
(prosecutor's statement that “if [defendant] is
executed, ... I'll sleep just as good, or I'll sleep better
knowing that one of them won't be on the street”
improperly “serves only to arouse the generalized
fears of the jurors and divert the focus of their

attention from the character of [the] crime and
[the] criminal”); Jones v. State, 610 P.2d 818, 820
(Okla.Crim.App.1980) (improper to state that law
enforcement is in bad shape due to jurors' lack of
courage and that “[w]e can't live here if people in
**290  these [juries] let these people, for no reason,

go around killing their policemen”). Statements
such as those made by the prosecutor are improper
because they divert the jurors' attention from the
facts of the case before them.

[145]  The determination that the prosecutor was
guilty of misconduct does not end our inquiry.
Prosecutorial misconduct is not ground for reversal
of a criminal conviction unless the conduct was
so egregious that it deprived defendant of a fair
trial. See State v. Kelly, 97 N.J. 178, 218, 478 A.2d
364 (1984) (“While not condoning all aspects of
the prosecutor's conduct, we conclude that, in the
context of the entire trial, it did not cause defendant
to be denied a fair trial”); State v. Tirone, 64 N.J.
222, 229, 314 A.2d 601 (1974) (“In the context of
the summation as a whole, we cannot say that the
prosecutor's comments were so inflammatory as to
deny defendant a fair trial”); State v. Bucanis, supra,
26 N.J. at 56, 138 A.2d 739 (to justify reversal,
prosecutor's conduct must “substantially prejudice
the defendant's fundamental right to have a jury
fairly evaluate the merits of his defense”).

[146]  In determining whether prosecutorial
misconduct is prejudicial and denied defendant
a fair trial, we consider whether *323  defense
counsel made a timely and proper objection,
whether the remark was withdrawn promptly, and
whether the court ordered the remarks stricken
from the record and instructed the jury to disregard
them. See State v. Bogen, 13 N.J. 137, 141–42,
98 A.2d 295 (1953). If no objection is made, the
remarks usually will not be deemed prejudicial.
Id. In this case the defense counsel objected
to the prosecutor's comments in cross-examining
Dr. Lewis and requested a mistrial, which was
denied. No objection was made to the prosecutor's
comments in his summation discussed above.

[147]  We are convinced that defendant was not
deprived of a fair trial. The prosecutor's misconduct
must be viewed in the context of a fourteen-
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day trial. During the trial the court sustained
the defendant's objections many times. Moreover,
the court charged the jury that statements made
by the attorneys were not to be considered as
evidence. Additionally, the court instructed the jury
to consider only the statutory aggravating factors
in the penalty phase of the case. Accordingly, while
the prosecutor's comments in the instances cited
above were improper, they did not reach the level

of reversible error. 83

83 Our references to prosecutorial misconduct
are not intended to suggest that this Court
has adjudicated an ethical offense on the part
of the prosecutor. Issues of that kind can be
determined only in disciplinary proceedings.
Our conclusions are based on the facts that
appear before us on this record and are limited
to this case only.

[148]  We stress, however, that the fact that the
prosecutor's misconduct in this case cannot be said
to have prejudiced defendant in no way excuses it.
Prosecutors in capital cases are hereby on notice
that in the future, this Court will not hesitate
to refer on its own motion possible violations
of the special ethical rules governing prosecutors
to the appropriate district ethics committee for
disciplinary action. We are well aware that within
the legal profession the prosecutor's double calling
—to represent vigorously the state's interest in law
enforcement and at the same time help assure that
the accused *324  is treated fairly and that justice
is done—is uniquely challenging. That challenge is
what makes the prosecutor's mission such a difficult
one and such an honorable one. A prosecutor
willing to engage in proscribed conduct to obtain
a conviction in a capital case betrays his oath in
both its respects. Not only does he scoff at rather
than seek justice, he also represents the state poorly.
Because death is a uniquely harsh sanction, this
Court of necessity will more readily find prejudice
resulting from prosecutorial misconduct in a capital
case than in other criminal matters; prosecutors
who fail to take seriously their particularly stringent
ethical obligations in capital cases thus strongly risk
postponing, and even jeopardizing, the enforcement
of the law. We are confident that our prosecutors
will be equal to this ethical challenge, but we also

stand ready **291  to take whatever action is
required to remedy any abuses.

H. Proportionality Review
[149]  At the time of his trial, defendant would have

been automatically entitled to “proportionality
review” under Section e. Subsequently, in response
to the United States Supreme Court's decision in
Pulley v. Harris, 465 U.S. 37, 104 S.Ct. 871, 79
L.Ed.2d 29 (1984), the Legislature amended the
statute to provide for proportionality review only
when requested. L.1985, c. 478. Our disposition of
this case makes it unnecessary to undertake such

a review under either statutory scheme. 84  *325
Nevertheless, it is appropriate that we now express
some preliminary views concerning this important
aspect of the death-penalty review process. In doing
so, we intend only to guide future parties in their
exploration of some of the issues that appear
essential to the development of a proportionality
review process that would satisfy the requirements
of the statute and any applicable constitutional
obligations.

84 We also need not reach a conclusion
as to whether, as defendant claims, his
death sentence is “manifestly excessive”
and “inappropriate.” This claim, based on
Ramseur's character and medical history,
is distinct from claims that death is
always excessive or that this sentence is
disproportionate when compared with other
defendants sentenced to death under the
Act. In fact, the claim raised by defendant
that death is excessive in his particular case
appears to be similar to “excessiveness” claims
raised in non-capital cases. Upon analysis we
assume, however, that a disproportionality
contention was intended because we find
conventional excessiveness review inadequate
in a capital case. In reviewing a death sentence,
appellate courts must adhere to a stricter
standard of review than in reviewing the
jury's findings of fact in a non-capital trial.
In State v. Roth, supra, 95 N.J. at 363–
64, 471 A.2d 370, we held that before an
appellate court will find a sentence excessive
one of three things must be established: (1)
the findings on which the decision is based
are unsupported by competent, reasonably
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credible evidence; (2) the factfinder applied
incorrect legal principles in exercising its
discretion; or (3) the application of the facts to
the law was such a clear error of judgment that
it “shocks the judicial conscience.” We find
this standard as it is applied to review a non-
capital sentence insufficiently stringent where
death is the sentence under review. However,
because we are reversing Ramseur's sentence
on other grounds, it is unnecessary to review
the evidence on which his death sentence was
based. We note, however, that the judicial
conscience may be shocked more easily when
a person is sentenced to death than when
liberty is at stake. A showing of more than the
minimal “competent credible evidence” may
be required to sustain a death sentence.

1.

In Pulley v. Harris, supra, 465 U.S. 37, 104
S.Ct. 871, 79 L.Ed.2d 29, the United States
Supreme Court held that proportionality review
is not mandated by the eighth amendment where
there are other procedural safeguards against
arbitrary or capricious sentencing. The California
capital punishment statute under which Harris
was sentenced did not require proportionality
review. Focusing on the other procedural
review mechanisms provided by the statute,
e.g., its requirement of “special circumstances,”
independent review of jury findings by the trial
court, and automatic appeal, the Court concluded
that proportionality review is not constitutionally
required. Id. at 51–54, 104 S.Ct. at 879–81, 79
L.Ed.2d at 41–42. Under the statutory scheme,
the Court found, adequate safeguards existed to
preclude arbitrary sentencing and proportionality
review was not needed to prevent the systematic
arbitrariness invalidated *326  by Furman v.
Georgia, supra, 408 U.S. 238, 92 S.Ct. 2726,
33L.Ed.2d 346.

[150]  Proportionality review has a function
entirely unique among the review proceedings in
a capital proceeding. Proportionality review, in
the context of a capital sentencing scheme, is not
appellate review to ensure that the aggravating
factors outweigh beyond a reasonable doubt all
the mitigating factors, L.1985, c. 178, or to

determine if the death sentence is disproportionate
to the crime in violation of the ban against
cruel and unusual punishment. That death is not
disproportionate in the sense of being a cruel and
unusual punishment is presumed by the nature of
the review. Pulley v. Harris, supra, 465 U.S. at 43,
104 S.Ct. at 875, 79 L.Ed.2d at 36. Rather, the
purpose of review here is “of a **292  different
sort.... It purports to inquire instead whether the
penalty is nonetheless unacceptable in a particular
case because disproportionate to the punishment
imposed on others convicted of the same crime.” Id.

The heightened concern in a capital case for
whether a sentence is disproportionate in this
sense is twofold and derives from the finality
of the result and the risk that the proceedings
are vulnerable to the influence of impermissible
considerations. First, “the imposition of death by
public authority is ... profoundly different from
all other penalties....” Lockett v. Ohio, supra, 438
U.S. at 605, 98 S.Ct. at 2965, 57 L.Ed.2d at 990.
Because of this fundamental distinction between the
death penalty and all other punishments, there is “a
corresponding difference in the need for reliability
in the determination that death is the appropriate
punishment in a specific case.” Woodson v. North
Carolina, supra, 428 U.S. at 305, 96 S.Ct. at 2991,
49 L.Ed.2d at 961. Proportionality review assists
us in assuring that “ ‘we have designed procedures
which are appropriate to the decision between life
and death and ... [that] we have followed those
procedures.’ ” Pulley v. Harris, supra, 465 U.S. at
68–69, 104 S.Ct. at 888–89, 79 L.Ed.2d at 52 *327
(Brennan and Marshall, JJ., dissenting) (quoting
Kaplan, “The Problem of Capital Punishment,”
1983 U.Ill.L.Rev. 555, 576).

[151]  Proportionality review further acts “as a
check against the random and arbitrary imposition
of the death penalty” by an aberrant jury. Gregg v.
Georgia, supra, 428 U.S. at 206, 96 S.Ct. at 2940, 49
L.Ed.2d at 893. “[G]iven the emotions generated by
capital crimes, it may well be that juries, trial judges,
and appellate courts considering sentences of death
[may be] affected by impermissible considerations.”
Pulley v. Harris, supra, 465 U.S. at 64, 104 S.Ct. at
886, 79 L.Ed.2d at 49 (Brennan and Marshall, JJ.,
dissenting). Discrimination on the basis of race, sex,
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or other suspect characteristic cannot be tolerated.
As the Florida Supreme Court stated:

[Proportionality r]eview by
this Court guarantees that the
reasons present in one case
will reach a similar result to
that reached under similar
circumstances in another
case. No longer will one man
die and another man live on
the basis of race, or a woman
live and a man die on the
basis of sex. If a defendant
is sentenced to die, this
Court can review that case
in light of the other decisions
and determine whether or
not the punishment is too
great. Thus, the discretion
charged in Furman v. Georgia,
supra, can be controlled and
channeled until the sentencing
process becomes a matter
of reasoned judgment rather
than an exercise in discretion
at all. [State v. Dixon, 283
So.2d 1, 10 (Fla.1973), cert.
den. sub nom. Hunter v.
Florida, 416 U.S. 943, 94 S.Ct.
1950, 40 L.Ed.2d 295 (1974).]

Proportionality review therefore is a means
through which to monitor the imposition of death
sentences and thereby to prevent any impermissible
discrimination in imposing the death penalty.

2.

While proportionality review is no longer
mandatory, and shall be undertaken only “[u]pon
the request of the defendant,” L.1985, c. 478,
we assume that almost all defendants who are
sentenced to death will request such review.

After the decision in Pulley v. Harris, “the
states have been left to design their own
proportionality review.” Rodriguez, Perlin &
Apicella, “Proportionality Review in New Jersey:

An Indispensable Safeguard in the Capital
Sentencing Process,” *328  15 Rutgers L.J. 399, 437
(1984) (hereafter “Proportionality Review”). The
Act provides us with little guidance. It states that
“the Supreme Court shall ... determine whether the
sentence is disproportionate to the penalty imposed
in similar cases, considering both the crime and the
defendant.” (Emphasis added.) Sec. e. We foresee
that our efforts to devise a procedure of review
that will adequately protect defendants from the
arbitrary and capricious imposition of the death
penalty prohibited by Furman v. Georgia, supra,
408 U.S. 238, 92 S.Ct. 2726, 33 L.Ed.2d 346, will
be **293  an evolving process. In addition to
involving criminal justice experts, these efforts may
involve experts from disciplines outside the law. We
shall seek the advice of such experts to assist us in
this process.

[152]  In preparation for this review process, those
parties who expect to participate in the appellate
review process in future capital cases should begin
gathering the data necessary for proportionality
review of a death penalty in comparison to similar
crimes and defendants. Moreover, these statistics
will be helpful in determining whether there is race
and gender discrimination in the imposition of the
death penalty.

These are difficult and sensitive issues, and hence
review, reflection, and modification of the analysis
we develop may be required as more information is
gathered. Nevertheless, there appear to be general
principles and problems concerning proportionality
review that we anticipate will be addressed in the
analysis. Many of these issues have been thoroughly
discussed in “Proportionality Review,” supra, 15
Rutgers L.J. 399, and Liebman, “Appellate Review
of Death Sentences: A Critique of Proportionality
Review,” 18 U.C.D.L.Rev. 1433 (1985) (hereafter
“Appellate Review”).

[153]  First, we must determine what will be
the “universe of cases,” “Proportionality Review,”
supra, 15 Rutgers L.J. at 441, against which a
comparison of the imposed death sentence will be
made, in order to assure proportionality. Some
states such as Louisiana require uniformity in death
sentences merely *329  on a county- or parish-
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wide basis, see State v. Sonnier, 379 So.2d 1336,
1362 (La.1980). Others such as Georgia require
state-wide uniformity. See Gregg v. Georgia, supra,
428 U.S. at 205–06, 96 S.Ct. at 2940, 49 L.Ed.2d
892–93. We believe that statewide uniformity is the
more appropriate measure, and therefore anticipate
that comparisons will be made to “similar” cases
throughout the state.

But a decision to adopt statewide comparisons
does not end the analysis. We must also decide
whether to include in the statewide universe of cases
only those in which a death penalty was actually
imposed, or to expand the potential cases for
comparison to include all those in which the death
penalty could have been requested by the State. See
Sec. a(1), (2). Here we may anticipate considering
whether to address concerns about possible misuse
of prosecutorial discretion presented to the courts
of this state, including in the review all cases in
which a prosecutor had the discretion to seek the
death penalty. See State v. McCrary, 97 N.J. 132,
147, 478 A.2d 339 (1984) (permitting limited judicial
review of prosecutorial discretion to charge capital
murder authorized under the Act); Foley & Powell,
“The Discretion of Prosecutors, Judges, and Juries
in Capital Cases,” Crim.Just.Rev., Fall 1982, at
16. But cf. State v. Campbell, 103 Wash.2d 1,
691 P.2d 929, 942–43 (1984) (rejecting argument
that prosecutorial discretion to seek death penalty
invites arbitrary imposition of the sentence), cert.
den., 471 U.S. 1094, 105 S.Ct. 2169, 85 L.Ed.2d 526
(1985).

Second, we must determine what are “similar
crimes.” Sec. e. As an initial proposition,
broad categories are too ambiguous and cannot
limit the range of comparison necessary for
substantive proportionality review. “Appellate
Review,” supra, 18 U.C.D.L.Rev. at 1442–44.
Therefore, in order to narrow the scope of the
similar crimes to be used in the proportionality
review, such categories as “torture,” “sexual
mutilation,” or “multiple victim” crimes have
been suggested. But beyond these, there is a
difficult question whether there are subcategories
of “murder” that can be appropriately identified
and considered. *330  “Domestic,” “depravity
of mind,” and “execution style” crimes, for

example, may be too broad or ambiguous to
allow any real comparison for proportionality. Id.
We anticipate and welcome suggestions regarding
which criminological, sociological, and statistical
models are appropriate for analyzing the similarity
of crimes and sentencing.

[154]  [155]  Third, after the crimes similar
to the case on review are identified, we must
compare those defendants with the one before
the court. Sec. e. We will need to determine
the relevant underlying characteristics **294
necessary to insure consistent sentencing. The
aggravating and mitigating factors set forth in
Section c(4) and Section c(5) are a beginning. But
other factors such as race, sex, and socioeconomic
status might also be appropriate considerations
for reviewing proportionality. See Foley & Powell,
supra. Moreover, the relationship between the
defendant and victim, whether defendant pleaded
guilty or not guilty, and the race and sex of the
victim might also be appropriate factors. Id. This
list is only a beginning and still other factors
could be relevant to proportionality review of the
defendants. Our task in this process will be to sift
through these factors to determine those that have
an effect on the capital sentencing decision. We
must ensure that discriminatory factors are not
shifting the balance between life and death.

3.

The proportionality review provision in the Act is
an important procedural mechanism to safeguard
against the arbitrary and capricious imposition
of the death penalty. Within the framework
outlined, we hope to develop an analysis that
assures similar results in similar cases and will
prevent discrimination on an impermissible basis,
including, but not limited to, race and sex.

We must acknowledge at the outset an inherent
paradox in the process. Our Court has recognized
that the paramount *331  theme of our criminal
sentencing process is that the punishment must
fit the crime, not the criminal. State v. Yarbough,
supra, 100 N.J. at 631, 498 A.2d 1239; State v.
Roth, supra, 95 N.J. at 360, 471 A.2d 370. We
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believe that uniformity is the paramount goal
of sentencing because “there can be no justice
without ... uniformity.” State v. Hodge, 95 N.J. 369,
379, 471 A.2d 389 (1984).

[156]  But the Supreme Court has categorically
rejected blind uniformity in the sentencing of capital
defendants. Woodson v. North Carolina, supra, 428
U.S. 280, 96 S.Ct. 2978, 49 L.Ed.2d 944. Under
constitutionally approved sentencing schemes,
the process must guarantee an individualized
assessment of the defendant. Lockett v. Ohio, supra,
438 U.S. at 605, 98 S.Ct. at 2965, 57 L.Ed.2d at 990;
see State v. Davis, supra, 96 N.J. at 618, 477 A.2d
308 (evidence bearing upon defendant's potential
for rehabilitation may be presented to jury in capital
sentencing phase). How we will resolve this paradox
remains as yet fully unrevealed to us. We shall
continue to labor on the process.

Conclusion

It is not for this Court to pass on the wisdom or the
ultimate morality of the death penalty. That issue
is for the Legislature and the Governor, and for
them alone. Our function is to determine whether
their decision and the law implementing it are
constitutional, and thereafter to review cases in
which the death penalty is applied. We find the
Act constitutional in all respects but reverse the
imposition of the death penalty in this case for the
reasons set forth above, and remand the matter for
resentencing by the trial court in accordance with
this opinion. We affirm the murder conviction.

O'HERN, J., concurring in the result.
I concur with the Court's decision today upholding
the constitutionality of the death penalty under our
state constitution. On this as on certain other issues
probing the content of *332  counterpart measures
of state and federal constitutions, I do not discern a
distinct New Jersey understanding. On such issues I
believe that the values of our society are the shared
values of our nation.

Our frame of reference
is not some abstract

notion of civilization or
free government, but the
American vision. Promises
of freedom of speech
and worship, guarantees of
privacy of the home and
the person, a ban on cruel
and unusual punishment—
these things are in the Bill
of Rights because they define
our aspirations, our idea of
a just society. [L. Tribe, God
Save This Honorable Court 96
(1985).]

As the Court's opinion demonstrates, the delegates
to our 1947 Constitution did not **295  view
capital punishment as a cruel and unusual
punishment beyond the pale of a civilized society. I
cannot say that the circumstances or the structure
of our society have so changed since that date that
a per se challenge to the death penalty could be
sustained under the New Jersey Constitution.

I have expressed on another occasion my concern
about whether capital punishment as applied will
not indeed prove to be cruel and unusual in the
sense that it is applied disproportionately. State
v. McCrary, 97 N.J. 132, 149, 478 A.2d 339
(1984) (O'Hern, J., dissenting). That issue is not
before us. Contemporary studies indicate that New
Jersey has not yet demonstrated any significant
disproportionality with respect to the infliction of
the death penalty upon minorities or the poor.
Time will be the test of the ability of the act to
sustain that record. Nor can I yet agree with Justice
Handler's forecast that the act will inevitably result
in death sentences that are “wantonly and * * *
freakishly imposed” in the sense condemned by
Furman v. Georgia, 408 U.S. 238, 310, 92 S.Ct.
2726, 2762, 33 L.Ed.2d 346, 390 (1972) (Stewart,
J., concurring). As interpreted by the Court, the
legislative scheme “attempted to provide standards
for a constitutional death penalty that would serve
both goals of measured, consistent application and
fairness to the accused.” Eddings v. Oklahoma, 455
U.S. 104, 111, 102 S.Ct. 869, 874, 71 L.Ed.2d 1,
8 (1982). That the Supreme Court itself has not
demonstrated a measured, consistent application of
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*333  principle to capital cases does not mean that
New Jersey cannot or will not. Our willingness to
apply our own principles of fundamental fairness to
the cases before us should dispel any belief that we
shall fail to employ “the maximum substantive and
procedural protections possible * * *, protections
that can realistically minimize the risk of arbitrary
enforcement.” Post at 321 (Handler, J., dissenting).

I write separately to express my view that
continuing to death-qualify juries at the guilt
phase of a capital trial is inconsistent with New
Jersey's traditional sense of fairness and justice.
I reach this conclusion not as a matter of state
constitutional doctrine, but in the exercise of our
judicial supervision over the criminal justice system
in New Jersey. In doing so, I need not quarrel with
the holding of Lockhart v. McCree, 476 U.S. 162,
106 S.Ct. 1758, 90 L.Ed.2d 137 (1986), that the
federal Constitution does not prohibit a state from
excluding from the guilt phase of a capital trial a
prospective juror whose views would “ ‘prevent or
substantially impair the performance of his duties
as a juror in accordance with his instructions and
his oath.’ ” Id. at –––– n. 1, 106 S.Ct. at 1761
n. 1, 90 L.Ed.2d at 144 n. 1 (citing Wainwright
v. Witt, 469 U.S. 412, 105 S.Ct. 844, 83 L.Ed.2d
841 (1985)). Nor do I disagree with our Court's
holding that the New Jersey Constitution contains
no distinct guarantee that would warrant a contrary
constitutional finding. Finally, in reaching this
result, it is not necessary to reverse this conviction
since there was no trial error in following a practice
that was sanctioned by our procedures. Cf. State v.
Brunson, 101 N.J. 132, 501 A.2d 145 (1985) (order
of exercise of peremptory challenges shown here
should not be followed in future cases, although not
grounds for reversal).

It is the Supreme Court's function to define the
limits of what states can do, not what they should
do. Focusing on the outer limits of state power
averts attention from the inner question: what is
the proper exercise of criminal procedure? The
real question for us is not what the State can do,
but rather *334  what we should do in the just
exercise of our common law supervisory power over
criminal practice within our jurisdiction.

I.

Stripped of all analysis of what constitutes a legally
cognizable group for purposes of analysis of a fair
cross-section of jurors, Lockhart v. McCree, supra,
476 U.S. 162, 106 S.Ct. 1758, 90 L.Ed.2d 137 holds
that it is all right to determine a defendant's guilt
by a jury more prone to convict than by a jury
representative of a cross-section of the community.
For although it questioned the reliability of the
**296  data that suggests that death-qualified

jurors are more conviction-prone, the Lockhart
Court, in the last analysis, had to accept that
“the studies are both methodologically valid and
adequate to establish that ‘death qualification’ in
fact produces juries somewhat more conviction-
prone than ‘non-death-qualified’ juries.” 476 U.S.
at ––––, 106 S.Ct. at 1764, 90 L.Ed.2d at 147.

The Lockhart Court nonetheless held that the
Constitution does not prohibit the states from
death-qualifying juries in capital cases. Id. at ––––,
106 St.Ct. at 1770, 90 L.Ed.2d at 155. The Court
permits that result because it believes that the State
is entitled to have jurors in the penalty phase who
will conscientiously apply the laws of the state. The
Court extends this entitlement to the guilt phase,
not because it believes that such a trial produces
a fairer verdict, but because it does not believe in
the limited exercise of its constitutional supervision
over state criminal trials it should impose upon the
states the burden of empaneling a penalty-phase
jury if the guilt-phase jury cannot sit to resolve the
penalty in those cases in which it has convicted of a
capital offense. I recognize that the added burdens
are real and are not insubstantial, but I believe that
they are ones that society would be willing to make
to preserve the central value of our criminal justice
system—trial by an impartial jury, not one that is
more prone to convict.

*335  II.

In analyzing the question, I believe that we have
approached the issue in a confrontational way in
debating, as I have noted, the outer limits of state
power. The Supreme Court has determined those.
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It is our duty now not to be distracted by that
debate but to focus on the essentials of a criminal
trial and determine, from a common law viewpoint,
what is just cause for excusing a juror, and why it is
that we death-qualify jurors. Holmes has reminded
us that “whenever we trace a leading doctrine of
substantive law far enough back, we are very likely
to find some forgotten circumstance of procedure
at its source.” O.W. Holmes, Jr., The Common Law
253 (1881).

The forgotten circumstance that now places capital
defendants at a disadvantage is that prior to this
century death was the automatic penalty for many
felonies. Juries sat only to resolve guilt; the death
penalty followed automatically from the guilty
verdict. Fear that “a defendant who was clearly
guilty of a capital charge would nevertheless be
acquitted or not convicted of that charge because
a juror's antipathy toward capital punishment,”
Welsh S. White, Life in the Balance 97–98 (1984)
(citing Oberer, “Does Disqualification of Jurors for
Scruples Against Capital Punishment Constitute
Denial of Fair Trial on Issue of Guilt?,” 39
Tex.L.Rev. 545 (1961)), led to statutes or rulings
that “those with conscientious or religious scruples
against the death penalty would not be permitted
to serve as jurors in capital cases.” Welsh S. White,
supra, at 98.

Once set in motion, death qualification has moved
glacier-like with the law of capital punishment
through eras when juries began to decide both guilt
and penalty to this era when guilt can be decided
separately from penalty.

What is the common-law justification for
continuing to death-qualify jurors before the guilt
phase of a capital trial? To answer this, we must
ask ourselves why a juror should be excused in any
case. Challenges for cause to jurors are permitted
by statute and rule, N.J.S.A. 2A:78–4 to –9, Rule
1:8–3, but *336  neither offers any guidance as to
what constitutes cause for challenge. That task has
been left to the courts. N.J.S.A. 2A:78–8. Generally,
individuals may be excused for cause from a jury
because they will be unable to abide their oath or
follow the court's instructions. Basically, what we
are looking for is jurors who are not biased or

prejudiced in the fulfillment of their duties. State v.
Singletary, 80 N.J. 55, 402 A.2d 203 (1979).

Heretofore, in capital cases our courts have
excluded jurors for cause on the basis of their
inability to answer with certainty that they would be
able to consider the imposition of the death penalty
upon a finding **297  of guilt.  State v. Mathis, 52
N.J. 238, 245 A.2d 20 (1968), rev'd, 403 U.S. 946,
91 S.Ct. 2277, 29 L.Ed.2d 855, reh. den., 404 U.S.
876, 92 S.Ct. 31, 30 L.Ed.2d 125 (1971). But that
practice was obtained under pre-Code law where
there was no bifurcated trial and the death penalty
was automatic for first-degree murder convictions
unless the jury recommended mercy. The guilt jury
had to be the sentencing jury. That practice is no
longer available. We now have a bifurcated capital
trial system.

It will be seen at once that under a bifurcated capital
trial system “Witherspoon excludables” are not
disqualified for bias in the guilt phase of the trial.
By definition they can decide guilt or innocence
fairly but are conscientiously opposed to voting a

fellow citizen to death. 1  The constitutional validity
of death qualification is one that deeply divides the
Supreme Court. See Lockhart v. McCree, supra,
476 U.S. 1758, 106 S.Ct. 1758, 90 L.Ed.2d 137. A
respected journal of opinion sees that the decision
“rigs matters against [capital defendants]. A *337
system that must rely on biased juries hardly needs
opponents to condemn it.”

1 I recognize that there are a small number of
citizens who are called “nullifiers” who would
refuse to participate in the guilt phase because
of their conscientiously-held views against the
death penalty and might vote to acquit of guilt
because of their belief in the injustice of the
punishment. I agree that such persons should
be excluded from the guilt phase. I believe
this can readily be done by a limited pretrial
inquiry.

I need not even dwell on the question of whether
death-qualified juries are conviction-prone juries.
The point is that a jury selection process that
systematically excludes all jurors who cannot state
a commitment to the death penalty results in
a jury that, although not suspect for excluding
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constitutionally “distinct” groups, is not a truly
representative cross-section of the community and
deprives the capital defendant of a jury of his peers
on the fundamental question of guilt or innocence.

I repeat that this is not to say the State is
entitled to anything less than a jury that is without
bias towards its established laws and statutory
requirements. State v. Reynolds, 43 N.J. 597, 206
A.2d 750 (1965); State v. Rios, 17 N.J. 572, 112 A.2d
247 (1955). Thus, supervention of the fair cross-
section requirement is justified, if not required, at
the penalty phase. However, those reasons do not
demand the exclusion of jurors with conscientious
scruples about the death penalty at the guilt
phase of a capital trial. Some may argue that a
jury that includes jurors with scruples against the
death penalty at the guilt phase will be acquittal-
prone, and yet the empirical studies conducted at
the impetus of the United States Supreme Court
decision in Witherspoon v. Illinois, 391 U.S. 510, 88
S.Ct. 1770, 20 L.Ed.2d 777 (1968), suggest that the
negative attitude of a juror towards the imposition
of the death penalty is irrelevant to the juror's
determination of guilt or innocence. See Grigsby
v. Mabry, 569 F.Supp. 1273 (E.D.Ark.1983), aff'd
as modified, 758 F.2d 226 (8th Cir.1985), rev'd o.g.
sub nom. Lockhart v. McCree, supra, 476 U.S.
1758, 106 S.Ct. 1758, 90 L.Ed.2d 137; Jurow, “New
Data on the Effect of a ‘Death Qualified’ Jury on
the Guilt Determination Process,” 84 Harv.L.Rev.
567 (1971); White, “Death-Qualified Juries: The
‘Prosecution-Proneness' Argument Reexamined,”
41 U.Pitt.L.Rev. 353 (1980); Special Project,
“Constitutionality of the Death Penalty in New
Jersey,” 15 Rutgers L.J. 261, 360–62 (1984).

*338  As noted at the outset, we seek jurors
who can abide by their oaths and follow the
court's instructions. The studies of Witherspoon/
Wainwright excludables confirm that such jurors,
in addition to forming a fair cross-section of the
community, can be trusted to judge questions of
fact fairly. Therefore, at the guilt phase there is no
cause related to their ability to follow their oaths to
excuse these jurors.

Why then do we continue to do it? And why must
we, as a State, continue to approach the question

in terms of the limits of power rather than the
proper exercise of power? Our criminal practice
and procedure have been shaped by more than
constitutional compulsion. Our goal has been to
produce trials that are fair and result in **298
substantial justice. Thus we have perhaps the
broadest discovery rules extant. See R. 3:13–3 and
comment (Pressler ed. 1987) (making “prosecutor's
entire file” available to the defendant as a matter
of the defendant's right and upon the defendant's
demand, subject to State's legitimate and disclosed
need for appropriate protective order); R. 3:17–1
(making available to defendant any statement or
record of a statement in prosecutor's possession,
relevant to offense charged, made by a witness
about to testify on behalf of State); see also
“Report of Supreme Court Committee on Criminal
Procedure”, 96 N.J.L.J. 449, 459, 462 (1973)
(overview of recommended changes to Criminal
Procedure Code). We do this as a State out of a
fundamental sense of fairness—that this is not a
game that is being played but is truly a quest for
justice—and because we believe that a criminal trial
“although inevitably an adversarial proceeding, is
above all else a search for truth.” State v. Fort, 101
N.J. 123, 131, 501 A.2d 140 (1985).

Hence I believe that we should approach this issue
as we have approached countless other issues in the
administration of the criminal justice system, with
the goal of achieving fair accommodations of the
rights of the State and the defendant.

The defendant's interest is in having a fair and
impartial jury, a preeminent right in our system.
The State's interest is in *339  having a just and
efficient trial of the case. I do not dispute that there
are important values in having the guilt-phase jury
act as the penalty-phase jury. We must primarily
be guided by the language of our statute. N.J.S.A.
2C:11–3c(1) presupposes that there shall be one jury
that shall sit in both penalty and guilt phases unless
good cause be shown. The question is this: is trial
by a jury that is not more prone to convict a good
cause for a truly bifurcated trial? I think that it is. It
is hard to state a better cause.

On the other hand, I can recognize that delay,
inefficiency, and general distrust of the criminal
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justice system are good causes for not empaneling
separate juries at the guilt and penalty phases. But
I believe that accommodation of these two interests
can be achieved without sacrifice of either. In the
first instance we know that in almost one-third
of the capital cases the guilt-phase verdict results
in acquittal. Thus in these cases society would be
saving the time, expense, and loss of impartiality
that is occasioned by empaneling a death-qualified
jury at the guilt phase.

In the remaining cases, it may turn out in many, if
not most, instances that the guilt phase jurors will,
in fact, not prove to be disqualified. In addition,
I would explore the possibility that use of the
alternate jurors, who, in almost all circumstances,
will have sat through the guilt phase of a capital
trial, would be sufficient to replace any jurors
disqualified from the penalty phase. As many as
sixteen jurors are often seated in capital cases.
A reservoir of four will have heard all the guilt
phase evidence and would be available if four are
disqualified during death qualification.

I recognize that there are difficult constitutional
and statutory problems in the consideration
of whether this is the “same jury” under
N.J.S.A. 2C:11–3c(1) that would be statutorily
and constitutionally authorized to proceed to the
penalty phase. But since the paramount interest in
this issue resides with the defendant, it is possible
that defendants would concur in such a *340
procedure prior to trial. Obviously, the problems
involved cannot be insurmountable as our courts
have contemplated the use of a jury that has not
been death-qualified in the guilt phase of a trial
where only one of two defendants is charged with
capital murder. State v. Savage, 198 N.J.Super. 507,
511, 487A.2d 790 (Law Div.1984). Justice Marshall
has outlined in his dissent in Lockhart v. McCree,
supra, 476 U.S. at ––––, 106 S.Ct. at 1780–81, 90
L.Ed.2d at 167–68, various other remedies that are
available to a state in fashioning appropriate guilt
and penalty proceedings in capital trials.

In many circumstances we have not attempted to
institute full-scale revision of criminal procedures
without testing their efficiency. It may be
that even despite the majority's reluctance

to undertake such exploration, **299  there
will be conscientious prosecutors and defense
counsel through whose cooperative efforts actual
examination of alternative methods of death
qualification can take place. Such efforts could
result in substantial benefits, both for defendants
and for the State.

In this case, the discursive qualification,
disqualification, and rehabilitation of death penalty
jurors such as jurors M and S highlight the benefit
that might be gained from death qualification after
the guilt phase. As noted, Juror M, in response to
the court's initial voir dire, clearly stated that he
could in good conscience return a guilt verdict that
would lead to death.

Defense counsel then undertook the desultory
and eventually destructive examination of the
juror about whether he thought death was the
appropriate punishment “anytime a person has
committed a murder.” Quite naturally, Juror M
hesitated, believing that if the act was done in self-
defense it should not warrant death. The prosecutor
then took up the questioning. The juror obviously
sensing that he was in some sort of a cross-fire
or test of wits, when asked by the court again
about his position stated: “You're running a case
like this, I truthfully could say I prefer not even to
participate.” Defendant argues that the effect of all
the questioning was simply to *341  explain to the
juror a way in which he could be excused from the
trial.

It is difficult for us to place ourselves in the position
of such jurors. Surely they must be bewildered by
the trail of the questions. Notably, California has
concluded that the process of death qualification
itself conditions a jury to think in terms of guilt:

In a typical death-qualifying voir dire, the
judge and the attorneys repeatedly instruct
the jurors about the steps leading to the
penalty trial and question each prospective juror,
oftentimes at considerable length, concerning his
or her attitudes about capital punishment. These
repeated displays of concern about the death
penalty before any evidence of guilt has been
presented may prompt the jurors to infer that the
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court and counsel assumes the penalty trial will
occur.

A penalty trial is contingent on a guilty
verdict and a finding of special circumstances.
Jurors undergoing death-qualification would
have reason to infer that the judge and the
attorneys personally believe the accused to be
guilty or expect the jury to come to that
conclusion. Only such an inference could serve
to explain to the jurors why so much time and
energy are devoted to an extensive discussion
of penalty before trial. Provided with these cues
from people who are not only experts in the
courtroom but are also presumably acquainted
with all the evidence in the case, the relevant
law, and the “correct” application of the one to
the other, death-qualified jurors may themselves
become more inclined to believe that the accused
is guilty as charged. [Hovey v. Superior Court of
Alameda County, 28 Cal.3d 1, 70–71, 616 P.2d
1301, 1348, 168 Cal.Rptr. 128, 175 (1980).]

III.

I believe that the Court should itself undertake to
study the available alternatives to our current death
qualification process and to test their reliability.
We cannot absolve ourselves of responsibility for
not examining the alternatives by reference to the
act. The act is silent as to when and how death
qualification shall occur. It is we who have chosen
the present course. In this case and in our rules,
we have interpreted the act to achieve fundamental
fairness. We should make the same attempt here. If
it proves that the cost, the delay, or the inefficiency
of the alternative practices are grave burdens upon
the administration of the criminal justice system, at
least the effort would have been made.

*342  I believe that pricing the expediency and
efficiency of trials at the expense of a capital
defendant's right to be tried before an impartial jury
conflicts with our traditional sense of fairness and
justice. I concur with the views of Justice Stevens,
concurring and dissenting in **300  Spaziano v.
Florida, 468 U.S. 447, 470, 104 S.Ct. 3154, 3167,
82 L.Ed.2d 340, 359 (1984), that history amply

demonstrates that the jury is central to the link
between capital punishment and the standards of
decency contained in the eighth amendment. In
State v. Gilmore, 103 N.J. 508, 530, 511 A.2d 1150
(1986), we recently restated our commitment to trial
by a jury “as nearly impartial ‘as the lot of humanity
will admit.’ ” (citations omitted).

Ours is a civilization uniquely committed to the
value of human life. Our nation does not view the
lives of its citizens as easily expendable. We do
not measure the value of human life in dollars. I
realize that it is difficult for society to accept that
those who stand to be convicted of the shocking
and heinous acts demonstrated in capital murder
convictions should ask society for fair treatment.
Thus Arkansas says: “We may ask, why should
the most cowardly and contemptible of criminals,
merely by reason of the viciousness of their crimes,
be favored in jury selection to a greater degree
than any other accused person or any litigant
in a civil case?” Rector v. State, 280 Ark. 385,
395, 659 S.W.2d 168, 173 (1983), cert. denied, 466
U.S. 988, 104 S.Ct. 2370, 80 L.Ed.2d 842 (1984).
But capital defendants ask for no more than an
unbiased jury. It is a premise of our system that the
innocent and guilty alike deserve equal justice under
law. So long as we adhere to that presumption of
innocence, we must give it meaning. If we could but
abstract ourselves as a people from our reaction to
the shocking and heinous acts that have shattered
innocent lives, I believe we would still choose a
system that does not put a price upon the quality of
justice.

The subject of capital punishment deeply divides
our society. The subject of guilt or innocence does
not. We should not, without the fullest examination
of alternatives that might accommodate *343  fair
trial with faithful observation of law, disqualify
from participation in the most revered safeguard
of a free society—the jury trial of guilt—those
conscientious members of a society who do not
share the majority's belief that the State may take a
human life to advance the purposes of its criminal
justice system. For these reasons, I would add to the
decision made today that jurors with reservations
about the death penalty not be excluded from the
guilt phase of a capital trial.
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HANDLER, J., dissenting.
In this case, and in the companion case of State
v. Biegenwald, 106 N.J. 13, 524 A.2d 130 (1987),
decided today, we are called upon to consider
the constitutionality of the death penalty at a
crucial moment in the history of our Constitution.
The cases arise against a backdrop of renewed
awareness of and heightened sensitivity to the
integrity of our State Constitution. This deeper
insight into the reach of the State Constitution
is considered by many to be the most significant
development in contemporary constitutional law.
See, e.g., Pollock, “State Constitutions As Separate
Sources of Fundamental Rights,” 35 Rutgers L.Rev.
707, 722 (1983). The constitutional questions
presented by the capital murder-death penalty
statute have been acknowledged to be as significant
as they are complex. See Special Project: “The
Constitutionality of the Death Penalty in New
Jersey,” 15 Rutgers L.J. 261 (1984). Further, we
consider the role of the State Constitution in
these singularly important cases against a strong
tide of federal retrenchment from well-established
protections of individual rights. These cases,
therefore, present both a constitutional challenge
and an opportunity.

The Court's response is disappointing. By yoking
the State Constitution to the federal Constitution
at this time and in these cases, this Court limits
regrettably the scope of individual constitutional
protections; further, it arrests the progress we
have made in expounding our Constitution. The
harm done by failing to give full effect to our
State Constitution transcends, *344  therefore,
that which flows from cases only incorrectly
decided. With its decision today, the Court fails to
meet the challenge to vindicate individual rights,
and squanders the opportunity to deepen our
understanding of the Constitution.

The Court upholds the constitutionality of the
capital murder-death penalty statute, L. 1982,
c. 111; N.J.S.A. 2C:11–3. It concludes **301
that the legislative scheme satisfies both federal
and State constitutional standards, including those
implicating the respective constitutional doctrines

prohibiting cruel and unusual punishments and
mandating due process. The Court also concludes
that the actual prosecution and conviction of the
defendant for capital murder under this statute
were, with one exception relating to an aspect of
the jury charge on sentencing, free of reversible
error. The Court determines, among many other
matters, that the selection and qualification of
both the grand and petit juries did not violate
the constitutional protection assuring a criminal
defendant a fair and impartial jury, and, further,
that there was no constitutional infirmity in the
statutory scheme by which a defendant's guilt is
determined by a death-qualified jury. The Court, in
addition, discounts a number of other claimed trial-
level errors, regarding the use and effect of a prior
non vult plea to murder, prosecutorial misconduct
relating to critical defense testimony and an aspect
of the court's charge on sentencing.

The Court reverses, however, the imposition of
the death sentence. It finds irremediable prejudicial
error in the trial court's instructions that had
the effect of coercing the jury into reaching a
unanimous verdict resulting in the death penalty.

I find myself in disagreement with many of
the Court's determinations. I choose, however,
to deal only with those matters I deem most
serious and important. The most significant area
of disagreement relates to the constitutionality of
the capital murder-death penalty statute. I find
it essential therefore to explain the role of the
State Constitution in a case such *345  as this
and to examine the principles that should govern
our understanding and application of the State
Constitution.

On the merits of the constitutional issues, I
direct attention first to whether the statute's
capital punishment scheme violates the state
constitutional provisions relating to cruel and
unusual punishment and due process as enhanced
by the New Jersey doctrine of fundamental fairness.
I then deal with those issues arising out of
defendant's trial and sentencing whose resolution in
this case warrant additional grounds for reversal.
Certain of these issues relate to the composition,
selection and qualification of the grand and petit
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juries, and the use of a death-qualified jury to
determine criminal guilt. Other issues concern the
relevance and effect of defendant's prior non vult
plea to murder and the impact of prosecutorial
misconduct upon defendant's murder conviction
and death sentence and the effect of certain
improper prosecutorial comments combined with
certain aspects of the trial court's sentencing charge

to the jury. 1

1 There are a number of other questions—the
validity of proceeding without a struck jury,
the handling of defense testimony relating to
defendant's psychiatric and mental condition,
and the trial court's instructions relating
to evidence, flight and other matters—that
are addressed in the majority opinion. I
do not necessarily agree with the Court's
determination of these issues. However, in
my opinion, many of these issues are not
determinative. I therefore do not deal further
or directly with such questions.

Finally, I consider the issue of whether the trial
court impermissibly coerced the jury to reach a
decision mandating the death penalty and whether,
as the Court determines, the death sentence must be
reversed on this ground. I then address the proper
grounds for vacation of the death sentence.

I.

It is well-understood that this State has the
“sovereign right to adopt in its own Constitution
individual liberties more expansive than those
conferred by the federal Constitution.” Pruneyard
*346  Shopping Center v. Robins, 447 U.S. 74,

81, 100 S.Ct. 2035, 2040, 64 L.Ed.2d 741, 752
(1980). Appreciation of their own sovereignity, and
of the institutional constraints that the Supreme
Court faces, impels states to consult their own
constitutions as distinctive and independent sources
of fundamental rights. See Pollock, supra, 35
Rutgers L.Rev. at 714–15; Williams, “In the
Supreme Court's Shadow: Legitimacy of State
Regulation of Supreme Court Reasoning and
Result,” 35 S.C.L.Rev. 353, 389–404 (1984); Sager,
**302  “State Courts and the Strategic Space

Between Norms and Rules of Constitutional Law,”

63 Texas L.Rev. 959 (1985). 2  This Court has not
hesitated to find for its citizens greater protections
than are afforded under the federal Constitution.
See, e.g., State v. Novembrino, 105 N.J. 95, 519
A.2d 820 (1987); State v. Gilmore, 103 N.J. 508, 511
A.2d 1150 (1986); State v. Hunt, 91 N.J. 338, 450
A.2d 952 (1982); Right to Choose v. Byrne, 91 N.J.
287, 450 A.2d 925 (1982); State v. Alston, 88 N.J.
211, 440 A.2d 1311 (1981); State v. Schmid, 84 N.J.
535, 423 A.2d 615 (1980), appeal dismissed sub nom.
Princeton Univ. v. Schmid, 455 U.S. 100, 102 S.Ct.
867, 70 L.Ed.2d 855 (1982); State v. Bellucci, 81 N.J.
531, 410 A.2d 666 (1980).

2 As a lone court sitting atop the immense
federal judicial pyramid, the Supreme
Court has concerns that are more extreme
than comparable problems within state
judiciaries; and the management concerns
interact unhappily with the diversity of
settings in which the rules established
by the Court must operate. Management
concerns point to clarity, simplicity, and
fact-independence, while diversity calls for
nuance and fact-sensitivity.

State judges confront institutional
environments and histories that vary
dramatically from state to state, and
that differ, in any one state, from the
homogenized, abstracted, national vision
from which the Supreme Court is forced
to operate. It is natural and appropriate
that in fashioning constitutional rules the
state judges' instrumental impulses and
judgments vary. [Sager, supra, at 974,
975–76 (footnote omitted).]

This imperative of constitutional interpretation is
especially important in areas particularly suited to
state action. As the majority acknowledges, ante
at 209–210, capital punishment is such an area
of special state concern. With respect to capital
punishment, “it is elementary that States are free
to provide *347  greater protections ... than the
federal Constitution requires.” California v. Ramos,
463 U.S. 992, 1013–14, 103 S.Ct. 3446, 3459–60, 77

L.Ed.2d 1171, 1188–89 (1983). 3

3 See, e.g., Commonwealth v. Colon-Cruz, 393
Mass. 150, 470 N.E.2d 116 (1984); District
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Attorney v. Watson, 381 Mass. 648, 411 N.E.2d
1274 (1980); People v. Superior Court of Santa
Clara County, 647 P.2d 76, 31 Cal.3d 797, 183
Cal.Rptr. 860 (1982); People v. Anderson, 493
P.2d 880, 6 Cal.3d 628, 100 Cal.Rtpr. 152,
cert. denied, 406 U.S. 958, 92 S.Ct. 2060, 32
L.Ed.2d 344 (1972); State v. Payton, 361 So.2d
866 (La.1978); State v. Detter, 298 N.C. 604,
260 S.E.2d 567 (1979); State v. Quinn, 290 Or.
383, 623 P.2d 630 (1981); Miller v. State, 584
S.W.2d 758 (Tenn.1979); Petition for Writ of
Mandamus, 433 A.2d 375 (Del.1981); Special
Project, supra, 15 Rutgers L.J. at 323–24.

The majority, however, persuaded particularly by
the reasoning in Gregg v. Georgia, 428 U.S. 153, 96
S.Ct. 2909, 49 L.Ed.2d 859 (1976), ante at 217–218,
only half-heartedly consults our State Constitution
and declines to require greater protections in
this State than are afforded under federal death-
penalty jurisprudence. Because I believe that the
federal decisional law has lost coherence and
pursues fundamentally contradictory—perhaps
unattainable—goals, I have no confidence in
federal precedent as a guide in interpreting our
Constitution. I am unpersuaded that Gregg and
its progeny afford adequate assurance that the
death penalty will not be “wantonly and freakishly
imposed.” Furman v. Georgia, 408 U.S. 238, 310,
92 S.Ct. 2726, 2762, 33 L.Ed.2d 346, 390 (1972)
(Stewart, J., concurring). This substantial risk—
approaching certainty—of arbitrary application is
inconsistent both with the premises of Furman and
Gregg and with this Court's state constitutional
jurisprudence, and violates the principle of
fundamental fairness underlying due process.

The challenge of state constitutional jurisprudence,
as Justice Pollock has written, “is to develop ... a
jurisprudence that will make more predictable the
recourse to and the results of state constitutional
law analysis.” Pollock, supra, 35 Rutgers L.Rev.
at 708. This Court has adopted structured
analyses in which recourse is had first to the
federal Constitution to assess the *348  minimal
protections implicated. As Justice Garibaldi has
observed, “We refer to federal constitutional
law only as establishing the floor of minimum
constitutional protection.” State v. Gilmore, supra,
103 N.J. at 524, 511 A.2d 1150. If the individual
is unprotected or inadequately protected under

the federal Constitution, the Court engages in
a systematic inquiry **303  into whether the
State Constitution affords greater protection. In
accordance with this general approach, I shall look
first to federal precedent to assess the scope of the
protection it affords, and then to independent state
sources to determine whether State constitutional
principles comport with the federal precedent or
require different, enhanced protections.

A.

Contemporary federal death penalty jurisprudence
embraces conflicting goals that were anticipated
in McGautha v. California, 402 U.S. 183, 207–
08, 91 S.Ct. 1454, 1467, 28 L.Ed.2d 711, 726–27
(1971). Rejecting an argument that standardless
discretion in capital sentencing violated due
process, the Court asserted that “[any] attempt
to catalog the appropriate factors [to guide
discretion] ... could inhibit rather than expand
the scope of consideration.... The infinite variety
of cases ... would make general standards either
meaningless ‘boiler plate’ or a statement of
the obvious that no jury would need.” The
Court characterized as “beyond present human
ability” the tasks of identifying a priori “those
characteristics of criminal homicides and their
perpetrators which call for the death penalty” and
reducing those characteristics to understandable
and uniformly applicable language. Id. at 204, 91
S.Ct. at 1465, 28 L.Ed.2d at 724. Any attempt
to guide sentencing discretion, according to the
McGautha Court, would prove at best ineffectual
in guiding discretion, and inevitably arbitrary in
distinguishing death-eligible offenses.

One year later, however, in Furman v. Georgia,
supra, 408 U.S. 238, 92 S.Ct. 2726, 33 L.Ed.2d
246, standardless sentencing *349  discretion was
held to violate the eighth amendment's proscription
of cruel and unusual punishments (as extended
to the states through the due process clause of
the fourteenth amendment). It is impossible to
distill a single rationale from the nine separate
opinions issued in Furman. Writing for a plurality
four years later in Gregg v. Georgia, supra, 428
U.S. 153, 96 S.Ct. 2909, 49 L.Ed.2d 859, however,
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Justice Stewart identified the abiding thrust of
Furman: “While Furman did not hold that the
infliction of the death penalty per se violates
the ... ban on cruel and unusual punishments,
it did recognize that the penalty of death is
different in kind from any other punishment....
Because of the uniqueness of the death penalty,
Furman held that it could not be imposed under
sentencing procedures that created a substantial
risk that it would be inflicted in an arbitrary and
capricious manner.” Id. at 188, 96 S.Ct. at 2932,
49 L.Ed.2d at 883. Thus, Furman is significant
for merging eighth amendment analysis with the
fundamental principle of fairness underlying due
process; because the penalty is severe beyond
rectification, its infliction under procedures risking
arbitrary application cannot be countenanced.

Following Furman 's invalidation of all existing
death penalty statutes, thirty-five states passed
new death penalty statutes that purported to
guide sentencing discretion. These statutes fell
into two categories: those that guided discretion
by effectively eliminating it, mandating the
death penalty in certain cases; and those that
guided discretion by attempting, the misgivings of
McGautha notwithstanding, to enumerate for the
sentencer deliberative factors in aggravation and/or
mitigation of the offense. In 1976, in the complex of
cases led by Gregg v. Georgia, supra, 428 U.S. 153,
96 S.Ct. 2909, 49 L.Ed.2d 859, the Court established
the conceptual framework of contemporary federal
death penalty jurisprudence by invalidating statutes
in North Carolina and Louisiana that mandated the
imposition of a death sentence in specified cases,
while upholding the constitutionality of statutes
in Georgia, Florida, and Texas that enumerated
deliberative factors to guide sentencing discretion.
*350  See Jurek v. Texas, 428 U.S. 262, 96 S.Ct.

2950, 49 L.Ed.2d 929 (1976); Proffitt v. Florida, 428
U.S. 242, 96 S.Ct. 2960, 49 L.Ed.2d 913 (1976);
Gregg v. Georgia, supra, 428 U.S. 153, 96 S.Ct. 2909,
49 L.Ed.2d 859; cf. Roberts v. Louisiana, 428 U.S.
325, 96 S.Ct. 3001, 49 L.Ed.2d 974 (1976); Woodson
v. North Carolina, 428 U.S. 280, 96 S.Ct. 2978,
49 L.Ed.2d 944 (1976) (rejectingmandatory **304
death sentences as unconstitutional). In doing so,
the Court seemingly fused the elements of cruel

and unusual punishment analysis with due process
principles:

[W]e believe that in capital
cases the fundamental respect
for humanity underlying
the Eighth Amendment ...
requires consideration of the
character and record of
the individual offender and
the circumstances of the
offense as a constitutionally
indispensable part of the
process of inflicting the
penalty of death. [Woodson
v. North Carolina, supra, 428
U.S. at 304, 96 S.Ct. at 2991,
49 L.Ed.2d at 961 (plurality
opinion) (emphasis added).]

Mandatory death sentences assure uniform
application but are nonetheless unconstitutional,
the Court held, because they deprive defendants
of a “particularized consideration” of individual
character and circumstances that might mitigate
the offense. Statutes like Georgia's, by contrast,
which enumerate circumstances of aggravation
but allow for consideration of individualized
mitigating circumstances, were held to strike the
proper balance, assuring consistent application
by guiding sentencing discretion, while allowing
for consideration of individualized mitigating
circumstances. The Court thus set the parameters
of contemporary death penalty constitutionality
under the federal Constitution: the death sentences
resulting from application of the statute must be at
once uniform and individualized.

In concluding that both mandatory and arbitrary
death sentences are unconstitutional, however,
the Court was driven to uphold the very
schemes for guided discretion it had disparaged
as either ineffective or beyond human capacity
in McGautha. The unguided discretion struck
down in Furman offered no assurance that capital
defendants would be treated uniformly according
to their crimes, while the mandatory sentencing
invalidated in Roberts and Woodson offered no
assurance that they would be treated individually
according to their characters. *351  When life
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is at issue, the Court held, either extreme is
unacceptable. The requirements of consistency
and individualization identified by the Court, as
reflected in contemporary schemes for guided
discretion, are thus an acknowledgement of the
heightened protections due a defendant when the
penalty he or she faces is irreversibly severe. See
Gardner v. Florida, 430 U.S. 349, 97 S.Ct. 1197, 51
L.Ed.2d 393, 405–06 (1977) (White, J., concurring)
(eighth amendment analysis implicates the Due
Process clause “as the vehicle by which the strictures
of the Eighth Amendment are triggered”).

Schemes for guided discretion, considered in the
abstract, escape the mandatory and arbitrary
extremes. I submit, however, that these extremes
are avoided at a cost of doctrinal tension that
has rendered unworkable the schemes embodying

them. 4  Ultimately, such schemes are ineffectual in
guiding sentencing discretion precisely because the
unique severity of the penalty to be inflicted so
escalates the contrary burdens of uniformity and
individualization as to render them extraordinarily
difficult, if not impossible, to reconcile. The
progeny of Gregg reflects this current failure, if not
ultimate futility. This experience argues strongly
that the federal precedent not be used for guidance
and that we look to our own constitutional
resources. Because the majority ignores the lessons
of this experience and insists that federal precedent
be used to define our own Constitution, a more
searching analysis and expose of the federal law is
called for.

4 The majority, noting the reliance of sentencing
policy generally on the concept of “guided
discretion,” rejects the notion that “doctrinal
tension” per se “is a basis for depriving society
of the ability to ordain what it believes to be
the appropriate sanction for murder.” Ante at
221. So do I.

B.

Despite great diversity in the specific issues it has
addressed, and in the reasoning with which those
issues have been addressed, the federal case law
since Gregg is unified by the *352  attempt of the
Supreme Court to manage the contrary imperatives

**305  of uniformity and individualization,
to check, in other words, the tendency of
individualized sentencing to be arbitrary while
preventing uniform sentencing from becoming
procrustean. See generally Special Project, supra, 15
Rutgers L.J. at 281–303 (describing developments
in case law). In Lockett v. Ohio, 438 U.S. 586,
98 S.Ct. 2954, 57 L.Ed.2d 973 (1978), a plurality
of the Court emphasized the requirement of
individualized sentencing deliberations in reversing
a death sentence imposed under a statute that
limited, in the interest of uniformity, the number
of mitigating circumstances a sentencer could
consider. Chief Justice Burger, writing for the
plurality, was

satisfied that [the] qualitative difference between
death and other penalties calls for a greater
degree of reliability when the death sentence is
imposed. The mandatory death penalty statute in
Woodson was held invalid because it permitted
no consideration of “relevant facts of the
character and record of the individual offender
or the circumstances of the particular offense.” ...
We ... conclude that the Eighth and Fourteenth
Amendments require that the sentencer ... not be
precluded from considering as a mitigating factor,
any aspect of a defendant's character or record
and any of the circumstances of the offense that
the defendant proffers as a basis for a sentence
less than death. [Id. at 604, 98 S.Ct. at 2964, 57
L.Ed.2d at 989–90 (emphasis supplied) (citation
deleted).]

Justice Rehnquist dissented, accusing the Court
of having gone, in its death penalty rationales,
“from pillar to post,” id. at 629, 98 S.Ct. at
2973, 57 L.Ed.2d at 1005 (Rehnquist, J. dissenting),
and arguing that if defendants, in the interest of
individualized sentencing, are “permitted to offer
as evidence in the sentencing hearing any fact,
however bizarre ... the new constitutional doctrine
will not eliminate arbitrariness or freakishness ...
but will codify and institutionalize it.... [I]t will not
guide sentencing discretion but will totally unleash
it.” Id. at 631, 98 S.Ct. at 2974, 57 L.Ed.2d at 1006

(Rehnquist, J. dissenting). 5
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5 See also Green v. Georgia, 442 U.S. 95, 99
S.Ct. 2150, 60 L.Ed.2d 738 (1979) (capital
defendant's due process right to introduce
mitigating penalty phase evidence overrides
state's rules of evidence); Beck v. Alabama,
447 U.S. 625, 100 S.Ct. 2382, 65 L.Ed.2d 392
(1980) (jury must be permitted to consider
convicting of lesser-included offense).

*353  This exaltation of individualized sentencing
over uniformity continued in Eddings v. Oklahoma,
455 U.S. 104, 102 S.Ct. 869, 71 L.Ed.2d 1 (1982),
in which the Court held that “[j]ust as the State
may not by statute preclude the sentencer from
considering any mitigating factor, neither may the
sentencer refuse to consider, as a matter of law,
any relevant mitigating evidence.” Id. at 113–14,
102 S.Ct. at 876, 71 L.Ed.2d at 10–11 (emphasis
supplied).

The Court's emphasis on individualized sentencing
has not been limited to the context of mitigating
factors. In Enmund v. Florida, 458 U.S. 782, 102
S.Ct. 3368, 73 L.Ed.2d 1140 (1982), the Court
overturned a death sentence imposed on a person
who aided and abetted a homicide but did not kill
or attempt to kill and who lacked the intent to kill.
Justice White explained:

The question before us is not the
disproportionality of death as a penalty for
murder, but rather the validity of capital
punishment for Enmund's own conduct. The
focus must be on his culpability, not on that
of those who committed the robbery and shot
the victims, for we insist on “individualized
consideration as a constitutional requirement
in imposing the death sentence”.... [Id. at 798,
102 S.Ct. at 3377, 73 L.Ed.2d at 1152 (citation

omitted).] 6

6 Cf. 458 U.S. at 828, 102 S.Ct. at 3392, 73
L.Ed.2d at 1171–72 (O'Connor, J. dissenting,
but favoring remand because the trial judge's
failure to consider defendant's “relative lack
of mens rea and his peripheral participation in
the murder” as mitigating factors denied the
defendant the individualized sentence required
in Lockett ). See also Cabana v. Bullock, 474
U.S. 376, 106 S.Ct. 689, 88 L.Ed.2d 704 (1986)
(finding of intent to murder under Enmund

does not have to be made by trial jury, but
can be made by federal appellate court after
reviewing state trial and appellate findings).

**306  Given the Court's expansion of the
requirement of individualization, and given the
tendency of individualized sentencing toward
arbitrariness, it is legitimate to question whether
the Court has been able to vindicate the polar
imperative of uniformity. In Gregg v. Georgia,
supra, 428 U.S. 153, 96 S.Ct. 2909, 49 L.Ed.2d 859,
the Court relied primarily upon two *354  aspects
of the Georgia statute as guarantors of uniformity
in capital sentencing: the requirements that the jury
“find a statutory aggravating circumstance before
recommending a sentence of death,” id. at 197, 96

S.Ct. at 2936, 49 L.Ed.2d at 888, 7  and that “the
Supreme Court of Georgia compare[] each death
sentence with the sentences imposed on similarly
situated defendants to ensure that the sentence of
death in a particular case is not disproportionate.”
Id. at 198, 96 S.Ct. at 2937, 49 L.Ed.2d at 888.

7 The aggravating circumstance requirement
was seen as the linchpin of the process,
assuring uniformity through individualization:

These procedures require the jury to
consider the circumstances of the crime
and the criminal before it recommends
sentence. No longer can a Georgia jury do
what Furman's jury did: reach a finding
of ... guilt and then, without guidance
or direction, decide whether he should
live or die. Instead, the jury's attention
is directed to the specific circumstances
of the crime ... [and] focused on
the characteristics of the person who
committed the crime.... As a result, while
some jury discretion still exists, “the
discretion to be exercised is controlled
by clear and objective standards so as to
produce nondiscriminatory application.”
[428 U.S. at 197, 96 S.Ct. at 2936, 49
L.Ed.2d at 888 (citation omitted).]

As with mitigating factors, the Court's treatment of
aggravating factors has emphasized individualized
treatment of cases over uniform application of laws.
In Gregg itself, the Court rejected facial challenges
to several of Georgia's statutory aggravating
factors. Petitioner argued that statutory provisions
specifying as aggravating such factors as
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the “vileness” or “depravity” of the murder,
the petitioner's “substantial history of serious
assaultive criminal convictions,” or the “great risk
of death to more than one person” created by
the petitioner were either “so broad that capital
punishment could be imposed in any murder case”
or “vague and therefore susceptible of widely
differing interpretation, thus creating a substantial
risk that the death penalty will be arbitrarily
inflicted....” Id. at 201–02, 96 S.Ct. at 2938, 49
L.Ed.2d at 890–91. The Court acknowledged the
possible force of these arguments, but relied on the
Georgia Supreme Court to narrow the application
of *355  these factors. Id. at 202, 96 S.Ct. at 2938,
49 L.Ed.2d at 890–91.

That the Georgia Court was failing to narrow
the “vileness” factor became evident in Godfrey
v. Georgia, 446 U.S. 420, 100 S.Ct. 1759, 64
L.Ed.2d 398 (1980), where the Court reversed
a death sentence imposed after the trial court
instructed the jury by merely reading the “vileness”
language. Adverting to the statutory language
—“outrageously or wantonly vile, horrible and
inhuman”—the Court stated: “There is nothing in
these few words, standing alone, that implies any
inherent restraint on the arbitrary and capricious
infliction of the death sentence.” Id. at 428, 100
S.Ct. at 1764, 64 L.Ed.2d at 406. The Court stopped
short, however, of invalidating the aggravating
factor in the interest of uniformity, relying on the
Georgia Court's narrowing construction in other
cases (see detailed discussion of these developments,
infra at 326–329). Justice Marshall concurred in
the result, but challenged the Court's reliance
on the Georgia Supreme Court to narrow the
construction, arguing that the “Georgia court has
made no substantial effort to limit the scope of
[the “vileness”] factor, but has instead defined the
provision so broadly that practically every murder
can fit within its reach.” Id. at 441, 100 S.Ct. at 1771,
64 L.Ed.2d at 414 (Marshall, J., concurring), citing
Dix, “Appellate Review of the Decision to Impose

Death,” 68 Geo.L.J. 97, 110–123 (1979). 8

8 This failure was due not to “bad faith” on
the Georgia Court's part, but to what Justice
Marshall identified as a “deeper problem”:
“The task of eliminating arbitrariness in the

infliction of capital punishment is proving to
be one which our criminal justice system ...
is unable to perform.” 446 U.S. at 440,
100 S.Ct. at 1771, 64 L.Ed.2d at 413. All
of the forebodings in McGautha as to the
impossibility of “selecting in some objective
way those persons who should be condemned
to die” had, in Justice Marshall's view, been
realized; the Georgia Court's failure to narrow
its construction of the “vileness” factor was
but a symptom of that impossibility.

**307  If Godfrey did in fact re-emphasize
channeling discretion in the interest of consistent
sentencing, three 1983 decisions retreated *356
from that goal, to the extent that they did not
abandon it entirely. In Zant v. Stephens, 462 U.S.
862, 103 S.Ct. 2733, 77 L.Ed.2d 235 (1983), the issue
was whether the invalidity of one of the aggravating
factors considered by a jury in imposing a death
sentence required that sentence to be vacated.
The Supreme Court affirmed the Georgia Supreme
Court's determination that the sentence was valid
despite the invalidity of the underlying aggravating
circumstance. In doing so, it accepted the Georgia
Court's characterization of its sentencing system
as one in which statutory guidance of discretion
ends once a single aggravating factor is found.
See id. at 871–73, 103 S.Ct. 2733, 77 L.Ed.2d
at 246–47. The unbridled discretion exercised by
the jury at the “selection stage”—i.e., once it has
found a single aggravating factor—was held to
be legitimate, because “[w]hat is important at the
selection stage is an individualized determination on
the basis of the character of the individual and the
circumstances of the crime.... The Georgia scheme
provides for categorized narrowing at the definition
stage, and for individualized determination and
appellate review at the selection stage.” Id. at 879,
103 S.Ct. at 2743, 77 L.Ed.2d at 251 (emphasis
added). Because there is no weighing process,
discretion is unguided once a valid aggravating
circumstance is found; because there were two other
valid aggravating circumstances found, the invalid
circumstance was held not to have infected the
death sentence.

Thus, death penalty jurisprudence was brought full-
circle. The Court again sacrificed the uniformity
that might be gained by requiring that discretion
be guided throughout sentencing in the interest of
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“an individualized determination”; the discretion
it allowed at the sentencing stage was, moreover,
like the discretion condemned in Furman, unguided.
The latent instability of a system requiring
individualized sentencing decisions *357  —its
tendency toward arbitrary, unguided discretion—

had become patent. 9

9 Justice Marshall, in dissent, reviewed the
emphasis upon uniformity in Gregg and
Godfrey, then lamented: “Today we learn for
the first time that the Court did not mean what
it said in Gregg.... We now learn that the actual
decision whether a defendant lives or dies may
still be left to the unfettered discretion of the
jury.” 462 U.S. at 910, 103 S.Ct. at 2760, 77
L.Ed.2d at 271 (Marshall, J., dissenting).

The holding in Zant was, if anything, expanded
in Barclay v. Florida, 463 U.S. 939, 103 S.Ct.
3418, 77 L.Ed.2d 1134 (1983), in which the
Court upheld the validity of a death sentence
despite the sentencer's consideration of (1) a
nonstatutory and admittedly improper aggravating
factor (the defendant's prior criminal record),
and (2) the racial hatred motivating the murder
as a reason for imposing the death penalty.
Justice Rehnquist, writing for the plurality, held
that the judge's reliance on his personal views
as to racial hatred was not a nonstatutory
aggravating circumstance, but instead “not an
inappropriate way of weighing the ‘especially
heinous, atrocious, or cruel’ statutory aggravating
circumstance....” To the argument that allowing
such reliance upon the sentencer's experience was
tantamount to allowing arbitrary discretion, the
Court responded: “Any sentencing decision calls
for the exercise of judgment.... We have never
suggested that the ... Constitution requires that
the sentencing process should be transformed
into a rigid and mechanical parsing of statutory
aggravating factors. But to attempt to separate
the sentencer's decision from his experiences would
inevitably do precisely that.” Id. at 950, 103
S.Ct. at 3425, 77 L.Ed. at 1144. Because the
sentencer had found no mitigating circumstances
to counterbalance the valid aggravating factors,
the Court determined that the sentencer's finding
of an invalid aggravating circumstance could not
have affected the weighing process and was **308

thus harmless error: “There is no reason why
the Florida Supreme Court cannot examine the
balance struck by the trial judge and decide
that the elimination of improperly considered
aggravating circumstances could not possibly affect
the balance.... ‘What is *358  important ... is an
individualized determination....’ ” Id. at 958, 103
S.Ct. at 3429, 77 L.Ed.2d at 1149 (citation omitted).

Once again, therefore, the imperative of an
individualized determination prevailed over the
imperative of uniformity. Justice Stevens and
Powell concurred in the judgment, but wrote
separately because

[t]he Court has never thought it sufficient in
a capital case merely to ask whether the state
court has been “so unprincipled or arbitrary
as to somehow violate the United States
Constitution.” ... Nor does a majority of the
Court today adopt that standard. A constant
theme of our cases ... has been emphasis on
procedural protections that are intended to
ensure that the death penalty will be imposed in a
consistent, rational manner. [Id. at 960, 103 S.Ct.
at 3430, 77 L.Ed.2d at 1150 (emphasis added)
(Stevens, J. concurring).]

For the first time, therefore, there was a
recognition of some spill-over effect attributable
to the exaggeration of “individualized” sentencing,
an intimation that the Court's elevation of
“individualized” sentencing determinations over
uniform sentencing determinations was eroding the
heightened standard of review in capital cases. In
retrospect this is not surprising, for as the amount
of discretion afforded the sentencer increases, the
degree of scrutiny to which that discretion is subject
necessarily decreases, if only because the decision-
making process becomes opaque. Once discretion
is in some degree unfettered, the question is no
longer whether the decision to impose death is
unprincipled or arbitrary but, as the plurality
phrased it, whether it is “so unprincipled or
arbitrary as to somehow violate the United States
Constitution.” Id. at 947, 103 S.Ct. at 3423, 77
L.Ed.2d at 1142.

The erosion of the requirement of consistency
in Zant and Barclay continued in California v.
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Ramos, supra, 463 U.S. 992, 103 S.Ct. 3446,
77 L.Ed.2d 1171, where the Court upheld a
death sentence in the deliberation of which the
jury was instructed to consider the possibilities
that the defendant's sentence, if less than death,
might be commuted or that the defendant might
be released on parole. To the argument that
such an instruction introduces into death-penalty
deliberations *359  an element of arbitrariness
wholly unrelated to individualization because
irrelevant to a defendant's character or the
circumstances of the crime, the Court responded,
relying on Zant:

Once the jury finds that the defendant falls within
the legislatively defined category of persons
eligible for the death penalty ... the jury is then
free to consider a myriad of factors to determine
whether death is the appropriate punishment. In
this sense, the jury's choice between life and death
must be individualized. “But the Constitution does
not require the jury to ignore other possible ...
factors in the process of selecting ... those
defendants who will actually be sentenced to
death.” [Id. at 1008, 103 S.Ct. at 3457, 77 L.Ed.2d
at 1185 (emphasis added, citation omitted).]

The sentencer, then, is not limited to the
circumstances either in aggravation or in mitigation
of the specific offense and the individual defendant,
but is “free to consider a myriad of factors,” among
them the likelihood of the defendant's eventual
release or sentence reduction.

With Zant, Barclay, and Ramos, the imperative
of “individualized sentencing” identified in Furman
and Gregg was substantially advanced, but only
by substantially eroding the polar imperative
of consistency. Indeed, the very notion of
“individualized” sentencing, which in the original
Gregg-Woodson cases had referred to the character
and circumstances of the individual defendant, was
transmuted in Zant, Barclay, and Ramos to refer
to the amount of discretion afforded the individual
sentencer; thus, the Ramos Court, following Zant
and Barclay, found that once **309  the jury
has found one aggravating circumstance, it “then
is free to consider a myriad of factors.... In this
sense, the jury's choice ... must be individualized.”
California v. Ramos, supra, 463 U.S. at 1008, 103

S.Ct. at 3457, 77 L.Ed.2d at 1185, citing Zant
v. Stephens, supra, 462 U.S. at 878, 103 S.Ct.
at 2743, 77 L.Ed.2d at 251. The justification for
this—presumably that the individual defendant
can never have truly “individualized” sentencing
unless the sentencer, at the selection stage, has
unguided discretion—is equally a justification for
the unguided discretion condemned in Furman, and
*360  signals the collapse of any balance between

individuality and uniformity. 10

10 Cf. Caldwell v. Mississippi, 472 U.S. 320,
105 S.Ct. 2633, 86 L.Ed.2d 231 (1985), in
which a different plurality of the Court (led
by Justices Marshall and Brennan) refused
to extend Ramos to validate a prosecutor's
closing argument in which the jury was assured
that it did not have ultimate responsibility
for the death sentence. Justices Rehnquist
and White and the Chief Justice dissented,
noting that the plurality's “string citations to
our prior cases, many of which yielded only
plurality opinions, which hold that capital
sentencing juries must be allowed to consider
all forms of mitigating evidence so as to
facilitate individualized ... determinations ...
simply highlight the lack of authority for the
path the Court takes.” Id. at 348–51, 105 S.Ct.
at 2650–51, 86 L.Ed.2d at 252–53 (Rehnquist,
J., dissenting). Justice O'Connor concurred,
but only because the prosecutor's remarks had
been misleading. Id. at 342, 105 S.Ct. at 2646,
86 L.Ed.2d at 248.

Aside from the aggravating factors that were to
limit the grounds for imposing sentence, and thus
to guide discretion, the other principal guarantor
of uniformity identified by the Court in Gregg was
the requirement of a state review generally, and
proportionality review specifically; indeed, both
Zant and Barclay relied on the requirement of
proportionality review to ensure uniformity in
Georgia and Florida, respectively, in light of the
unguided discretion at the “selection” stage of
sentencing approved by the Court. Zant v. Stephens,
supra, 462 U.S. at 875, 103 S.Ct. at 2741, 77
L.Ed.2d at 248; Barclay v. Florida, supra, 463 U.S.
at 953–54, 103 S.Ct. at 3426–27, 77 L.Ed.2d at 1146
(quoting Proffitt v. Florida, supra, 428 U.S. at 248–
51, 96 S.Ct. at 2964–66, 49 L.Ed.2d at 920–22).
In Pulley v. Harris, 465 U.S. 37, 104 S.Ct. at 871,
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79 L.Ed.2d 29 (1984), however, the Court declined
to require comparative proportionality review,
acknowledging that “[a]ny capital sentencing
scheme may occasionally produce aberrational
outcomes” (i.e., execute undeserving defendants)
but holding that California's statute, requiring a
jury finding of “special circumstances” beyond
a reasonable doubt, and providing for sentence
review by the trial judge and the State Supreme
Court, “cannot be successfully challenged under
Furman and our subsequent cases.” Id. at 53,
104 S.Ct. at 880, 79 L.Ed.2d at 42. Justice *361
Brennan, in dissent, argued that the Court had
betrayed the fundamental premise of Furman:

Although we may tolerate ... irrationality
in other sentencing contexts, the premise of
Furman was that such arbitrary and capricious
decisionmaking is simply invalid when applied
to “a matter [as] grave as the determination
of whether a human life should be taken or
spared.” ... As executions occur with more
frequency, therefore, the time is fast approaching
for the Court to reexamine the death penalty,
not simply to ensure the existence of adequate
procedural protections, but ... to reevaluate
the imposition of the death penalty for the
irrationality prohibited by our decision in
Furman. [Id. at 64, 104 S.Ct. at 886, 79 L.Ed.2d
at 49 (Brennan, J. dissenting) (citation omitted).]

The Court's decisions in Zant, Barclay, and Ramos
to insulate a significant degree of discretion
from appellate review, and its decision in Pulley
not to require state courts to compare each
death sentence to other homicide cases to ensure
uniformity, are all the more significant in light of
its approval of foreshortened appellate procedures
in Barefoot v. Estelle, 463 U.S. 880, 103 S.Ct.
3383, 77 L.Ed.2d 1090 (1983). In Barefoot, the
Court sustained a death sentence despite the fact
that the two psychiatrists who were called at
the penalty phase to testify that the defendant
would constitute **310  a “continuing threat”
to society had never examined the defendant.
The merits of petitioner's challenge in Barefoot
were lost, however, in the argument over the
propriety of the expedited procedures and standard
of review used by the Fifth Circuit in rejecting

the challenge. 11  The plurality acknowledged that
“it is not *362  clear whether the Fifth Circuit's
recent practice of requiring a showing of some
prospect of success on the merits before issuing
a stay of execution” is valid. “Approving the
execution of a defendant before his appeal is
decided on the merits would clearly be improper....”
Id. at 889, 103 S.Ct. at 2749, 77 L.Ed.2d at
1102 (citations omitted). The Court held, however,
that the Court of Appeals had addressed the
question of probability of success on the merits and
the merits themselves simultaneously. The Court
then addressed the broader question of appellate
review of habeas corpus petitions, approving the
development of expedited procedures in capital
cases. It acknowledged that “an increasing number
of death-sentenced petitioners are entering the
appellate stages” “but [held that] the severity of
the penalty does not in itself suffice to warrant
the automatic issuing of a certificate [of probable
cause].” It further concluded that the appellate
court could “expedite” the review of death sentence
cases so that their determination “is not delayed
by the weight of other business.” Id. at 892–95,
103 S.Ct. at 2750–52, 77 L.Ed.2d at 1103–06.
The Court thus completely inverted the principle
that the unique severity of death as a punishment
required that it be treated differently from other
punishments. Justice Marshall, in dissent, was
mystified:

11 Because the defendant's argument—that
use of the psychiatrists' testimony was
unconstitutional—had been heard and
rejected by the state court and a federal
district court—which had nonetheless certified
probable cause to appeal—and because an
execution date had been set and was imminent,
the Fifth Circuit Court of Appeals gave little
more than a day's notice for oral arguments,
and heard argument without briefs; one of the
judges was wholly unfamiliar with the record
in the case. One day after argument, and four
days before the scheduled execution, the Court
of Appeals issued a 16–page opinion denying
the petitioner's request for a stay of execution,
on the ground that he could not show “some
prospect of success on the merits....” 463 U.S.
at 892, 103 S.Ct. at 2750, 77 L.Ed.2d at 1103.
The court failed, however, to affirm the district
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court formally on the merits. See generally
Note, 95 Yale L.J. 349, 349–52 (1985) (more
detailed narration of the procedural facts).

[U]ntil today it had never been suggested, so far
as I know, that fewer safeguards are required
where life is at stake than where only liberty
or property is at stake. This Court has always
insisted that the need for procedural safeguards
is particularly great where life is at stake....
By suggesting that special summary procedures
might be adopted solely for capital cases, the
majority turns this established approach on its
head. [Id. at 913–14, 103 S.Ct. at 2761–62, 77
L.Ed.2d at 1117–18 (Marshall, J., dissenting)
(citations omitted).]
The plurality's holding thus allowed an
admittedly nonfrivolous appeal “to be singled
out for summary treatment solely because the
State has announced its intention to execute
the appellant before the ordinary appellate
procedure has run its course.” Id. at 913, 103
S.Ct. at 2761, 77 L.Ed.2d at 1117 (Marshall, J.,
dissenting) (emphasis omitted).

*363  Barefoot was decided the same day as
Barclay and Ramos, which followed Zant in
insulating much of the sentencer's discretion from
appellate review. These cases were followed within
a year by the decision not to require comparative
proportionality review in Pulley v. Harris. Taken
together, the cases signal the Court's “willingness
to tolerate a significant degree of incoherence
in capital sentencing procedures,” and thus its
abandonment of the imperatives identified in
Gregg. “The Supreme Court—1982 Term,” 97
Harv.L.Rev. 72, 118–27 (1984). There is, in other
words, a causal connection between the decisions
approving unguided discretion at the sentencing
stage and the decisions truncating appellate review.
To the extent that discretion is unguided, it is
more likely to be arbitrary, and hence less likely
to pass muster under an appellate review designed
—because capital punishment is different in kind
from all other forms of punishment **311  —
to ensure uniformity. To allow extra-statutory
sentencing deliberations, as the Supreme Court has
done, is to sanction arbitrary sentencing, and to
make anything but perfunctory appellate review
of sentencing impossible. The only way, therefore,

to expand the scope of allowable discretion while
maintaining a functional capital punishment system
is to circumscribe the substance and procedure of
appellate review. See id. at 127; Special Project,
“Capital Punishment in 1984: Abandoning the
Pursuit of Fairness and Consistency,” 69 Cornell
L.Rev. 1129, 1214–16 (1984).

The cases from Zant through Barefoot to Pulley,
then, have in fact if not in doctrine vanquished
the requirement of consistency that lies at the core
of Furman and Gregg, and thus mark a departure
from the principle underlying those cases that death
sentences require heightened procedural scrutiny
because death is different in kind from any other
form of punishment. This retreat unifies the cases
decided since Barefoot. In Strickland v. Washington,
466 U.S. 668, 687, 104 S.Ct. 2052, 2061, 80 L.Ed.2d
674, 693 (1984), the Court held that “[f]or purposes
of describing counsel's duties ... Florida's capital
sentencing proceeding need not be distinguished
from an ordinary *364  trial.” Justice Marshall
dissented on the grounds that the Court

has repeatedly acknowledged
that the Constitution
requires stricter adherence
to procedural safeguards in
a capital case than in
other cases.... In my view,
a person on death row,
whose counsel's performance
fell below constitutionally
acceptable levels, should not
be compelled to demonstrate
a ‘reasonable probability’ that
he would have been given a
life sentence if his lawyer had
been competent ... [Id. at 716–
17, 104 S.Ct. at 2079–80, 80
L.Ed.2d at 712 (Marshall, J.,
dissenting).]

See id. at 702–06, 104 S.Ct. at 2072–74, 80
L.Ed.2d at 702–06 (Brennan, J., concurring in the
general principles but dissenting in their application
in a capital sentencing context) (“the standards
announced today can and should be applied with
concern for the special considerations that must
attend review of ... a capital sentencing proceeding”
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because “counsel's general duty to investigate ...
takes on supreme importance ... in the context
of developing mitigating evidence to present to [a
judge or jury considering the sentence of death]

”); 12  see also Lockhart v. McCree, ––– U.S.
––––, 106 S.Ct. 1758, 90 L.Ed.2d 137 (1986)
(upholding use of death-qualified juries during
guilt-phase); Poland v. Arizona, 476 U.S. 147, 106
S.Ct. 1749, 90 L.Ed.2d 123 (1986) (holding that
resentencing hearing in capital case is not barred
by Double Jeopardy when appeals court rejects sole
aggravating factor found by sentencer; failure of
sentencer to find other alleged aggravating factors
is not an “acquittal” of these factors for Double
Jeopardy purposes); id. at ––––, 106 S.Ct. at 1758,
90 L.Ed.2d at 136 (Marshall, J., dissenting) (“In
no other circumstance would the Double Jeopardy
Clause countenance the offer of a second chance
to the State and the trial judge to find a better
theory upon which to base a conviction”); Smith v.
Murray, 477 U.S. 527, 106 S.Ct. 2661, 91 L.Ed.2d
434 (1986) (holding that petitioner had forfeited his
right to object to psychiatric testimony by failing
to raise the claim on initial appeal); *365  Cabana
v. Bullock, 474U.S. 376, 106 S.Ct. 689, 88 L.Ed.2d
704 (1986) (holding that the finding of intent to
murder required under Enmund does not have to
be made by the trial fact-finder, but can be made
by federal appellate court after reviewing trial and
appellate proceeding); id. at ––––, 106 S.Ct. at 705,
88 L.Ed.2d at 727 (Blackmun, J., dissenting) (“The
Court's conclusion that we should allow the State
to adopt capital punishment schemes that depend
on appellate factfinding because ‘it is by no means
apparent that appellate factfinding will always be
inadequate’ ... turns on its head the heightened
concern with reliability ...” required in capital
punishment cases); **312  Heath v. Alabama,
474U.S. 82, 106 S.Ct. 433, 88 L.Ed.2d 387 (1985)
(holding that Double Jeopardy Clause does not
prohibit imposition of death sentence in Alabama,
despite life sentence in Georgia in murder-trial
arising from same homicide); id. at ––––, 106
S.Ct. at 444, 88 L.Ed.2d at 402–04 (Marshall, J.,
dissenting) (“the Court errs in refusing to consider
the fundamental unfairness of the process by which
petitioner stands condemned to die....”).

12 This Court adopted the general principles of
Strickland in State v. Fritz, 105 N.J. 42, 519
A.2d 336 (1987). Fritz offered no occasion
to decide, however, the applicability of those
standards in the special context of capital
punishment.

No clearer signal of the Supreme Court's
abandonment of the concern for heightened
procedural safeguards in capital cases can be found
than Darden v. Wainwright, 477 U.S. 168, 106
S.Ct. 2464, 91 L.Ed.2d 144 (1986). In Darden, the
trial court allowed a closing argument in which
the prosecutor referred to the defendant as “an
animal” and implied that a death sentence would
be the only assurance against a future similar
act. Applying conventional standards, the Supreme
Court held that this allowance was harmless error.
What Justice Blackmun wrote in dissent could have
been written as easily in response to any of the
above-cited post-Barefoot cases:

Although the Constitution guarantees a criminal
defendant only “a fair trial [and] not a perfect
one” ... this Court has stressed repeatedly in
the decade since Gregg ... that the Eighth
Amendment requires a heightened degree of
reliability in any case where a State seeks
to take the defendant's life. Today's opinion,
however, reveals a court willing to tolerate not
only imperfection but a level of fairness and
reliability so low it should make conscientious
prosecutors cringe. [Id. at ––––, 106 S.Ct. at 2476,
91 L.Ed.2d at 162 (Blackmun, J., dissenting)
(footnote omitted) (citations omitted).]

*366  Far from heightening the procedural
integrity required because of the nature of the
punishment, the Supreme Court in recent cases has,
if anything, begun to lower appellate standards to
make the punishment possible.

The cases from Zant to Barefoot thus set the trend in
federal death penalty jurisprudence that continues
to this day: “Despite the confusing plethora of
concurrences and dissents in the death penalty
cases ... the Court may indeed be setting a course:
away from such cases.” Paul Reidinger, “A Court
Divided,” ABA Journal, January 1, 1987, at 46, 50.
Significantly, the breakdown of the system in Zant-
Barefoot occurred just as the system was beginning
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to yield “results”: roughly ninety percent of the
executions since the first post-Furman execution in
1977 have occurred since the decisions in Barefoot,
Barclay, and Ramos. See Note, supra, 95 Yale L.J.

at 352. 13

13 Indeed, as important as the Supreme Court's
substantive case law since 1983 has been the
rancor on the Court evident in its denials
of certiorari or of stays of executions. See
Woodard v. Hutchins, 464 U.S. 377, 104 S.Ct.
752, 78 L.Ed.2d 541 (1984), in which five
members of the Supreme Court—possessing
neither the final draft of the lower court's
decision nor the defendant's defense of the
stay, but only the state attorney general's
three-and-a-half page handwritten motion to
vacate—vacated stay in order to beat the 6:00
p.m. expiration of the death warrant. Justices
White and Stevens described the Court's per
curiam vacation of the stay as “opaque”;
Justice Brennan described as “indefensible”
the Court's “rush to judgment.” 464 U.S.
at 383, 104 S.Ct. at 755, 78 L.Ed.2d at
546 (Justices White, Stevens & Brennan,
dissenting). “In all candor,” Justice Marshall
wrote in dissent, “if there is an abuse of
federal power in this matter, it is to be
found in our own chambers.” Id. at 384, 104
S.Ct. at 755, 78 L.Ed.2d at 547 (Marshall,
J., dissenting). The issue that the petitioner
had sought to preserve was eventually decided
in 1986. See Lockhart v. McCree, supra, –––
U.S. ––––, 106 S.Ct. 1758, 90 L.Ed.2d 137.
See generally Note, supra, 95 Yale L.J. 349
(collecting cases). Other illustrative cases are:
Dobbert v. Wainwright, 468 U.S. 1231, 105
S.Ct. 34, 82 L.Ed.2d 925 (1984) (a “frenzied
rush to execution ... has become a common,
if Kafkaesque, feature of the Court's capital
cases”) (Marshall, J., dissenting from denial of
stay of execution); Stephens v. Kemp, 469 U.S.
1043, 105 S.Ct. 530, 83 L.Ed.2d 417 (1984)
(court's denial of stay “result orientation
carried to its most cynical extreme”) (Brennan,
J., dissenting from denial of stay); Wainwright
v. Adams, 466 U.S. 964, 104 S.Ct. 2183,
80 L.Ed.2d 809 (“The haste and confusion
surrounding this decision is degrading....”)
(Marshall, J., dissenting from vacation of
stay); Wainwright v. Booker, –––U.S. ––––,
106 S.Ct. 30, 87 L.Ed.2d 706 (1985) (Court

has “moved with ‘an impetuousness and
arrogance that is truly astonishing’ ” in
vacating stay granted to allow filing of petition
for certiorari when Court had not seen the
petition); Skillern v. Procunier, 469 U.S. 1182,
105 S.Ct. 945, 83 L.Ed.2d 956 (1985) (majority
denied stay to one of eight named plaintiffs
in a case challenging constitutionality of death
by lethal injection, despite fact that certiorari
had been granted in the case weeks earlier;
Brennan, J. dissented: “The irony of the
Court's ... action will not be lost on the
public, when we ultimately issue a decision to
a plaintiff no longer able to receive it”). Cf.
California v. Ramos, supra, 463 U.S. at 1031,
103 S.Ct. at 3469, 77 L.Ed.2d at 1200 (1983)
(Stevens, J., dissenting) (“Nothing more than
an interest in facilitating the imposition of
the death penalty in California justified this
Court's exercise of its discretion to review the
judgment of the California Supreme Court”).

**313  *367  The fundamental incoherence of
federal death-penalty doctrine has never been
more evident than in the Supreme Court's most
recent disposition of the issue, California v. Brown,
479 U.S. 538, 107 S.Ct. 837, 93 L.Ed.2d 934
(1987). Four Justices agreed that California's
instruction prohibiting jurors from being swayed
by “mere sympathy” was constitutional because
by limiting “the jury's consideration to matters
introduced in evidence before it, it fosters the
Eighth Amendment's ‘need for reliability ...’ ”
in sentencing and “ensures the availability of
meaningful appellate review....” Id. at ––––, 107
S.Ct. at 840, 93 L.Ed.2d at 940. Four other Justices,
however, agreed that “[i]n forbidding the sentencer
to take sympathy into account, this language on
its face precludes precisely the response that a
defendant's evidence of character and background
is designed to elicit, thus effectively negating the
intended effect of the Court's requirement that all
mitigating evidence be considered.” Id. at ––––,
107 S.Ct. at 843, 93 L.Ed.2d at 944 (Brennan,
J., dissenting). The deciding vote was cast by
Justice O'Connor, who concurred in the result
only because, in her opinion, “the individualized
assessment ... is a moral inquiry into the culpability
of the defendant, and not an emotional response
to the mitigating evidence....” Id. at ––––, 107
S.Ct. at 841, 93 L.Ed.2d at 942. Thus, the
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plurality result, emphasizing uniformity, was belied
by the majority rationale, reemphasizing *368

individualized sentencing. 14  States with guided-
discretion death-penalty statutes will be hard-
pressed, to say the least, to identify and apply “the
rule of California v. Brown.” As this exposition has
demonstrated, moreover, Brown is not aberrational
in this sense, but symptomatic. To paraphrase Chief
Justice Rehnquist, the case law since Gregg has
not eliminated arbitrariness or freakishness but has
codified and institutionalized it; it has not guided
sentencing discretion but has confused it. Lockett v.
Ohio, supra, 438 U.S. at 631, 98 S.Ct. at 2974, 57
L.Ed.2d at 1006 (Rehnquist, J., dissenting).

14 The plurality opinion in Brown is also
fundamentally incompatible with prior
decisions such as Chief Justice Rehnquist's
own opinion in Barclay, which emphasized
the legitimacy of the inability of sentencers
to detach themselves from feelings unrelated
to the evidence (in that case, the sentencer's
likening of the murder to his personal
experience with Nazi concentration camps).
Barclay, supra, 463 U.S. at 949–50, 103 S.Ct.
at 3424–25, 77 L.Ed.2d at 1144. See discussion,
supra, at 306–308.

This, then, is the federal capital punishment system
in which this Court acquiesces. The Supreme
Court, unable to harness the contending forces
of individualization and consistency, has allowed
death penalty prosecutions to run out of control. It
has sanctioned arbitrary sentencing, and sacrificed
the principle underlying Furman and Gregg that
death is different in kind from other forms
of punishment and thus demands heightened
procedural safeguards in sentencing. Instead of
balancing individualization and consistency, it has
permitted these indispensable principles to cancel
out one another. The reasons for this failure are
self-evident: “It is naive to mandate individualized
sentencing intending it to yield uniform results.
The stronger the commitment to either standard—
individuality or uniformity—the more difficult the
other is to attain.” Special Project, supra, 15 Rutgers
L.J. at 300–03. Thus, when the Court has exalted
individualization, it has crippled uniformity; when
it has tried to rescue uniformity, it has become
incoherent. The result is “legal doctrine-making

in a state of nervous breakdown,” “almost a
bare aesthetic exhortation that the state *369
just do something—anything—to give the death
penalty a legal appearance.” Weisberg, “Regulating
Death,” 1983 Sup.Ct.Rev. 305, 306. This experience
at the federal level is disheartening. The federal
precedent sets a poor example of constitutional
**314  jurisprudence and should not be considered

as an interpretative model in giving meaning to our
own Constitution or followed to set the outer limits
of individual protection in this State.

C.

The lessons of this ongoing federal odyssey
compel us to search our own Constitution for the
protections that must be applied in determining
the validity of our capital murder-death penalty
laws. That search must be thorough, conscientious
and principled. We have in a variety of contexts
emphasized those considerations that are germane
to an understanding of our State Constitution.
State v. Williams, 93 N.J. 39, 57–59, 459 A.2d
641 (1983); State v. Hunt, supra, 91 N.J. at
358–72, 450 A.2d 952 (Handler, J., concurring).
Among these are the constitutional text and
structure, constitutional history, pre-existing state
law, state traditions, particular state governmental
concerns, strong public policy, and cognizable
public attitudes. Id.; see Linde, “E. Pluribus
—Constitutional Theory and State Courts” in
Developments in State Constitutional Law, 283–
91 (deriving from P. Bobbitt, Constitutional Fate
(1982), comparable factors to be considered:
textual, historical, and structural factors to help
define the range of possible meanings; doctrinal,
prudential, and ethical factors to help define the
desirable interpretation). Decisions based on “[t]he
explication of standards such as these demonstrate
that the discovery of unique individual rights in
a state constitution does not spring from pure
intuition but, rather, from a process that is
reasonable and reasoned.” Hunt, supra, 91 N.J. at
367, 450 A.2d 952 (Handler, J., concurring).

In the context of this case, the language
and structure of the New Jersey Constitution,
considered in light of the legal history *370
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of capital punishment in this state, this Court's
strong tradition of affording heightened protections
to its citizens when important interests are at
stake, and the special concern and interest of
the State and its citizens in the administration of
criminal justice, which are intensely concentrated in
government-sanctioned capital punishment, create
individual rights of exceptional strength. This
informed understanding of the State Constitution
reveals clearly that these individual rights and
their corollary protections exceed those afforded
under the federal Constitution. Our Constitution,
so interpreted as a matter of both organic right
and fundamental fairness, serves at a minimum
to affirm the principles originally voiced in
Furman and Gregg. Where a life is at stake, the
procedures used to take that life must maximize
both consistency and individual consideration in
sentencing, and thus minimize arbitrariness and
irrationality.

The Constitution itself is the first point of reference.
The basic constitutional framework within which
the validity of the capital murder-death penalty
statute must be measured is the set of individual
rights and corollary protections that are guaranteed
by paragraphs 1, 5, and 12 of Article I of the New
Jersey Constitution. Article I provides:

All persons are by nature free and independent,
and have certain natural and unalienable rights,
among which are those of enjoying and defending
life and liberty, of acquiring, possessing, and
protecting property, and of pursuing and
obtaining safety and happiness. [N.J. Const. of
1947 art. I, para. 1]

No person shall be denied the enjoyment of
any civil or military right, nor be discriminated
against in the exercise of any civil or military
right, nor be segregated in the militia or in the
public schools, because of religious principles,
race, color, ancestry or national origin. [Id., para.
5]

Excessive bail shall not be required, excessive
fines shall not be imposed, and cruel and unusual
punishment shall not be inflicted. [Id., para. 12]

Both the language and structure of these provisions
affirm that the life of the individual—including
a quality of life embodied in liberty, safety,
security and happiness—is accorded the highest
value and greatest protection possible under the
State Constitution. Government cannot take life, or
**315  detract from the essence of life, or restrict

the rights that are supportive of life, *371  based
on arbitrary and unreasoned actions or invidious
factors; even when sanctions must be imposed, the
State may not impose any punishments that are
cruel and unusual. It follows logically from these
provisions and their obvious purport that when
life itself is at stake government must be its most
scrupulous to avoid any wrongful harm.

The history of New Jersey's experience in the
application of the capital punishment reveals an
evolving understanding of this meaning of our
Constitution. This history discloses continuing
changes in the perceptions of the scope and
depth of the constitutional principles that prize
individual life. The law has evolved historically
in the direction of heightened protections for the
individual, reflecting, perhaps tacitly, the need for
the law and government to minimize the risk
of injustice. This evolving societal awareness of
the existence and evil of arbitrariness has in part
paralleled increases in our knowledge of social
and individual behavior. Over the generations, our
understanding of social and individual injustice has
become more acute. With greater insights into the
existence and reality of such injustice, protections
to eliminate undue risks of arbitrariness have also
been heightened. This history of capital punishment
in our State is most dramatically illustrated by the
decreasing use of the capital murder sanction.

The change from lesser to greater protections
is evidenced in several areas. Perhaps the most
significant changes have been in the law itself.
Between 1709 and 1877, the death penalty was
apparently mandatory for all first degree murders.
Defendants who pleaded guilty were subject to
a degree of guilt hearing to determine if the
murder was one of first degree. See N.J. Revision
1709–1877, Crimes, § 68, p. 239. Significantly, the
death penalty statute enforced between 1906 and
1971 allowed very few murderers to face capital
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trials; the statute itself narrowly defined a class
of capital murderers, see N.J.S.A. 2A:113–2. As
pointed out in State v. Genz, 57 N.J.L. 459, 31
A. 1037 (Sup.Ct.1895), however, from the earliest
time, courts abhorred entering a death judgment
on a defendant's admission, and *372  generally
advised prisoners to retract the guilty plea and plead
to the indictment to force the State to prove, to the
jury's satisfaction, all elements of the crime charged.
Id. at 462–63. Prompted by Hallinger v. Davis, 146
U.S. 314, 13 S.Ct. 105, 36 L.Ed. 986 (1892), in which
a death sentence based on a guilty plea was upheld,
the Legislature ended the practice. See Trenton
Daily State Gazette, Feb. 14, 1893, at 5, cited in
State v. Forcella, 52 N.J. 263, 277, 245 A.2d 181
(1968). The Legislature amended the statute in 1893
by abolishing the plea of guilty, thus eliminating “a
ready and facile road to the gallows,” State v. Genz,
supra, 57 N.J.L. at 462, and authorizing a plea of
non vult. If the non vult plea was accepted, the court
was required to sentence the defendant to the same
term of imprisonment as imposed upon a conviction
of murder in the second degree. See Forcella, supra,
52 N.J. at 277, 245 A.2d 181. The Forcella Court
noted that the non vult plea was intended to benefit
murder defendants by permitting the court to bar
the death penalty where the facts so warranted.

The Legislature in 1916 again added protections
against the imposition of capital punishment. L.
1916, c. 270. That amendment modified the penalty
for first degree murder to “death unless the jury at
the time of rendering the verdict shall recommend
imprisonment at hard labor for life.” L. 1916,
c. 170, p. 576. Another amendment increased
the authorized maximum sentence on a non vult
plea to life imprisonment. L. 1917, c. 238. While
this amendment increased the maximum term,
its purpose again was to improve the position
of homicide defendants by encouraging courts to
accept non vult pleas in circumstances in which a
maximum term of years did not seem enough but
the death penalty was too much. See Forcella, supra,

52 N.J. at 278, 245 A.2d 181. 15  Finally, in In
**316  re Waiver of the Death *373  Penalty, 45

N.J. 501, 213 A.2d 20 (1965), this Court determined
that a prosecutor has discretion to waive the death
penalty in any case. “The result is that as to every
murder indictment some official agency considers

the fitness of the death penalty, the judge doing so
on a plea of non vult, and either the prosecutor with
the court's approval or the trial judge doing so when
the defendant stands trial.” Forcella, supra, 52 N.J.
at 278–79, 245 A.2d 181.

15 [A]fter 1916 life term prison sentences were
meted out for murder with much greater
frequency than death sentences would have
been. But how much this is due primarily
to the fact that juries availed themselves of
the right to recommend mercy, and not to
the fact that courts became more willing to
accept pleas of non vult or nolo contendere,
cannot be said. [Bedau, “Death Sentences in
New Jersey, 1907–1960,” 19 Rutgers L.Rev.
1, 30–31 (1961).]

These legal developments were reflected in
empirical results. The combination of the 1893,
1916 and 1917 amendments had a major impact
on New Jersey capital defendants. After 1916,
life-term prison sentences were meted out for
murder with greater frequency than death sentences
would have been. Between 1916 and 1955, 497
persons were given life sentences for murder; 157
persons (or 3.8 per year) were sentenced to death.
Between 1907 and 1916, however, 62 persons
were sentenced to death while only 3 were given
life sentences for murder. See Bedau, “Death
Sentences in New Jersey, 1907–1960,” 19 Rutgers
L. Rev. 1, 30–31 (1961). Moreover, while New
Jersey executed 160 defendants between 1907 (when
accurate records began to be kept) and 1972—when
the death penalty was declared unconstitutional
—the figures declined toward the end of that
period (approximately 127 executed between 1907
and 1940; 36 executed between 1941 and 1960;
3 between 1961 and 1963; none after). See New
Jersey State Prison, Historical Data on Death
House (Trenton, 1970). Clemency also played a
role in the low number of eventual executions
in New Jersey. Between 1916 and 1960, two
persons' death sentences were commuted for every
eleven persons executed. Before juries were given
discretion to return a sentence of life imprisonment
upon a conviction of first degree murder, two
commutations occurred for every seven executions.
See Bedau, supra, 19 Rutgers L. Rev. at 32.

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST2A%3a113-2&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1895015608&pubNum=161&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1895015608&pubNum=161&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1895015608&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1892139678&pubNum=708&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1892139678&pubNum=708&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968110168&pubNum=583&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_583_277&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_277
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968110168&pubNum=583&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_583_277&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_277
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1895015608&pubNum=586&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_586_462&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_586_462
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1895015608&pubNum=586&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_586_462&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_586_462
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968110168&pubNum=583&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_583_277&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_277
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968110168&pubNum=583&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_583_277&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_277
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968110168&pubNum=583&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_583_278&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_278
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968110168&pubNum=583&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_583_278&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_278
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965108094&pubNum=583&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965108094&pubNum=583&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968110168&pubNum=583&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_583_278&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_278
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968110168&pubNum=583&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_583_278&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_278


State v. Ramseur, 106 N.J. 123 (1987)

524 A.2d 188

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 154

*374  In other respects the legal system moved to
ameliorate the arbitrariness in the administration of
capital punishment. Greater procedural protections
were provided through the availability of appellate
review.

Under the 1948 Constitution,
all appeals in capital causes
are to be heard by the
Supreme Court, and a writ
of error with accompanying
stay of execution is to
issue automatically upon
application.... New Jersey has
moved from the position that
appeal in capital cases is
contingent on the pleasure
of the court having authority
to hear such appeals to
the position that appeal
is contingent only on the
initiative of the defendant....
[Id. at 35–36.]

It was recognized that judicial review must be more
scrupulous in capital cases than in others. State v.
Mount, 30 N.J. 195, 152 A.2d 343 (1959).

The low number of criminals actually executed
indicates, and is a consequence of, the strong
procedural protections this State increasingly
granted those facing the death penalty. Throughout
that period the State developed a shared experience
that, after prosecutors and juries and judges
exercised their discretion, relatively few persons
were sentenced to die. It is fair to conclude, in
retrospect, that the history of our experience with
capital punishment is the history of an evolving
moral sense that the ultimate penalty should be
inflicted in only the most egregious cases, under
only the most rigorous procedural safeguards. Cf.
Trop v. Dulles, 356 U.S. 86, 101, 78 S.Ct. 590, 598,
2 L.Ed.2d 630, 642 (1958) (the phrase “cruel and
unusual punishment” “must draw its meaning from
the evolving standards of decency that mark the
progress of a maturing society”).

Our history thus not only confirms that society
places extraordinary value on individual life, but
also teaches us society's **317  moral judgment

that the death penalty should not be applied
unless it is right to do so, unless, in other words,
substantive and procedural protections have been
maximized so that the risk of arbitrariness is
reduced and the possibility of the ultimate injustice
is eliminated.

The import of the constitutional language and
structure and the history of our experience with
capital punishment must be *375  appreciated in
the broader context of New Jersey's strong tradition
of interpreting and applying its state Constitution
to afford heightened protections for the individual,
again reflecting our profound commitment to the
worth of the individual.

We have in important
cases willingly resorted to
our State Constitution as
an independent source of
individual rights. We have
not hesitated to recognize and
vindicate individual rights
under the State Constitution
where our own constitutional
history, legal traditions,
strong public policy and
special state concerns warrant
such action. [State v.
Williams, supra, 93 N.J. at 52,
459 A.2d 641 (1983) (citations
omitted).]

See, e.g., State v. Novembrino, supra, 105 N.J. 95,
519 A.2d 820; State v. Gilmore, supra, 103 N.J. 508,
511 A.2d 1150; State v. Hunt, supra, 91 N.J. 338,
450 A.2d 952; Right to Choose v. Byrne, supra, 91
N.J. 287, 450 A.2d 925; State v. Alston, supra, 88
N.J. 211, 440 A.2d 1311; State v. Schmid, supra, 84
N.J. 535, 423 A.2d 615; Burlington Cty. NAACP v.
Mt. Laurel, 67 N.J. 151, 336 A.2d 713, cert. denied,
423 U.S. 808, 96 S.Ct. 18, 46 L.Ed.2d 28 (1975);
Cameron v. International Alliance Of Theatrical
Stage Employees, Local 384, 118 N.J.Eq. 11, 176 A.
692 (E. & A.1935). We have, in particular, endorsed
an expansive reading of Article I, paragraph 1 of
our Constitution, noting that “[t]he State Bill of
Rights, which includes that provision, has been
described as expressing ‘the ... ideals of the present
day in a broader way than ever before in American
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constitutional history.’ ”  Right to Choose, supra, 91
N.J. at 303, 450 A.2d 925 (citation omitted).

Our decisions demonstrate that the State
Constitution independently provides important
guarantees of civil liberties in New Jersey. As
recognized by Justice Pollock in Right to Choose,
supra, 91 N.J. at 303, 450 A.2d 925, this Court
“remain[s] obligated ... to evaluate [all statutes] in
light of the Constitution of New Jersey.” We carry
out this task without granting any presumption
that the Supreme Court's interpretation of the
federal Constitution will determine the extent of
state constitutional *376  rights. See Hunt, supra,
91 N.J. at 355, 450 A.2d 952 (Pashman, J.,
concurring); id. at 367 n. 3, 450 A.2d 952 (Handler,

J., concurring). 16

16 See Pollock, supra, 35 Rutgers L.Rev. at 722:
In the first half of this century, the most
significant historic fact about New Jersey
constitutional law was the adoption of a
modernized constitution in 1947. During
the balance of this century, the most
significant fact may be the extent to
which courts look to state constitutions
as separate declarations of fundamental
rights. If those declarations are to endure,
courts must base their decisions on a
principled theory justifying recourse to
the constitutions.

A consistent theme of our cases in the criminal
law context has been this Court's unwillingness to
follow the Supreme Court where its retrenchment of
fundamental rights tolerates a significantly higher
degree of arbitrary state action than would our
own protections of these rights. Thus, in State v.
Novembrino, supra, 105 N.J. at 850, 519 A.2d 820,
Justice Stein, writing for the Court, understood
that our State Constitution does not recognize
the good-faith exception to the exclusionary
rule, because the exception represents a Supreme
Court retrenchment that failed to fully protect
the underlying individual right to be free from
unreasonable searches. The Court in an opinion
written by Justice Garibaldi, Matter of Guarino,
104 N.J. 218, 516 A.2d 1063 (1986), refused to
follow the Supreme Court's reformulation of the
fifth amendment privilege because it failed to fully

protect the underlying individual privacy interests
embodied in this State's common- **318  law
privilege. Justice Clifford, writing for the Court in
State v. Alston, supra, 88 N.J. at 226, 440 A.2d
1311, explained the Court's refusal to follow federal
precedent in a search and seizure context: “Because
we find that these recent decisions of the Supreme
Court provide persons with inadequate protection
against unreasonable searches and seizures, we
respectfully part company with the Supreme
Court's view of standing and construe Article I,
paragraph 7 of our State Constitution to afford
greater protection.”

This Court has consistently seen the necessity for
expanded protection when individual liberties are
most vulnerable. We *377  have not hesitated to
provide such protection when the Supreme Court,
abandoning such protections, has opted to take a
less protective route.

Protection of individuals involved in a criminal
trial has also been enhanced by our recognition
of the principle of fundamental fairness, a
doctrine under New Jersey law that serves to
protect citizens generally against unjust and
arbitrary governmental action, and specifically
against governmental procedures that tend to
operate arbitrarily. The doctrine of fundamental
fairness serves, depending on the context, as an
augmentation of existing constitutional protections
or as an independent source of protection against
state action. As we explained in State v. Abbati, 99
N.J. 418, 493 A.2d 513 (1985):

Fundamental fairness can
be viewed as an integral
part of the right to due
process.... It may also be
considered a penumbral right
reasonably extrapolated from
other specific constitutional
guarantees.... Regardless of
its source, fundamental
fairness is a settled repository
of rights of the accused. [Id.
at 429–30, 493 A.2d 513
(citations omitted).]
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In this State, fundamental fairness is implicated at
all stages of the administration of justice. In State v.
Kunz, 55 N.J. 128, 259 A.2d 895 (1969), we held that
a defendant had a right to disclosure of presentence
reports and a right to be heard regarding any
adverse matters within those reports. Our holding
was

taken [not] as a matter of
constitutional compulsion for
the Supreme Court holdings
to date do not dictate it and
we are not now prepared to
find that it is of constitutional
dimension under our State
Constitution. It is being taken
as a matter of rudimentary
fairness.... [Id. at 144, 259
A.2d 895 (citations omitted).]

In Rodriguez v. Rosenblatt, 58 N.J. 281,
294, 277 A.2d 216 (1971), we observed that
although there is no inflexible constitutional
requirement that counsel be assigned without
cost to indigents charged in the municipal courts
with disorderly persons or other petty offenses,
nonetheless “considerations of fairness dictate”
that counsel be provided where necessary “to
protect unrepresented indigent defendants against
injustices which may result from their inability to
cope fairly with municipal court charges against
them.”

*378  Considerations of fundamental fairness are
particularly heightened where the potential harm to
the individual from arbitrary state action is greatest.
Thus, in State v. Tropea, 78 N.J. 309, 394 A.2d 355
(1978), we held that a defendant could not be retried
on a charge for which the defendant had been
convicted, where the conviction had been reversed
by the Appellate Division. We disallowed a retrial,
because “constitutional compulsion aside, it is plain
to us that considerations of fundamental fairness
militate against any retrial in this case.”

In State v. Gaffey, 92 N.J. 374, 456 A.2d 511 (1983),
we said:

In fitting circumstances, [an incompetent whose
indictment has been dismissed without prejudice]
would doubtless, as a matter of elemental
fairness and due process, be protected from
any attempt to renew the prosecution against
him, notwithstanding an earlier dismissal of the
indictment without prejudice.

....

[C]onstitutional considerations relating to speedy
trial, due process and fundamental fairness will
serve, when appropriate, to bar such future
prosecutions [of those recently recovered from
mental **319  illness], even though not time-
barred. [Id. at 388, 389, 456 A.2d 511.]

Fundamental fairness thus enhances or extends the
scope of other constitutional protections. In State
v. Gregory, 66 N.J. 510, 333 A.2d 257 (1975), we
referred to the concept of fundamental fairness in
requiring compulsory joinder of known offenses
based on the same conduct or arising from the
same criminal episode. We recognized that this
protection went beyond the level of protection
required by the constitutional guarantee against
double jeopardy. The protection, instead, was
intended “to satisfy the considerations of fairness
and reasonable expectations.” Id. at 521, 333 A.2d
257; see also State v. Calvacca, 199 N.J.Super.
434, 440, 489 A.2d 1199 (App.Div.1985) (custodial
sentence was “infringement of defendant's right
to fundamental fairness in sentencing, a doctrine
related to but somewhat broader in its application
than the constitutional safeguard against double
jeopardy”); State v. Godfrey, 139 N.J.Super. 135,
138, 353 A.2d 101 (App.Div.), cert. denied, 73 N.J.
40, 372 A.2d 306 (1976) (second prosecution of a
defendant was barred, the court noting *379  that
“the motion to dismiss should have been granted
whether it be on grounds of double jeopardy or
fundamental fairness”).

Fundamental fairness constitutes an imperative
that government minimize arbitrariness in its
dealing with individual citizens. The imperative can
be expressed in substantive as well as procedural
laws. In State v. Talbot, 71 N.J. 160, 364 A.2d
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9 (1976), we authorized an objective standard
for an entrapment defense as a barrier against
arbitrary police action. The holding was based on
the constraints fundamental fairness places on state
action.

This ruling is bottomed on
the principle of fundamental
fairness.... [T]he methods
employed by the State must
measure up to commonly
accepted standards of decency
of conduct to which
government must adhere. [Id.
at 168, 364 A.2d 9.]

This Court has explained how “[i]t is universally
recognized that, as an aspect of the courts' duty
to ensure fundamental fairness, they will root out
arbitrary government action.” State v. Leonardis,
73 N.J. 360, 377 n. 7, 375 A.2d 607 (1977);
accord State v. Dalglish, 86 N.J. 503, 513, 432
A.2d 74 (1981). At its heart, this injunction to
avoid arbitrariness recognizes an equation between
individual rights and government action. Mathews
v. Eldridge, 424 U.S. 319, 335, 96 S.Ct. 893, 903, 47
L.Ed.2d 18, 33 (1976); Matter of Polk, 90 N.J. 550,
562, 449 A.2d 7 (1982). As with due process, the two
must balance: the greater and more important the
individual interest, the greater and more sedulous
must be the vigilance of the law in preventing
the arbitrary invasion of that interest. Where the
individual right at stake is the right to life, therefore,
the safeguards of that right must be maximal, for
“[t]he penalty of death is qualitatively different
from a sentence of imprisonment, however long.”
Woodson v. North Carolina, supra, 428 U.S. at
304, 96 S.Ct. at 2989, 49 L.Ed.2d at 961. This
Court's continued reaffirmation of the principle
of fundamental fairness in the ordinary criminal
context, moreover, stands in sharp contrast to the
Supreme Court's retreat from the proposition that
the death penalty requires heightened procedural
safeguards.

*380  In sum, an independent and separate
analysis of our State Constitution demonstrates
that individual life is accorded the greatest
importance and vested with the highest value. This
is fairly discerned from the grand and sweeping

provisions of Article I, paragraphs 1, 5, and 12.
A full examination of the Constitution also reveals
that correlative governmental duties are expressly
interposed to protect individual life, such as the
prohibition against cruel and unusual punishment
and invidious discrimination. The exaltation under
the State Constitution of individual life, as well as
liberty, safety, security and happiness, accounts in
considerable measure for the development of both
independent State constitutional interpretation and
the ancillary doctrine of fundamental fairness. This
has come to mean that government must accord
those protections that are necessary and effective
to vindicate and assure the individual interest at
stake. It **320  means, in the context of a capital
murder-death penalty statute—given the unique
importance of individual life and finality of death
—that the maximum substantive and procedural
protections possible must be used, protections that
can realistically minimize the risk of arbitrary
enforcement.

In assessing the constitutionality of New Jersey's
capital punishment statute, we “can hardly ignore
the ebb and flow” of the federal case law. State
v. Novembrino, supra, 105 N.J. at 857, 519 A.2d
820. Further, though mindful of the undeniable
popular support for capital punishment, at least in
some forum, as reflected in opinion polls and in
the passage of this statute, we cannot be swayed
by it. As Justice Stein states in Novembrino, “[o]ur
concern ... is with the Constitution and with
the basic and fundamental guarantees that that
document was intended to afford to all our citizens,
particularly in times of public ferment.... In our
tripartite system of separate governmental powers,
the primary responsibility for [their] preservation is
that of the judiciary.” Id. at 857, 519 A.2d 820.

New Jersey, I believe, can benefit from the hard
lessons of the federal experiment with guided
discretion in capital cases. The record of that
experiment makes “it quite possible that the *381
damage to the constitutional guarantee [in this
case, of due process and against cruel and unusual
punishment] may reach such a level as to cause
the Court to reconsider its experiment” with guided
discretion. Id. at 857, 519 A.2d 820. We need not
abide such a result, for our state constitutional
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jurisprudence furnishes persuasive reasons not to
follow federal precedent in this State. This is
particularly so when “recent decisions of the
Supreme Court provide persons with inadequate
protection ...,” State v. Alston, supra, 88 N.J. at 224–
26, 440 A.2d 1311; State v. Novembrino, supra, 105
N.J. 95, 519 A.2d 820; Matter of Guarino, supra, 104
N.J. 42, 514 A.2d 1302, and when federal decisional
law is perceived to be unsettled or unclear, State v.
Gilmore, supra, 103 N.J. 508, 511 A.2d 1150; State
v. Williams, supra, 93 N.J. 39, 459 A.2d 641; State
v. Schmid, supra, 84 N.J. 535, 423 A.2d 615. Here,
the federal case law is unsettled, to say the least, for
the standards adopted by the Court are radically
indeterminate. The combination—unsettled case
law and a trend toward retrenchment—counsels
against following the federal precedent.

This Court's continued reaffirmation of the
principle of fundamental fairness in the ordinary
criminal context, moreover, stands in sharp
contrast to the United States Supreme Court's
retreat from the proposition that the death penalty
requires heightened procedural safeguards. Justice
Marshall highlighted the difference between the
policies underlying recent federal decisions and
the independent attitude of this State in his
dissent in Heath v. Alabama, supra, 474 U.S.
82, 106 S.Ct. 433, 88 L.Ed.2d 387: “[T]he Court
errs in refusing to consider the fundamental
unfairness of the process by which petitioner
stands condemned to die.... Whether viewed as
a violation of the Double Jeopardy Clause or
simply as an affront to the due process guarantee
of fundamental fairness, Alabama's prosecution of
petitioner cannot survive constitutional scrutiny.”
Id. at ––––, 106 S.Ct. at 445, 88 L.Ed.2d at 402–
04 (Marshall, J., dissenting). The federal cases,
in short are irreconcilable with the principles we
have established to inform capital punishment
jurisprudence. By treating capital cases like any
others they fail to make the bedrock distinction
upon which the entire *382  edifice of capital
punishment rests. The majority's acknowledgement
of the infirmities of the federal precedent, moreover,
and its assurance that it is “not obliged to follow
the reasoning of all these [post-Gregg ] United
States Supreme Court decisions in interpreting our
own state constitutional protections,” ante at 220,

have a rather hollow ring in light of its uncritical
application in this case and in State v. Biegenwald
of such post-Gregg cases as Pulley v. Harris, ante
at 290–293, Lockhart v. McCree, ante at 250–257,
California v. Brown, ante at 275, and Poland v.
Arizona, see State v. Biegenwald, supra, 106 N.J. at
52, 524 A.2d 130.

We imperil more than lives, therefore, by following
federal death-penalty precedent. **321  To the
extent that the majority's decision today is
inconsistent with the approach of our prior state
constitutional cases, we jeopardize our efforts
to develop a principled recourse to the State
Constitution. To the extent that the progeny of
Gregg is contrary to the spirit of fundamental
fairness underlying our State Constitution, we risk
the integrity of our constitutional protections.

II.

There should be consensus on the point that the
Supreme Court is willing to tolerate in federal
death-penalty jurisprudence an unacceptable level
of arbitrariness. The question becomes whether
death sentences issued under the New Jersey
statute, N.J.S.A. 2C:11–3, are likely to be any
less arbitrary. This question is fairly raised by
defendant's challenge to the major aspects of the
statute. He contends that the entire statutory
scheme fails to provide a meaningful and effective
basis for distinguishing those cases in which the
death penalty is an appropriate penalty from those
in which it is not, that it creates an intolerable
risk that death will be inflicted in an arbitrary
and capricious manner. Three major reasons are
advanced to show that the statute fails to satisfy
these constitutional standards: the death penalty
is per se invalid; the capital *383  murder-death
penalty statute is overly broad and inclusive; and
the statute is too vague and imprecise. The Court
rejects these contentions.

The majority contends (ante at 221) that I
have made, in effect, a per se argument against
all death penalty statutes by acknowledging the
validity of the principles underlying death penalty
jurisprudence while documenting the inability of

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981144561&pubNum=583&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_583_224&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_224
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981144561&pubNum=583&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_583_224&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_224
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987005150&pubNum=583&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987005150&pubNum=583&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986148005&pubNum=583&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986148005&pubNum=583&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986136888&pubNum=583&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986136888&pubNum=583&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983121753&pubNum=583&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983121753&pubNum=583&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980151358&pubNum=583&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980151358&pubNum=583&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985158620&pubNum=708&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985158620&pubNum=708&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985158620&pubNum=708&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_708_445&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_445
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985158620&pubNum=708&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_708_445&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_445
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987039055&pubNum=583&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_583_52&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_52
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987039055&pubNum=583&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_583_52&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_52
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST2C%3a11-3&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


State v. Ramseur, 106 N.J. 123 (1987)

524 A.2d 188

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 159

courts to honor them. A per se invalidation of the
death penalty is not, however, an ineluctable logical
consequence of this argument; all that follows
of necessity is that the protections afforded by
federal death penalty jurisprudence in the name
of these principles have been minimal, and that a
New Jersey death penalty statute must provide, as
a matter of independent state constitutional law,
significantly greater protection than the minimum
countenanced under federal precedent. I do note,
however, my apprehension that time will settle the
question. All of us will, I am certain, endure the
frustrating and frenetic attempts to enforce capital
punishment in a fair and sensible way that now
plague our sister states. That experience will, I fear,
yield grim confirmation of the fact that capital
punishment in a civilized constitutional society is
virtually impossible to administer in a principled
manner. The per se invalidity of official capital
punishment, in other words, may well be self-
revealing. I therefore choose to concentrate on the

statute itself. 17

17 I choose not to address defendant's related
arguments based on federal constitutional
grounds—that the death penalty is excessive;
that a less severe penalty will serve the
same deterrent and punishment process; that
it serves no valid legislative purpose; and
that retribution is not a legitimate state
purpose. While I am not persuaded that
these arguments lack merit under the State
Constitution, disputation on these issues will
prove at best inconclusive, problematic, and
divisive, persuading few and settling nothing.

In assessing the constitutionality of our capital
murder-death penalty statute under the standards
relating to cruel and unusual punishment and
due process of law, the major questions concern
whether the law suffers from overbreadth and
vagueness. *384  These concerns bring us to
examine (1) whether the law proceeds upon a
definition of murder that itself is too broad
and inclusive; (2) whether the aggravating factors
enumerated in the statute to narrow this broad
definition are themselves so vague as to be either
meaningless or all-inclusive; and (3) whether the
asserted deficiencies in terms of overbreadth and
vagueness are exacerbated by (a) the fact that

the jury determinations of death-eligibility and
death-selection are made simultaneously, and (b)
the failure in the statute to provide adequate
standards in terms of who may be exposed initially
to a capital-murder prosecution, i.e., prosecutorial
discretion, and who may ultimately have been
unjustly subjected to the death penalty, i.e.,
proportionality review.

**322  A.

The primary argument advanced by defendant is
that our death penalty statute is violative of the
cruel and unusual punishment prohibition, as well
as due process standards, because the statute has
failed both to sufficiently narrow the scope of the
statute and to clearly define the crimes for which
death can be a punishment.

There are two fundamental aspects to any death-
penalty proceeding: a determination of death
eligibility, in which the death-eligible class is first
defined and then narrowed; and death selection, in
which those in the death-eligible class whose crimes
warrant the infliction of society's harshest sanction
are selected for death. There is confusion, however,
as to where one begins and the other ends. Thus,
the majority rejects defendant's position that the
aggravating factors “fail to define a narrow class of
persons eligible for death,” concluding instead that
“aggravating factors ... are considered only after
the death eligibility determination has been made.”
Ante at 219 n. 20.

Much, if not all, of the confusion is traceable to
the United States Supreme Court's discussion of
sentencing procedures in *385  Gregg v. Georgia,
supra, 428 U.S. 153, 96 S.Ct. 2909, 49 L.Ed. 2d
859, and Zant v. Stephens, supra, 462 U.S. 862, 103

S.Ct. 2733, 77 L.Ed. 2d 235. 18  The Court noted,
in Gregg, that “[i]n the wake of Furman, Georgia
amended its ... statute, but chose not to narrow
the scope of its murder provisions.... Georgia did
act, however, to narrow the class of murders
subject to capital punishment by specifying ...
aggravating circumstances....” Id. at 197–98, 96
S.Ct. at 2936, 49 L.Ed. 2d at 887–88. The emphasis
in Gregg was on the role of the aggravating
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factors in guiding sentencing discretion; Zant made
it clear, however, that the guiding of discretion
during the sentencing proceeding did not extend
to the sentencing decision. As we have seen,
supra at 307, the Court in Zant upheld a death
sentence based in part on consideration of an
unconstitutional aggravating circumstance, but was
forced in doing so to depart from the principles of
Gregg by sanctioning unbridled juror discretion at
the selection stage, the sentencing decision itself.
The Court's holding was based in part on its
acceptance of the Georgia Supreme Court's rather
abstract depiction of Georgia's capital sentencing
structure as a pyramid:

18 The statute to which New Jersey's is most
often likened is that of Georgia. See Special
Project, supra, 15 Rutgers L.J. at 274–76
(“The similarity of the New Jersey statute
to the Georgia version approved ... in
Gregg v. Georgia is not accidental”); Capital
Punishment Act: Hearings on S.112 Before the
N.J. Senate Judiciary Comm., 200th Leg., 2nd
Sess. 1 (1982) (Statement of Senator Russo:
“Basically, the bill is drafted in accordance
with the United States Supreme Court
guidelines that render capital punishment
constitutional in the Supreme Court case that
so declared”). It is appropriate, therefore,
to refer to the Supreme Court's analysis of
the structure of the Georgia statute as a
framework for discussing our own.

The first plane of division above the base
separates from all homicide cases those which
fall into the category of murder. This plane is
established by the legislature in statutes defining
terms such as murder [and manslaughter]....

The second plane separates from all murder
cases those in which the penalty of death is a
possible punishment. This plane is established
by statutory definitions of aggravating
circumstances.

*386  The third plane separates, from all cases
in which a penalty of death may be imposed,
those cases in which it shall be imposed. There is
an absolute discretion in the factfinder to place
any given case below the plane and not impose

death.... [Zant, supra, 462 U.S. at 871, 103 S.Ct.
at 2739, 77 L.Ed. 2d at 246.]

Thus, under the Court's analysis “death-eligibility”
is an equivocal term; while all statutory murders
are “death-eligible,” in the sense that conviction
of murder exposes the defendant to the penalty
proceeding, it is equally arguable that a defendant
is not truly “death-eligible” until the jury has found
one aggravating factor, for only then has the jury
separated “from all murder cases those in which the
penalty of **323  death is a possible punishment.”
Id. As the Court noted, “statutory aggravating
circumstances play a constitutionally necessary
function at the stage of legislative definition; they
circumscribe the class of persons eligible for the
death penalty.” Id. at 878, 103 S.Ct. at 2743, 77
L.Ed. 2d at 250–51. It is equally reasonable, in other
words, to argue based on Zant that death-eligibility
is defined by the aggravating factors, as to insist,
as the majority does, that death-eligibility is defined
before the aggravating factors are considered.

New Jersey's statute differs from the Georgia
scheme described in Zant, however, in a
decisive respect. Unlike Georgia, where statutory
aggravating circumstances serve the sole function
of narrowing “the class of persons eligible” for
the penalty, and thus play no part in guiding
the jury's death-selection discretion, in New Jersey
aggravating circumstances guide the jury's death-
selection discretion. That this distinction makes
a difference can be seen in Zant itself, where
the Court noted and distinguished cases in which
consideration of improper aggravating factors
required vacation of the sentence; the dispositive
difference, the Court noted, was that those cases
involved a statutory weighing process that would
be corrupted by consideration of an invalid
aggravating factor. Id. at 873 n. 12, 103 S.Ct. at
2741 n. 12, 77 L.Ed. 2d at 247 n. 12.

It is appropriate, therefore, to consider,
independently of Zant, whether under New Jersey's
statute the aggravating *387  factors properly
play a role in defining the class of death-eligible
murderers. There are two possibilities: (1) that they
do not, in which case the class of death-eligible
murderers is defined by N.J.S.A. 2C:11–3(a)(1) and
(2), the statutory definition of murder; or (2) that
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the aggravating factors do define death-eligibility,
in which case they serve both to narrow the class
of death-eligible murderers and to guide the jury's
discretion in the weighing process. In my opinion,
either interpretation is constitutionally defective,
the first because of the overbreadth of the statutory
definition of murder, the second because of the
inherent prejudice, from the defendant's point of
view, of defining the offense as the sentence is
imposed, and because of the inherent overbreadth
and vagueness of the aggravating factors, most
notably c(4)(c).

1.

We turn first then to the definitional provisions
of the State capital murder-death penalty statute,
N.J.S.A. 2C:11–3(c). This permits the infliction
of the death penalty on anyone who commits a
homicide by purposely or knowingly causing death
or serious bodily injury if one of the statutory
aggravating circumstances is found to exist and
to outweigh any mitigating factors. In effect,
the statute encompasses all murders, namely, all
purposeful killings, all knowing killings, and all
killings that result from a purposeful or knowing
infliction of serious bodily harm. N.J.S.A. 2C:11–
3(a).

The extraordinary breadth of the current class
of murders initially eligible for the death penalty
can be illustrated by a comparison to the class
that was historically eligible for capital punishment
throughout this century under our former death

penalty statutes. 19  The former murder statute
prescribed the *388  death penalty option only for
first degree murder. This was defined to include
“Murder which is perpetrated by means of poison,
or by lying in wait, or by any other kind of
willful, deliberate and premeditated killing, or
which is committed in perpetrating or attempting to
perpetrate certain felonies.” See L. 1965, c. 212, §
1; R.S. 2:138–2; L. 1917, c. 238, § 1, p. 801 (1924
Supp. § 52–107); L. 1898, c. 235, § 107, p. 824
(C.S. p. 1780, § 107). This definition of first degree
murder remained substantially unchanged (there
were minor amendments) after 1898.

19 I harbor no “preference” for one definition
of murder over another. Ante at 223. To the
extent that the prior definition of murder
created a class of death-eligible murders so
large that the arbitrary device of a non
vult plea was required to narrow the class,
even the prior definition may have been too
broad; it was nonetheless, I believe, more
definite than the current definition. I am
drawing a comparison here, not making a
recommendation.

**324  Under the former statute, with the
exception of murders accomplished by poison
or lying in wait, murders during the course of
certain named felonies and the murder of a law
enforcement officer, the State was required to
prove three mental operations before a first-degree
murder conviction could stand: premeditation,
deliberation, and willful execution of the plan. See
State v. Anderson, 35 N.J. 472, 496–97, 173 A.2d 377
(1961). All other murder was presumptively second
degree murder—a non-capital offense—regardless
of the circumstances of the murder. The element of
deliberation was the crucial difference between first
degree (capital) and second degree (non-capital)
murder. Deliberation, followed by the homicide,
is what was considered so outrageous about first
degree murder, justifying societal punishment and
retribution in the form of the death penalty.
The current mens rea requirement of “purposely”
committing the murder, N.J.S.A. 2C:2–2(b)(1),
closely corresponds to the former requirement of
premeditation, i.e., intent to kill. The new statute,
however, contains no requirement of deliberation.

The current statute also includes, as capital murder,
death that results solely from the intentional
infliction of serious bodily harm. It was clear under
the former law that the intent only to do serious
bodily harm was insufficient for a first *389  degree
murder conviction. See, e.g., State v. Thomas, 76
N.J. 344, 387 A.2d 1187 (1978); State v. Madden,
61 N.J. 377, 294 A.2d 609 (1972); State v. Anderson,
supra, 35 N.J. at 497, 173 A.2d 377; State v. Wynn,
21 N.J. 264, 121 A.2d 534 (1956).

The inclusion of these murders and of “knowing”
murders—a rough equivalent to the former second
degree murder—expands the class of murderers
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who may be death-eligible as compared to the
former statute. The majority acknowledges this,
but insists that “[t]he comparison ... is irrelevant”
because there is no requirement that the class at
the guilt phase “be smaller than the class ultimately
subject to the death penalty under a state's prior
statute.”  Ante at 219. The majority further finds
“no authority” imposing a “ ‘duty to limit’ the
number of individuals who are eligible for the death
penalty.” Id. Presumably, however, the limitation
of the class of those eligible for the death penalty,
a duty the majority does acknowledge, will result
in a reduction in numbers, unless the class itself is
meaninglessly large. I submit that the class here is
so broad that the only meaningful definition of the
class of death-eligible murderers can occur during
the penalty phase. This state's homicide provision,
standing alone, subjects to a possible death sentence
defendants who under the prior statute would not
even have been given a life sentence. Indeed, under
our prior statute even most first degree murder
defendants were not subjected to a death sentence,
but could exercise a non vult plea; given a choice
between excising the non vult plea provision and
invalidating the death penalty statute, moreover,
the Court in State v. Funicello, 60 N.J. 60, 286
A.2d 55 (1972), invalidated the statute, bridling
at “the grisly [alternative] proposition that every
defendant must risk death....” Id. at 82, 286 A.2d
55 (Weintraub, C.J., concurring); cf. id. at 100,
286 A.2d 55 (Francis, J., dissenting) (“The result
of excision of the non vult provision is to require
every first degree murder defendant to be put to
trial before a jury, which will be called upon to
decide guilt and death or life imprisonment. I agree
this is a harsh result, but it follows inevitably
from the United States Supreme Court *390
fiat....”). Of course, under federal precedent there
is no bar to determining death-eligibility during
the penalty phase. It is clear, however, that to
subject such a broad, nearly all-inclusive, class
of defendants to a possible death sentence is to
usurp the historical policy of this State, and of
this Court, that capital punishment is an extreme
sanction to be imposed in only the most egregious

cases. 20  To the extent that **325  the class is
broadened, therefore, the comparison with the
prior statute is entirely relevant, for any death
sentences imposed upon defendants who would not

have been death-eligible under this state's long-
standing definition of first degree murder are, if
nothing else, comparatively disproportionate. The
likelihood, moreover, that juries will arrive at
consistent results, given the variety of states-of-
mind and circumstances contemplated by such a
sweeping statutory definition of capital murder, is
remote to say the least, as is the likelihood that
this Court will be able to conduct a meaningful
comparative appellate review.

20 The majority finds my reliance on the function
of the non vult plea in this context “ironic given
the dissent's overall purpose of demonstrating
that the current Act will be arbitrarily
applied.” Ante at 223. I do not dispute the
arbitrariness underlying the use of the non
vult plea under the former statute; I do insist,
however, upon the validity of the policy
underlying its use as affirmed in Funicello —
to subject only the most egregious first degree
murderers to the death penalty.

New Jersey's statute can be “saved,” in short, only if
the aggravating factors applied in the penalty phase
circumscribe substantially the class of death-eligible
murderers. This Court's historical unwillingness
to subject large numbers of first degree murder
defendants under the old statute to a possible death
sentence counsels in favor of requiring a narrower
definition of death-eligible offenses at the guilt
phase, and against the sweeping death-eligibility
provisions of N.J.S.A. 2C:11–3(a)(1) and (2).

2.

If the broad definition of murder, standing alone,
fails to distinguish adequately the capital offenses, it
is arguable that *391  the aggravating factors cure
any overbreadth by narrowing the class of death-
eligible offenses. This argument depends on two
assumptions: (1) that no prejudice results from the
fact that, unlike the Georgia scheme, aggravating
factors in New Jersey serve both to narrow the class
and to guide the jury in the discrete function of
death selection; and most important (2) that the
aggravating factors themselves are sufficiently clear
and narrowly drawn to actually narrow the class. I
reject both assumptions.
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Our statute, as noted, provides a global definition
of death-eligible murders. The overbreadth of this
definition is “saved,” as in Georgia's scheme, by
interposing “aggravating factors” that must be
found by the jury to determine which murderers
qualify for capital punishment. In Zant, the
Supreme Court approved this limited definitional
use of aggravating factors, ruling that “in Georgia,
the finding of an aggravating circumstance does not
play any role in guiding the sentencing body in the
exercise of its discretion, apart from its function
of narrowing the class of persons ... eligible for
the death penalty.” 462 U.S. at 871, 103 S.Ct.
at 2739, 77 L.Ed.2d at 247. This structure differs
dramatically, however, from the New Jersey statute,
in which the finding of an aggravating factor does
play a critical “role in guiding the sentencing body
in the exercise of its discretion” by virtue of its
function in the weighing process, in addition to “its
function of narrowing the class of persons ... eligible
for the death penalty.” I have serious reservations
as to whether the use of aggravating factors in a
single proceeding both to define the murder as a
capital offense and to determine the imposition of
the death sentence is a fair way to administer the
ultimate sanction of death.

This is not to deny that the weighing of aggravating
and mitigating circumstances “provides the
additional restraint on jury discretion that the
petitioner in Zant argued was constitutionally
necessary.” Ante at 224. The constitutional
infirmity is not in a weighing process. Rather,
it inheres in the fact that weighing does double
duty. It is used in the factfinding *392
necessary to determine whether a murder is
capital in the same proceeding and deliberation
that determines whether the murderer should
be executed. Any distinction between finding an
aggravating circumstance and weighing it when
the tasks are performed in the same proceeding is
at best, in my view, academic; the potential for
jury misguidance and arbitrariness is simply too

great. 21

21 Consider, for instance, a circumstance in
which a woman is raped before death, a
circumstance arguably satisfying both c(4)(g)

and c(4)(c). To the extent that the aggravating
factors serve to define capital murder, the
prosecution will insist that both factors be
introduced, see, e.g., People v. Harris, supra,
679 P.2d at 448–50, 201 Cal.Rptr. at 797–99;
however, the murder is not determined to be
capital murder until the aggravating factors
are weighed, and if they are weighed so as
to render the murder capital, they will then
automatically—without further deliberation
—serve to call for the death sentence. See, e.g.,
Wiley v. State, 484 So.2d 339, 351–52 (Miss.),
cert. denied, ––– U.S. 304, 107 S.Ct. 304, 93
L.Ed.2d 278 (1986) (Marshall, J., dissenting
from denial of certiorari); Cook v. State, 369
So.2d 1251, 1256 (Ala.1979); State v. Rust, 197
Neb. 528, 250 N.W.2d 867 (1977).

**326  Other states, recognizing the absolute
requirement that death penalty statutes be
applied restrictively and clearly, have addressed
this structural problem by defining with some
particularity at the outset the specific kinds of
murder considered “capital murder.” See Cal. Penal
Code § 190.2 (Supp.1986). Under these schemes,
once a defendant is found guilty of capital murder
according to pre-established criteria, the jury's
discretion is then further guided by additional
objective standards in sentencing defendants thus
convicted of “capital murder”; see Ala. Code § 13A–
5–40 to 52 (Supp.1984); Ariz.Rev.Stat.Ann. § 13–
703, 13–1105 (1978 & Supp.1984); Ill.Rev.Stat. ch.
38, § 9–1 (Supp.1984); La.Rev.Stat.Ann. § 14:30,
La.Code Crim.Proc., arts. 905 to 905.9 (1984);
Miss.Code Ann. § 97–3–19(2), 97–3–21 (Supp.1984);
N.H. Rev.Stat.Ann. § 630:1, 630:5 (Supp.1984);
Texas Penal Code Ann. § 19.03, Texas Stat.Ann.
C.C.P. art. 37.071 (1981 & Supp.1984); Utah Code
Ann. § 76–3–207, 76–5–202 (1978 & Supp.1984). In
other words, death-qualification *393  and death-
selection are discrete, successive determinations,
each to be made by the jury under appropriate
standards.

Even though this Court decides that N.J.S.A.
2C:11–3 does rationally narrow the class of
persons eligible for the death penalty under federal
precedent, the uniqueness of our statute makes
it appropriate as a matter of State constitutional
doctrine to interpret Article I, paragraphs 1 and
12 to require a more reliable method of defining
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the class of murders subject to the death penalty.
As noted, the jury's consideration of aggravating
factors serves both to specify which defendants
are in the class and, in the same process, to
decide their punishment. The aggravating factors
act as specifications of the class; they form, in
effect, elements of the offense defendants must
have committed to come within the class. See
ante at 225–226 n. 27 (“It is clear to us ... that
functionally, the aggravating factors in the Act
are indistinguishable ... from the elements of a
crime”) (citing Arnold v. State, 236 Ga. 534, 224
S.E.2d 386 (1976)); State v. Silhan, 302 N.C.
223, 269, 275 S.E.2d 450, 482 (1981). However,
from the defendant's perspective, the sentence is
imposed as and when the offense is defined. If
the aggravating factors themselves are overbroad
or capable of varying interpretation, therefore,
the New Jersey process would not only fail to
guide jury discretion in choosing the ultimate
penalty once the jury has found the defendant
to be within the death-eligible class, but it would
fail to adequately narrow and define the class
itself. The majority concedes, for instance, that
“[i]t is true that any aggravating factor may
alone lead to death, and that one aggravating
factor —that the murder was committed in
conjunction with a robbery, rape, burglary, arson,
or kidnapping ...—includes a very substantial
portion of all murders.” Ante at 220. Thus, the
overbreadth of the statutory definition of murder
is carried through to the aggravating factors, which
—however unambiguous in guiding death-selection
discretion—necessarily fail to narrow a class they
almost completely absorb. See discussion of factor
c(4)(c), infra at 225–230. The State Constitution
should *394  therefore be interpreted to require
much greater narrowing of the death-eligible class
before sentencing as a hedge against arbitrariness
and to achieve greater reliability in sentence results.

3.

The intended definitional and discretion-guiding
function of the aggravating factors is undermined
by the vagueness of the principal factor implicated
in this case, c(4)(c). Aggravating factor c(4)(c)
permits a jury to consider whether “[t]he murder

was outrageously or wantonly vile, horrible or
inhuman in that it involved torture, depravity
**327  of mind or an aggravated battery to

the victim.” N.J.S.A. 2C:11–3c(4)(c). In Gregg v.
Georgia, supra, 428 U.S. at 201, 96 S.Ct. at 2938, 49
L.Ed.2d at 890, the Supreme Court acknowledged
that “it is, of course, arguable that any murder
involves depravity of mind or an aggravated
battery,” but insisted that “there is no reason to
assume that the Supreme Court of Georgia will
adopt such an open-ended construction....” The
majority today similarly acknowledges that “[t]he
provision is troublesome because of its obvious
vagueness. Merely quoting it is the best proof
of that fact.” Ante at 225. The majority admits,
moreover, that the results of attempts in other
states to limit the application of their versions of
factor c(4)(c) “often provide examples better not
followed.” Ante at 228.

The majority persists, nonetheless, in attempting a
limiting construction of the factor, reading out of
the statutory language both the “outrageously and
wantonly vile, horrible or inhuman” phraseology
and the legislature's recent amendment that would
include “aggravated assault” as an aggravating
factor. Sufficient clarity and narrowing can be
achieved, the majority believes, by focusing on
the defendant's state of mind; the standard that
results encompasses (1) murders “in which the
defendant intended to cause extreme physical or
mental suffering” prior to death, but only where
the victim actually felt pain or suffered, as well as
(2) murders manifesting depravity *395  of mind,
where, in other words, “the murder was not the
product of greed, envy, revenge, or another of those
emotions ordinarily associated with murder and
served no purpose for the defendant beyond his
pleasure of killing....” Ante at 229–230.

The majority's construction appears, at first blush,
both novel and narrow. I submit, however, that
when seen in the context of the efforts of other
states to limit the application of the factor, the
majority's effort is just one more attempt to salvage
an incurably vague standard by rewriting it.

There can be no better illustration of the incurable
vagueness of factor c(4)(c) than the attempts of
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other jurisdictions to limit its application. These
attempts have been characterized by an initial
assurance that the factor will be narrowed, a
convincing-sounding statement of the narrowed
standard, and a gradual temporizing expansion
of the standard until it becomes unrecognizable.
See Richard A. Rosen, “The ‘Especially Heinous'
Aggravating Circumstance in Capital Cases—The
Standardless Standard,” 64 N.C.L.Rev. 941 (1986).
Indeed, every state whose construction of the
“vileness” factor has paralleled the majority's in
not limiting application of the factor to “serious
physical abuse” before death has “proven ... unable
to provide any other identifiable, consistent, and
meaningful limitations on the especially heinous
circumstance.” Id. at 968. What has emerged “is a
pattern of ad hoc, standardless, and after-the-fact
decision making—a pattern of judicial legislation.”
Id.

Thus, Georgia, in Harris v. State, 237 Ga. 718,
230 S.E.2d 1 (1976), cert. denied, 431 U.S. 933,
97 S.Ct. 2642, 53 L.Ed.2d 251 (1977), stated
that it approved death penalties founded on this
aggravating circumstance only when those cases
are “at the core and not the periphery....” Id. at
733, 230 S.E.2d at 11. Yet as Justice Marshall,
concurring, noted four years later in Godfrey,
Georgia had either abandoned that intention or “its
understanding of the ‘core’ had become remarkably
inclusive.” *396  Godfrey v. Georgia, supra, 446
U.S. at 436, 100 S.Ct. at 1768, 64 L.Ed.2d at 411
(Marshall, J., concurring).

As the Supreme Court noted in Godfrey, by 1977 the
Georgia Supreme Court had reached three separate
conclusions respecting the (b)(7) aggravating factor
as evidenced by the opinions in Harris v. State,
supra, 237 Ga. 718, 230 S.E.2d 1 and Blake v.
State, 239 Ga. 292, 236 S.E.2d 637, cert. denied, 434
U.S. 960, 98 S.Ct. 492, 54 L.Ed.2d 320 (1977). The
Godfrey Court noted them approvingly:

The first was that the evidence that the offense
was “outrageously or wantonly vile, horrible
or inhuman” had to demonstrate “torture,
depravity of mind, or an aggravated battery to
the victim.” The second was that the phrase,
“depravity **328  of mind,” comprehended only
the kind of mental state that led the murderer

to torture or to commit an aggravated battery
before killing his victim. The third, derived from
Blake alone, was that the word, “torture,” must
be construed in pari materia with “aggravated
battery” so as to require evidence of serious
physical abuse of the victim before death. [446
U.S. at 431, 100 S.Ct. at 1766, 64 L.Ed.2d at 408
(footnotes omitted).]

Of course, the first conclusion of the Georgia courts
—that torture, depravity of mind or aggravated
battery demonstrates an outrageously or wantonly
vile murder—is not a construction of the statutory
language; it is the statutory language. See Ga.Code
Ann. § 17–10–30(b)(7). The second and third
constructions, however, taken alone, would have
excluded Harris itself, since no physical abuse
before death occurred in Harris.

In the wake of Godfrey, the Georgia court redefined
the scope of this factor. In Hance v. State, 245 Ga.
856, 268 S.E.2d 339, cert. denied, 449 U.S. 1067,
101 S.Ct. 796, 66 L.Ed.2d 611 (1980), the court
rejected a contention that the factor had become a
“catch-all” through varied applications. The court
reestablished and refined the criteria required to
uphold this factor in a capital case.

This statutory aggravating circumstance consists
of two major components, the second of which
has three sub-parts, as follows: (I) The offense
of murder was outrageously or wantonly vile,
horrible or inhuman (II) in that it involved (A)
aggravated battery to the victim, (B) torture
to the victim, or (C) depravity of mind of the
defendant. In determining “[w]hether * * * the
evidence supports the jury's or judge's findings
of [this] statutory aggravating circumstance *
* *. (Code Ann. § 27–2537(c)(2)), the evidence
must be sufficient to *397  satisfy the first
major component of the statutory aggravating
circumstance and at least one sub-part of the
second component, as herein-after set forth. [Id.
at 861, 268 S.E.2d at 345 (citation omitted).]

Both before Godfrey and after Hance, the Georgia
Supreme Court has found torture supported
whenever the victim anticipated the prospect of
death.  See Rivers v. State, 250 Ga. 303, 298 S.E.2d
1 (1982); Harris v. State, supra, 237 Ga. 718, 230
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S.E.2d 1 (victim anticipated death). Thus, Georgia
has strayed quite far from the conclusion approved
in Godfrey that torture and aggravated battery
should be construed in pari materia to require
evidence of serious physical abuse before death.

The Georgia court has also strayed from its original
conclusion that “depravity of mind” comprehended
only that mental state that led the murderer to
torture or batter his victim before death. That
conclusion suggests that depravity could not exist
independently of torture or battery. If it was
ever seriously applied, that interpretation has been
completely eroded. The Georgia court has found
that physical harm to the victim after death will
support a finding of depravity of mind. See Fair
v. State, 245 Ga. 868, 268 S.E.2d 316, cert. denied,
449 U.S. 986, 101 S.Ct. 407, 66 L.Ed.2d 250 (1980)
(defendant who mutilates or seriously disfigures
the victim's body after death may be found to
have a depraved mind). Moreover, in interpreting
“depravity of mind,” the Georgia court has found
that age and physical characteristics of the victim
may be considered, see Thomas v. State, 247 Ga.
233, 275 S.E.2d 318 (1980), cert. denied, 452 U.S.
973, 101 S.Ct. 3127, 69 L.Ed.2d 984 (1981), as
well as the intent to inflict psychological distress
on a witness. Strickland v. State, 247 Ga. 219,
275 S.E.2d 29, cert. denied, 454 U.S. 882, 102
S.Ct. 365, 70 L.Ed.2d 192 (1981). The Georgia
Supreme Court has on occasion, moreover, simply
recited the facts of cases in which no torture or
battery occurred and concluded that these facts
evidenced a depraved mind. See Godfrey, supra,
446 U.S. at 436, 100 S.Ct. at 1768, 64 L.Ed.2d at
411 (Marshall, J., concurring). This is especially
true of instantaneous gunshot murders, which the
Georgia *398  court labels “ execution-style” by
way of reaching its depravity conclusion. See, e.g.,
Solomon v. State, 247 Ga. 27, 277 S.E.2d 1 (1980),
cert. denied, 451 U.S. 1011, 101 S.Ct. 2348, 68
L.Ed.2d 863 (1981) (execution-style murder **329
of unarmed robbery victim); Ruffin v. State, 243
Ga. 95, 252 S.E.2d 472 (1979), cert. denied 444
U.S. 995, 100 S.Ct. 530, 62 L.Ed.2d 425 (1979)
(shotgun murder of child showed depravity); Banks
v. State, 237 Ga. 325, 227 S.E.2d 380 (1976), cert.
denied, 430 U.S. 975, 97 S.Ct. 1667, 52 L.Ed.2d 370
(1977) (defendant's shooting of two non-offending

defenseless persons execution-style was depraved).
In still other cases, the Georgia Supreme Court
has simply noted, in conclusory fashion, that “the
evidence supported the jury's finding under § (b)
(7).” Godfrey v. Georgia, supra, 446 U.S. at 440 n.
12, 100 S.Ct. at 1771 n. 12, 64 L.Ed.2d at 414 n. 12
(Marshall, J., concurring) (citing cases).

The application of similar versions of the “heinous”
aggravating factor in other states has also been
contradictory. Florida's application of “especially
heinous, atrocious or cruel” has been especially
erratic. Since that court infused a “conscienceless or
pitiless” limitation, evidenced by “torture,” into the
meaning of this aggravating factor in State v. Dixon,
283 So.2d 1, 9 (Fla.1973), cert. denied, 416 U.S. 943,
94 S.Ct. 1950, 40 L.Ed.2d 295 (1974), applications
of the factor appear to have strayed from any
definite “core.” Compare Mason v. State, 438 So.2d
374, 379 (Fla.1983), cert. denied, 465 U.S. 1071,
104 S.Ct. 1330, 79 L.Ed.2d 751 (1984) (heinousness
supported by victim's painful death by stabbing;
“[she] lingered, unable to breathe and aware of what
was happening to her”) with Teffeteller v. State, 439
So.2d 840, 846 (Fla.1983) (“[t]he fact that the victim
lived for a couple of hours in undoubted pain and
knew that he was facing imminent death ... does not
set this senseless murder apart ...”), cert. denied, 465
U.S. 1074, 104 S.Ct. 1430, 79 L.Ed.2d 754 (1984).
While the court in some cases has adhered to the
torture requirement set forth in Dixon, see, e.g.,
Pope v. State, 441 So.2d 1073, 1078 (Fla.1983) (at
least three gunshot wounds and bludgeoning prior
to causing death by drowning); Wilson *399  v.
State, 436 So.2d 908, 912 (Fla.1983) (beating with
hammer prior to killing by shotgun); Bottoson v.
State, 443 So.2d 962, 966 (Fla.), cert. denied, 469
U.S. 873, 105 S.Ct. 223, 83 L.Ed.2d 153 (1984)
(abduction, stabbing fourteen times, and run over
with a car), the court has allowed factors distinct
from this “torture” focus to enter into the analysis
of whether a particular murder is heinous. See, e.g.,
Breedlove v. State, 413 So.2d 1, 9 (Fla.), cert. denied,
459 U.S. 882, 103 S.Ct. 184, 74 L.Ed.2d 149 (1982)
(while pain suffered from a single stab wound alone
might not make this murder heinous, atrocious, and
cruel, the attack occurred while the victim lay asleep
on his bed).
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In Magill v. State, 428 So.2d 649 (Fla.), cert.
denied, 464 U.S. 865, 104 S.Ct. 198, 78 L.Ed.2d
173 (1983), the Florida Supreme Court rejected a
claim that the factor had become unconstitutionally
vague because of the wide swings in meaning varied
applications had created. The court's justification is
classic temporizing:

[t]here can be no mechanical,
litmus test established for
determining whether this or
any aggravating factor is
applicable. Instead, the facts
must be considered in light
of prior cases addressing the
issue and must be compared
and contrasted therewith and
weighed in light thereof. [Id.
428 So.2d at 651.]

The ad hoc experience of the Georgia and Florida
courts has been replicated in the other states
employing aggravating factors akin to c(4)(c). Thus,
Arizona, which, like the majority, takes the view
that depravity refers to the defendant's state of
mind, has upheld death sentences based on the
factor “[w]henever anything about a murder has
proved offensive to the court.” Rosen, supra, 64
N.C.L.Rev. at 980–81. See, e.g., State v. Ceja, 126
Ariz. 35, 612 P.2d 491 (1980) (death after multiple
shot wounds was not “cruel” because no pain
was suffered, but was definitely depraved because
multiple shots evidenced a “ ‘shockingly evil’ state
of mind ‘marked by debasement’ ”). See generally
Rosen, supra, 64 N.C.L.Rev. at 972–28 (surveying
inability of state Supreme Courts of Florida, North
Carolina, Nebraska, Alabama, Arizona, Georgia,
Mississippi, Missouri, Oklahoma, and Virginia to
limit the application of *400  their narrowing
constructions when the constructions were, like the
majority's, **330  not limited to physical abuse
before death). This most comprehensive state-by-
state analysis of the case law concludes:

The legislature must provide
a standard of sufficient
definiteness to limit the
discretion of juries and courts.
Experience shows that the
terms “heinous, atrocious

or cruel,” “depravity of
mind,” and “outrageously
vile, wanton or inhuman”
cannot perform this function.
These terms, largely because
they are so subjective and
emotion laden, cannot, under
the eighth amendment, limit
the class of those eligible
for the death penalty or
provide a meaningful basis
to distinguish the few who
are to die from the many
who are to live. They
cannot, as required by
the fourteenth amendment,
adequately define and limit
the elements that the
prosecution must prove....
They cannot, as required
by both the eighth
and fourteenth amendment,
sufficiently channel the
sentencer's discretion to
eliminate, or at least to
minimize, the possibility of
arbitrariness, capriciousness,
and discrimination. [Id. at
990.]

I am persuaded by this decisional experience
from other states that aggravating factor c(4)
(c) is intractably vague. It cannot be sensibly
clarified so as to overcome the intolerable risk
that it will be vague in virtually all contexts and
hence produce results unacceptably arbitrary and
capricious. That this inherent vagueness infects
the majority's attempt to limit the factor is best
seen by exposing its construction to a real-world
test. In State v. Newlon, 627 S.W.2d 606 (Mo.)
(en banc), cert. denied, 459 U.S. 884, 103 S.Ct.
185, 74 L.Ed.2d 149 (1982), the Missouri court
construed a version of c(4)(c) identical to New
Jersey's in the following factual context: defendant
entered a store and asked the clerk for cigarettes;
when the clerk turned around the defendant shot
him twice in the back with a shotgun; there
was no conclusive evidence of suffering or of
awareness of the gun. The Missouri court rejected
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the argument that the jury's depravity finding
was unconstitutional under Godfrey; depravity,
it held, had meaning independent of torture or
aggravated battery. The murder was depraved,
the court held, because the defendant had killed
the victim without warning or provocation; the
killing, as the court put it, was “senseless.” Id.
at 622. Similarly, under the majority's analysis
a killing without warning or provocation, a
“senseless” killing, satisfies the depravity standard.
The manipulability of *401  this standard becomes
clear, however, when the facts are varied. Suppose
the murderer had threatened the victim, and
the victim had threatened him in turn. In this
event, the murder might no longer be “depraved,”
because it was committed not out of enjoyment
but out of concern for personal safety; regardless
of whether it was “depraved,” however, the fact
that a warning was issued brings the crime within
the ambit of intentional infliction of psychological
pain (awareness of impending death), thus still
potentially satisfying the factor. Of course, the
murder might still, at the court's discretion, be
considered depraved, if the defendant had no
“standard motive” for plotting the killing in the
first instance. The point, however, is that motives
are both innumerable and, ultimately, inscrutable;
this is evidenced by the majority's own open-ended
catalog of standard motives for murder (“greed,
envy, revenge, or another of those emotions
ordinarily associated with murder....” ante at 231).
Indeed, to the extent that a given defendant
is likely to fit within the majority's definition
of depravity,i.e., his motives are inexplicable in
ordinary terms, he is also likely to verge on insanity.
It is troubling that our society, which seeks to
safeguard its citizens against arbitrary treatment by
the state, responds to its most disturbed citizens by
executing the depraved while acquitting the insane.

Nor are the objective factors unequivocal. In
Newlon, the court “held that the jury's finding
was supported by the evidence that defendant shot
twice: if the victim still was alive after the first
shot, the defendant must have suffered; if the victim
died after the first shot, the second shot showed a
purpose to mutilate the corpse.” Rosen, supra, 64
N.C.L.Rev. at 985; Newlon, supra, 627 S.W.2d at
622. The majority's standard is no less malleable;

**331  in cases where there are multiple wounds,
the jury can find either suffering or, if pain cannot
be proved, mutilation. The majority's attempt to
limit the application, in other words, by excluding
murders where pain was intended but not felt
is ineffectual; even where the absence of pain is
provable, the defendant's intent to inflict pain in
addition  *402  to death makes the presence of
mutilation (and thus depravity) likely. Ante at 230,
n. 35.

The majority's insistence, finally, that “[t]he
definition of this kind of murder is not vague,”
ante at 231, highlights once more the structural
infirmities of the Act. It may be legitimate for
society to be concerned, in capital murder, with “the
complete absence—from society's point of view, of
any of the recognizable motivations or emotions
that ordinarily explain murder”; I believe, however,
that this concern should be registered—from the
defendant's point of view—earlier than when the
sentence is imposed.

Aggravating circumstances are used in determining
who among the class of all murderers is death-
eligible. In this sense, these factors define the
elements of capital murder. See discussion, supra,
at 325–326. The factfinding necessary to determine
if the murder is capital murder occurs in the
sentencing rather than the guilt phase; moreover,
the identical factfinding is necessary to determine if
the murder is to be punishable by death. Thus, in
the same process that the jury considers aggravating
factors to determine if the murder is capital
murder, it also must use the aggravating factors to
determine if the sentence is death. In our statute,
because the definition of capital murder is all-
encompassing, and it is “narrowed” by resort to
aggravating factors, the vagueness of c(4)(c) infects
the very definition of the crime. Cf. State v. Payton,
supra, 361 So.2d 866 (“vileness” aggravating factor
sufficient for sentencing purposes but not as an
element of an offense). In my opinion this is an
impermissible way to narrow the class of death-
eligible murders. I believe that a statute that in
effect permits a jury to determine that any murder
can be eligible for the death penalty without a
prior, distinct and discrete determination that the
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murder is suitable for consideration as a death-
penalty murder is intolerably arbitrary.

The reasoning of the California Supreme Court in
*403  People v. Superior Court of Santa Clara Cty.,

31 Cal.3d 797, 183 Cal.Rptr. 800, 647 P.2d 76 (1982)
is persuasive on this point. In Santa Clara, the
Court invalidated California's equivalent of factor
c(4)(c). The court noted that terms such as depravity
“address the emotions and subjective, idiosyncratic
values. While they stimulate ... repugnance, they
have no directive content.” Id. 183 Cal.Rptr. at 802,
647 P.2d at 78. Such terms fail, the court concluded,
to meet “the standards of precision and certainty
required of statutes which render persons eligible
for punishment, either as elements of a charged
crime or as a charged special circumstance.” Id. The
conclusion that the aggravating factor was invalid
took on added significance, moreover, because of
the structure of the California statute:

We must reject the People's
argument that when the
jury is determining the
truth of the charged special
circumstance, it is exercising a
sentencing function and that,
therefore, the requirements of
due process for narrowness
and clarity are lessened.
Proceedings do not move into
the penalty, or sentencing,
phase until after a defendant
is convicted of first degree
murder and the special
circumstance is found to
be true.... The fact ... to
be found in regard to the
special circumstance is no
less crucial to the potential
for deprivation of liberty ...
then are the elements of the
underlying crime.... [Id.]

Although the structure of the New Jersey statute
differs, as a matter of its basic definition of murder
the statute effectively telescopes the definitional
narrowing of the class of death-eligible murderers
with the jury's finding of aggravating factors at
sentencing. The vagueness of factor **332  c(4)(c),

in New Jersey no less than in California, infects
both the death-selection and the death-eligibility

determinations. 22

22 In Virginia, by contrast, the elements of capital
murder serve to narrow the class of death-
eligible murderers significantly at the outset,
such that the vileness factor is used only for
sentencing, rather than as a defining element
of the respective class. (For example, Mr.
Ramseur's crime does not satisfy the elements
of capital murder in Virginia. See Va.Code
Ann. § 18.2–31 (1982).) In Tennessee and
Georgia, the death-eligible class is limited
to first degree or murderers, respectively,
although both states construe this limitation
rather broadly. See Tenn.Code Ann. 39–2–202
(1984); Ga.Code 16–5–1 (1982).

Whether seen as elements of the offense of capital
murder or as factors used to narrow the class at
the sentencing stage, the aggravating circumstances
must realistically act as a limit on *404  the
otherwise over-inclusive category of murder. The
structural vice of our statute, which merges
the classification and sentencing functions—the
defendant death-qualification and death-selection
decisions—is compounded by its use of a critical
aggravating factor that is itself inscrutable and
overbroad.

B.

There are additional reasons for concluding that
the state capital murder-death penalty statute
is unconstitutional because it fails to eliminate
the real risk of arbitrary enforcement. The
statutory infirmities—the global definition of
capital murder, the overbreadth and vagueness of
the statute's most critical aggravating factor, and
the merger of the defendant death-qualification and
death-selection determinations—highlight another
equally profound constitutional weakness in the
capital murder-death penalty scheme.

Just as the statute fails to guide juries at its
most critical points of application, it fails to
channel prosecutorial or judicial discretion in ways
that could reduce the threat of arbitrariness. On

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982129784&pubNum=661&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982129784&pubNum=661&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982129784&pubNum=661&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_661_78&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_78
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982129784&pubNum=661&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_661_78&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_78
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000040&cite=VASTS18.2-31&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000040&cite=VASTS18.2-31&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000468&cite=GAST16-5-1&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


State v. Ramseur, 106 N.J. 123 (1987)

524 A.2d 188

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 170

occasion we have acknowledged the possibility for
abuse in the administration of criminal justice given
the broad discretion that prosecutors are entitled
to exercise in bringing prosecutions. We observed
in In re Ringwood Factfinding Comm., 65 N.J.
512, 516, 324 A.2d 1 (1974), that a prosecutor's
discretion in selecting matters for prosecution is
broad but it “is not unregulated or absolute and
may, in appropriate circumstances be reviewed for
arbitrariness or abuse.” See State v. Gledhill, 67 N.J.
565, 342 A.2d 161 (1975).

There was a time when prosecutorial discretion
to determine whether the death penalty should be
pursued was recognized as a factor that benefited a
defendant. See In re Waiver of Death Penalty, supra,
45 N.J. 501, 213 A.2d 20. This was, however, in the
context of a statute that did not itself adequately
regulate through careful substantive standards or
proper procedures the decision to treat a particular
murder as a capital crime for which the *405
death penalty is to be imposed. The current capital
murder-death penalty statute provides no standards
to guide a prosecutor's discretion in terms of who
may be prosecuted for capital murder. In State
v. McCrary, 97 N.J. 132, 478 A.2d 339 (1984),
we required that a pretrial hearing in a capital
murder prosecution be held to determine whether
aggravating factors alleged by the prosecutor were
adequately supported by evidence. Nevertheless,
the Court permitted this to be done by a slight
evidentiary showing, one no greater than that
required to avoid the dismissal of an indictment.
That evidentiary burden, in my view, is insufficient
to assure a defendant that there is a reasonable,
well-founded basis to prosecute him or her for
capital murder.  Id. at 147, 478 A.2d 339 (Handler,
J., concurring). This is particularly so in light of the
fact that in many murders the aggravating factor
will be c(4)(c), which is hopelessly overbroad and
vague. Not only is it insufficient to guide jury
discretion, it is insufficient to guide prosecutorial
discretion.

Thus, the standards that govern prosecutorial
decisions leave the prosecutor virtually unfettered
in terms of who should be prosecuted for capital
murder. Any prosecutor is in a position to
classify almost any murder as a capital offense.

His decision, **333  though conscientious, must
necessarily be highly subjective and speculative.
The decision, moreover, is virtually unchecked.
While the prosecutor must notify defendant of the
grounds for the decision, the evidentiary support
that must be shown to sustain that decision is
light. The inevitability of arbitrariness in a system
in which prosecutorial discretion is unfettered
is verified in the results—albeit preliminary—
of the Public Defender's study The Reimposition
of Capital Punishment in New Jersey: Homicide
Cases from 1982–1986, which suggest that “there
is an enormous discrepancy between the way
in which prosecutorial discretion is exercised in
each community. Every county prosecutor is
politically autonomous, and the predilections and
practices ... differ enormously.... As the preliminary
data from these 568 cases demonstrate, *406
different methods of applying the statute have been
institutionalized in each jurisdiction, and there are
enormous discrepancies on both substantive and
procedural matters.” Id. at 3–4. Hence it becomes
clear that prosecutorial decisions to prosecute for
capital murder are basically standardless, and there
is no procedure that will adequately provide a
screen to intercept those defendants who should not
be tried for capital murder.

A comparable infirmity exists at the other end of
the death-penalty tunnel. The statute as enacted
—and in effect when the defendants in this and
the companion case were prosecuted—required
proportionality review. In my opinion this is
constitutionally essential. The statute with its
serious flaws of overbreadth, vagueness, and
the blurring of decision-making, to which may
be added unchecked prosecutorial discretion, is
grossly defective if it cannot provide an ultimate
fail-safe that could otherwise rectify individual
injustice and spare the life of a defendant
improvidently sentenced to death.

It cannot be overstressed that at the time of his trial,
defendant would have been entitled automatically
to “proportionality review.” Subsequently, the
statute was amended to provide for proportionality
review only when requested, presumably in
response to Pulley v. Harris, supra, 465 U.S. 37,
104 S.Ct. 871, 79 L.Ed.2d 29. L.1985, c. 467. The
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absence of proportionality review, in my opinion,
becomes a fatal constitutional flaw because there
is no other way under the statute to correct an
arbitrary or discriminatory death sentence.

Given the majority's assurance that it is
“not obliged to follow the reasoning of all
these [post-Gregg ] United States Supreme
Court decisions in interpreting our own state
constitutional protections,” ante at 221, it is
difficult to comprehend its—and the legislature's—
reliance on Pulley v. Harris, supra, 465 U.S. 37,
104 S.Ct. 871, 79 L.Ed.2d 29, which held that
proportionality review is not necessarily mandated
by the eighth amendment. This hardly answers
the question whether *407  it is mandated as a
matter of fundamental fairness under our State
Constitution.

Proportionality review has a unique function in a
capital murder prosecution. It seeks to determine
whether the death penalty is “unacceptable in a
particular case because disproportionate to the
punishment imposed on others convicted of the
same crime.” Id. at 43, 104 S.Ct. at 875, 79 L.Ed.2d
at 36. Proportionality review can act “as a check
against the random and arbitrary imposition of
the death penalty” by an aberrant jury. Gregg v.
Georgia, supra, 428 U.S. at 206, 96 S.Ct. at 2940,
49 L.Ed.2d at 893. Proportionality review tests the
capital murder-death penalty scheme for fairness
and consistency. It can measure whether “ ‘we
have designed procedures which are appropriate to
the decision between life and death and ... [that]
we have followed those procedures.’ ” Pulley v.
Harris, supra, 465 U.S. at 68–69, 104 S.Ct. at
888–89, 79 L.Ed.2d at 52 (Brennan and Marshall,
JJ., dissenting) (quoting Kaplan, “The Problem of
Capital Punishment,” 1983 U.Ill.L.Rev. 555, 576).

The majority itself observes that “proportionality
review * * * is a means through which to monitor
the imposition of death sentences and thereby
to prevent any impermissible discrimination in
imposing the death penalty,” ante at 292, and,
further, that it “is an important procedural **334
mechanism to safeguard against the arbitrary and
capricious imposition of the death penalty,” ante at
294.

I am convinced that as a matter of
fundamental fairness capital murder-death penalty
convictions under our current statute must
require proportionality review. It may well
be that the paradox acknowledged by the
majority—of attempting to assure uniformity
at the end of a process that guarantees an
individualized assessment of the defendant—
will prove unresolvable; to the extent that our
system seeks to assure both uniformity and
individualization, however, proportionality review
is indispensable in monitoring its efficacy. To
the extent *408  that proportionality review is
made optional, moreover, any case in which
review is not exercised where review would
have vacated the sentence irrevocably prejudices
all future cases by lowering the threshold
of properly imposed death sentences. The
statute, I submit, is rife with substantive and
procedural deficiencies that strongly demonstrate
the real likelihood of arbitrary application. The
Supreme Court in Pulley clearly recognized that
proportionality review may be obviated only where
the capital murder scheme provides substantive and
other procedural safeguards against arbitrary or
capricious sentencing. Our does not.

D.

Thomas Ramseur was convicted and sentenced
under a statute that violates our own constitutional
standards relating to cruel and unusual punishment
and due process of law. The statute fails markedly
to clearly and strictly define the kind of murder
that ought to be considered capital in nature. Its
mechanisms for attempting to narrow and confine
the definition of murder and this Court's attempts
to give this definition clarity and certainty are
inadequate. The fact that the aggravating factors
are used in the same proceeding to define the
offense and to determine the sentence compounds
the high risks of arbitrariness stemming from
inadequate standards. The absence in the scheme
of any other measures that could ameliorate or
rectify arbitrariness, such as guided prosecutorial
discretion and appellate proportionality review
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of sentences, underscores the arbitrariness of the
scheme.

III.

Defendant raises several important issues involving
his constitutional rights to indictment and trial by
properly constituted juries. These issues concern the
manner in which the juries, both grand and petit,
were selected. Defendant asserts that the respective
juries were neither fair and impartial nor a *409
representative cross-section of the community, and,
further, that the trial court, in the selection of the
petit jury, improperly limited voir dire examination
into possible racial bias. In addition, defendant
contends that the trial of the issue of criminal guilt
before a jury that has been death-qualified, under
the bifurcated trial scheme of the capital murder-
death penalty statute, fails to satisfy constitutional
requirements of a trial by a fair and impartial
jury. Because these issues arise in the context of a
criminal prosecution that can—and did—eventuate
in the imposition of the death penalty, I disagree
strongly with the Court's position that conventional
standards and practices enable us to overlook the
gravity of these jury-related errors. I therefore
dissent from the Court's determination that none of
the serious deficiencies attendant upon the selection
and use of the juries in this case warrants a reversal
of defendant's conviction and sentence.

A.

Defendant challenges the composition of the grand
and petit juries that were used respectively in
his criminal indictment and trial conviction and
sentence. He argues that the method used for jury
selection resulted in underrepresentation of blacks
in violation of his right to equal protection of the
law and his right to be indicted and tried by a
jury drawn from a representative cross-section of

the community. 23  Specifically, **335  defendant
contends that the Essex County source list for grand
and petit jurors was underrepresentative of blacks
and, therefore, that the resulting pool of qualified
jurors chosen from this list was unconstitutionally
unrepresentative under the sixth amendment and

the equal protection clause of the fourteenth
amendment as well as Article I, paragraphs 5 and 9
of the State Constitution. *410  He also challenges
the method by which grand jurors were selected and
empaneled individually, as well as the procedures
used to select grand jury forepersons.

23 Originally, defendant alleged that blacks,
women, low-income groups, young people,
students and Newark residents were
unconstitutionally underrepresented. The
Court focuses its attention only upon the
alleged improper exclusion of blacks.

In Essex County, grand and petit jurors are
chosen from a list containing the names of all
registered voters and licensed drivers of motor

vehicles.  N.J.S.A. 2A:70–4. 24  These lists, as
acknowledged by the majority and demonstrated
by the record, are clearly underrepresentative of
blacks. Ante at 232–233; infra at 335–338. In
addition, this underrepresentation is exacerbated
by the individualized empaneling procedures used
by the assignment judges in Essex County.
As noted by the majority, these procedures
were highly subjective and focused upon racial

considerations. 25  Moreover, once each grand
jury was selected, the assignment judges used a
highly subjective method of selecting grand jury

forepersons. 26

24 The procedures followed in selection of jurors
are outlined by the majority. Ante at 231–232.

25 The Court also summarizes this aspect of
grand jury selection.  Ante at 240–241.

26 The majority has described this aspect of jury
selection. Ante at 244. I am satisfied that
the selection of grand jury forepersons was
deficient but see no need to treat this claim as
a basis for reversal.

Defendant's several challenges were tried and
rejected by the court below. See State v. Ramseur,
197 N.J.Super. 565, 485 A.2d 708 (Law Div.1984).
As noted, the majority does not dispute the fact
that the jury-selection procedures used in this
case resulted in the underrepresentation of blacks.
Defendant and the State stipulated to the fact
that blacks comprise 35.9% of the jury-eligible
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population in Essex County. Ante at 232. Because
neither the sources from which the jury list is
derived nor the questionnaires sent to those on the
list classify jurors according to race, the defense
used three surveys to determine the percentage
composition of blacks on the jury list. Averaging
the results of two telephone surveys and one
survey based on a geographically-inferred *411

method, 27  the defense concluded that, for the
period between 1979 and September 1982, the
percentage of blacks on the source list and the
qualified list was 21.3 and 21.8 percent respectively.
Ante at 233.

27 The geographically-inferred method
determines a juror's race based on inferences
drawn from the composition of the juror's
neighborhood. This survey indicated that
17.9% of the source list was black. This
total was the lowest of the three surveys.
The defense claimed that even though this
survey could have been given more weight
because it used a much higher sample, the
experts decided to use the more “conservative”
methodology of giving the three samples equal
weight.

The trial court accepted this evidence, State
v. Ramseur, supra, 197 N.J.Super. at 574, n.
4, 485 A.2d 708, and found that the absolute
disparity between the percentage of blacks in
Essex County and the percentage on the qualified
and source lists was 14.1 and 14.6 percent

respectively. 28  As noted, the majority does not
quarrel with these figures. Ante at 233. In
determining disparity the court did not utilize
two other acceptable measurement techniques—the
comparative disparity and statistical significance
methods—because it felt that absolute disparity
was the simplest measure and the one used by the
United States Supreme Court in three precedents on
this issue. See State v. **336  Ramseur, supra, 197
N.J.Super. at 573 n. 3, 485 A.2d 708.

28 The court also found that the absolute
disparity: between women in the population
and the source and qualified lists was 6.0 and
6.7 percent respectively; with respect to low-
income persons on the qualified list was 12.2
percent; and for Newark residents was 9.2

percent for the source list and 15.7 percent for
the qualified list. State v. Ramseur, supra, 197
N.J.Super. at 573, 485 A.2d 708.

In order to resolve defendant's contentions, it is
important first to explain the legal framework
within which his constitutional rights must be
analyzed. A defendant in state court may challenge
the representativeness of the list from which
jurors are chosen on two federal constitutional
grounds. First, the equal protection clause of
the fourteenth amendment protects a defendant
from state action that invidiously discriminates
against a distinctive class of people of which the
defendant is a *412  member. In the juror-selection
context, an equal protection violation occurs when
“the procedure employed resulted in substantial
underrepresentation of his race or of the identifiable
group of which he belongs.” Castaneda v. Partida,
430 U.S. 482, 494, 97 S.Ct. 1272, 1280, 51 L.Ed.2d
498, 510 (1977). Because the fourteenth amendment
applies to all state action, the test developed to
gauge discrimination applies equally to the selection
of grand jurors and petit jurors.

The sixth amendment is the second federal
constitutional ground that may be available to a
state defendant. The sixth amendment right to trial
by an impartial jury requires that petit juries be
drawn from a “cross-section of the community.”
Thiel v. Southern Pacific Co., 328 U.S. 217, 219–
220, 66 S.Ct. 984, 985, 90 L.Ed. 1181, 1184 (1946).
This requirement is based on the principle that a
jury determination can be truly fair and impartial
only if the beliefs, attitudes, and perspectives of
the whole community are represented. See Ballard
v. United States, 329 U.S. 187, 194, 67 S.Ct. 261,
264, 91 L.Ed. 181, 186 (1946) (“a flavor, a distinct
quality is lost if either sex is excluded [from the
jury.]”); Taylor v. Louisiana, 419 U.S. 522, 530,
95 S.Ct. 692, 698, 42 L.Ed.2d 690, 698 (1975)
(“The purpose of a jury is to guard against the
exercise of arbitrary power—to make available
the commonsense judgment of the community
as a hedge against the overzealous or mistaken
prosecutor and in preference to the professional
or perhaps overconditioned or biased response
of a judge.”). The cross-section requirement,
“fundamental to the jury trial guaranteed by the
Sixth Amendment,” Taylor v. Louisiana, supra, 419
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U.S. at 530, 95 S.Ct. at 697, 42 L.Ed.2d at 698, has
been applied to the states through the fourteenth
amendment. Alexander v. Louisiana, 405 U.S. 625,
92 S.Ct. 1221, 31 L.Ed.2d 536 (1972); Turner v.
Fouche, 396 U.S. 346, 90 S.Ct. 532, 24 L.Ed.2d 567
(1970).

The right to a jury drawn from a fair cross-section,
cognizable under the sixth amendment, is violated
when the operation of the system results in a
non-representative jury list. It is settled that total
exclusion is not required in order to make out *413
a constitutional violation. Castaneda v. Partida,
supra, 430 U.S. 482, 97 S.Ct. 1272, 51 L.Ed.2d 498;
Turner v. Fouche, supra, 396 U.S. 346, 90 S.Ct.
532, 24 L.Ed.2d 567; Carter v. Jury Comm'n, 396
U.S. 320, 90 S.Ct. 518, 24 L.Ed.2d 549 (1970);
Whitus v. Georgia, 385 U.S. 545, 87 S.Ct. 643, 17
L.Ed.2d 599 (1967); Swain v. Alabama, 380 U.S.
202, 85 S.Ct. 824, 13 L.Ed.2d 759 (1965), overruled
on other grounds, Batson v. Kentucky, 476U.S.
79, 106 S.Ct. 1712, 90 L.Ed.2d 69 (1986); Cassell
v. Texas, 339 U.S. 282, 70 S.Ct. 629, 94 L.Ed.
839 (1950). Unlike an equal protection challenge—
which stresses impermissible discrimination—sixth
amendment analysis is concerned with the result
that members of a group have been excluded, not
with the reasons for such exclusion or the motives
of those implementing the system.

However, the sixth amendment's proscriptions
apply only to juries chosen for trial and, therefore,
do not limit the powers of the federal or state
government to select grand jurors. It is the fifth
amendment right to a “presentment or indictment
of a Grand Jury” which requires that federal
grand juries be selected from a cross-section of

the community. 29  Smith v. Texas, 311 U.S. 128,
61 S.Ct. 164, 85 L.Ed. 84 (1940). This right to
a representative **337  grand jury “is similar
to the right—applicable to state proceedings—
to a representative petit jury under the Sixth
Amendment.”  Castaneda v. Partida, supra, 430
U.S. at 510, 97 S.Ct. at 1288, 51 L.Ed.2d at 520
(Powell, J., dissenting). However, “[T]he [United
States Supreme] Court has never held that federal
concepts of a ‘grand jury,’ binding on the federal
courts under the Fifth Amendment, are obligatory
for the States.” Alexander v. Louisiana, supra, 405

U.S. at 633, 92 S.Ct. at 1226, 31 L.Ed.2d at 544;
Hurtado v. California, 110 U.S. 516, 538, 4 S.Ct.
111, 122, 28 L.Ed. 232 (1884).

29 The Federal Jury Selection and Service Act of
1968, 28 U.S.C. § 1861 et seq. also requires that
grand and petit juries be selected “from a fair
cross section of the community in the district
or division wherein the court convenes.” 28
U.S.C. § 1861.

*414  Although the Supreme Court has not held
specifically that a state defendant is entitled to
a grand jury chosen from a representative cross-
section of the community, this right can be found
in our State Constitution. Article I, paragraph 8 of
the New Jersey Constitution extends to the citizens
of this state the right of indictment. In State v.
Rochester, 54 N.J. 85, 88, 253 A.2d 474 (1969), we
interpreted this provision as requiring that grand
jury selection “be so designed as to insure that
juries are impartially drawn from community cross-
sections.” See also State v. Porro, 158 N.J.Super.
269, 272, 385 A.2d 1258 (App.Div.), cert. denied,
439 U.S. 1047, 99 S.Ct. 724, 58 L.Ed.2d 706
(1978); State v. Smith, 102 N.J.Super. 325, 246
A.2d 35 (Law Div.1968), aff'd o.b., 55 N.J. 476,
262 A.2d 868 (1970), cert. denied, 400 U.S. 949,
91 S.Ct. 232, 27 L.Ed.2d 256 (1970). A majority
of state courts have similarly decided that this
right exists. See, e.g., State v. Bowen, 45 Or.App.
17, 607 P.2d 218 (1980); Adler v. State, 95 Nev.
339, 594 P.2d 725 (1979); State v. Foster, 196
Neb. 332, 242 N.W.2d 876 (1976); State v. Nelson,
603 S.W.2d 158 (Tenn.Cr.App.1980); People v.
Guzman, 60 N.Y.2d 403, 469 N.Y.S.2d 916, 919
n. 3, 457 N.E.2d 1143, 1146 n. 3 (1983), cert.
denied, 466 U.S. 951, 104 S.Ct. 2155, 80 L.Ed.2d
541 (1984); State v. Castonguay, 194 Conn. 416,
481 A.2d 56, 59 (1984); State v. Jenison, 122 R.I.
142, 405 A.2d 3 (1979). Therefore, although the
federal fifth amendment right to indictment has not
been applied to the states, Hurtado v. California,
supra, 110 U.S. 516, 4 S.Ct. 111, 28 L.Ed. 232, state
constitutional principles grant defendant the right
to have an indictment returned by a grand jury
whose members are drawn from a fair cross-section
of the community. See State v. Rochester, supra, 54
N.J. at 88, 253 A.2d 474; State v. Smith, supra, 102
N.J.Super. 325, 246 A.2d 35.
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Regardless of whether state or federal grounds are
employed, federal analysis remains instructive in
terms of understanding the constitutional right to
a fair and impartial jury. Defendant has the right
to demonstrate that the jury-selection system fails
to provide adequate representation of cognizable
groups, in which event his conviction must be
considered invalid *415  regardless of whether
actual prejudice was suffered. See Vasquez v.
Hillery, 474 U.S. 254, –––– – ––––, 106 S.Ct.
617, 622–24, 88 L.Ed.2d 598, 607–09 (1986). In
Duren v. Missouri, 439 U.S. 357, 99 S.Ct. 664, 58
L.Ed.2d 579 (1979), the Supreme Court set forth the
framework for evaluating fair cross-section claims
under the federal constitutional entitlement to a

fair and impartial jury. 30  First, the defendant must
establish a prima facie case that the fair cross-
section requirement has been violated, by showing:

30 As noted, a challenge to the composition of
state grand juries, unlike a challenge to the
petit jury, involves only the equal protection
clause rather than the sixth amendment.
However, defendant contends that the source
list and the qualified list, from which both petit
and grand jurors are drawn, is substantially
underrepresentative. Thus, defendant's sixth
amendment claim may be considered in this
context. Other state courts have followed this
approach in similar situations.

(1) that the group alleged to be excluded is a
“distinctive” group in the community; (2) that
the representation of this group in venires from
which juries are selected is not fair and reasonable
in relation to the number of such persons in the
community; and (3) that this underrepresentation
is due to systematic exclusion of the group in the
jury-selection process. [Id. at 364, 99 S.Ct. at 668,
58 L.Ed.2d at 587.]
**338  Once the defendant has made this prima

facie showing, the burden shifts to the state to
justify this infringement of the defendant's right
“by showing attainment of a fair cross-section to
be incompatible with a significant state interest.”
Id. at 368, 99 S.Ct. at 670, 58 L.Ed.2d at 589–
90. It is not sufficient that the exclusion rests on
“rational grounds.” Rather, those aspects of the

selection process that result in the exclusion must
“manifestly and primarily” advance the state
interest. Id. at 367, 99 S.Ct. at 670, 58 L.Ed.2d at
589.

With respect to the first criterion—whether the
excluded group is “distinctive”—the group must
have been “singled out for different treatment under
the laws.” Castaneda v. Partida, supra, 430 U.S.
at 494, 97 S.Ct. at 1280, 51 L.Ed.2d at 510. No
discussion is needed to support the conclusion that
blacks constitute a distinctive group for purposes
of jury selection *416  challenges. Rose v. Mitchell,
443 U.S. 545, 565, 99 S.Ct. 2993, 3005, 61 L.Ed.2d
739, 756 (1979); Swain v. Alabama, supra, 300
U.S. 202, 85 S.Ct. 824, 13 L.Ed.2d 759; Whitus
v. Georgia, supra, 385 U.S. 545, 87 S.Ct. 643, 17
L.Ed.2d 599; Strauder v. West Virginia, 100 U.S. (10
otto) 303, 25 L.ed. 664 (1879).

The defendant must next prove significant
underrepresentation of the cognizable group. Such
underrepresentation is shown by a comparison
of the proportion of the group in the total
population to the proportion called to serve as
jurors. Under the equal protection clause, such
underrepresentation must be substantial over a
significant period of time. See Castaneda v. Partida,
supra, 430 U.S. at 493, 97 S.Ct. at 1279, 51 L.Ed.2d
at 509. Under the sixth amendment, the defendant
must show that the representation of the group in
venires from which juries are selected is not fair and
reasonable. See Duren v. Missouri, supra, 439 U.S.
at 364, 99 S.Ct. at 668, 58 L.Ed.2d at 587.

Defendant's claim of significant
underrepresentation is based on the statistical
disparity that results from using the Essex County
voter's registration and licensed driver lists to
create the source list. With respect to the grand
jury, this claim is augmented by reference to the
discriminatory practices of the assignment judges in
selecting individual grand jurors.

In upholding the jury selection process, the trial
court relied primarily on Swain v. Alabama, supra,
380 U.S. 202, 85 S.Ct. 824, 13 L.Ed.2d 759. In that
case, blacks constituted 25 percent of the relevant
population while the venire contained only 10–
15 percent blacks. The Supreme Court ruled that
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underrepresentation on the venire of 10% did not
show purposeful discrimination. The trial court also
relied on State v. Porro, supra, 158 N.J.Super. 269,
385 A.2d 1258, in which the Appellate Division
ruled that disparities of 44% for Hispanics, 12%
for blacks and 13% for blue collar workers were
permissible because the disparities were generated
by problems with the voter registration list, not as
part of a systematic exclusion.  Id. at 280–81, 385
A.2d 1258.

*417  Thus, the trial court ruled that an absolute
disparity of 14.1 ≠tween the population and the
qualified list (14.6 for the source list) was neither
substantial nor unreasonable according to federal
precedent. State v. Ramseur, supra, 197 N.J.Super.
at 581, 485 A.2d 708. The trial court bolstered
its conclusion by reasoning that any possible
constitutional infirmity was cured by the “fact” that
black representation in the grand juror selection
process increased, rather than decreased, as blacks
moved through that system: 21.3% representation
on the source list to 21.8% representation on the

qualified list. Id. 31

31 The trial court noted:
This increase in representation as we
move through the selection process is
consistent with the results of the post
summons surveys [headcount] of the
race and sex of jurors reporting to the
courthouse for jury service which was
submitted by the state. [197 N.J.Super. at
581, 485 A.2d 708.]

The court then concluded that the
disparities were permissible because:

Of the 4450 petit jurors observed 47.64%
were female and 32.20% were black;
52.74% of the 455 grand jurors were
female and 24.61% were black. The
significance of these figures is obvious.
Not only is there an increase in the
representation of blacks and women, but
the increase occurs in the most significant
stage of the selection process in terms of
the defendant's right to a fair trial, among
those jurors who report to the courthouse
for jury service. Id.

**339  In my opinion, the increase by one-half of
one percent from the source list to the qualified list

(21.3% to 21.8%) is insignificant where there is a
disparity of 14 percent at the outset. In any event,
the proofs used to demonstrate this ameliorative

trend were problematic. 32

32 The prosecution's 12 week headcount showed
that 24.61% of those who appeared for grand
jury duty and 32.20% of those reporting for
petit jury service were black. State v. Ramseur,
supra, 197 N.J.Super. at 16, 485 A.2d 708.
However, the defense experts, as well as Dr.
Taylor testifying for the prosecutor, correctly
pointed out that the prosecution's headcount
was an unreliable and unacceptable survey
from which to conclude the percentage of
blacks who actually appeared for service. The
most obvious and uncontrolled problem was
surveyor bias—the very person who was in
charge of the challenged jury system designed
and executed the survey. This fact alone
would render the results void in any ordinary
scientific inquiry for statistically valid and
reliable information. Another problem was the
large number of people the three observor-
clerks had to “check in” and record for their
race and sex within an hour or hour and twenty
minutes. Indeed, Dr. Lamberth pointed out
a great deal of missing data throughout the
weeks. An additional unexplained problem
involved the wide swing in the percentage of
blacks who appeared on Monday mornings
and those who appeared later in the week.
In general, mistakes seem inevitable in this
type of survey. The prosecution witnesses
vigorously contended that they would not
skew results, not realizing that the defendant's
complaint was based in the fixed and readily
observed phenomenon, whether conscious or
unconscious, of surveyor bias when the hope
or intended goal is known to the surveyor,
rather than an attack on their honesty and
integrity. See Jones v. Georgia, 389 U.S.
24, 25, 88 S.Ct. 4, 5, 19 L.Ed.2d 25, 26
(1967) (Supreme Court was unpersuaded by
lower court's finding that “public officers
are presumed to have discharged their
sworn official duties [including] eliminat[ing]
prospective [black] jurors on the basis of their
competency to serve, rather than because of
racial discrimination.”).

*418  There is ample support for defendant's
contention that a 14% differential between the
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population and the source and qualified lists
raises a presumption of discrimination. See, e.g.,
Preston v. Mandeville, 428 F.2d 1392 (5th Cir.1970)
(29.3% of the relevant population, but only 15%
of the master juror list, was black; 14.3% disparity
sufficient to make out a prima facie case); Stephens
v. Cox, 449 F.2d 657 (4th Cir.1971) (over the
time period studied, black population was 36 and
34%, but only 14.64 and 15.74% of those actually
drawn for service were black; court ruled that
approximately 10% or 2 to 1 disparity established
a prima facie case under the sixth amendment);
Barrows v. State, 239 Ga. 162, 236 S.E.2d 257,
260 (1977) (black population was 37.3% but blacks
comprised only 3% of the grand jury, while black
representation on the traverse jury—from which
the petit juries were chosen—increased from 11.3
to 22.9%, disclosing minimum disparity of 14.
4%; the court focused on the historical pattern
of discrimination and concluded that a significant
disparity had been shown); Villafane v. Manson,
504 F.Supp. 78 (D.Conn.1980) (prima facie case
established where 1.8% of the population was
Puerto Rican, while .93% of the electorate eligible
for grand jury duty was Puerto Rican, but only
two out of 738 grand jurors empaneled were Puerto
Rican). Moreover, in addition to the absolute
*419  disparity of 14.1% (35.9 minus 21.8), the

record in this case fairly reflects the following: (1)
the comparative disparity was 35.3 (14.1 divided
by 35.9)—indicating that a white person had
approximately a 40% greater chance than did
a black of being selected; and (2) the standard
deviation from the expected outcome was 28.9.

The majority states that it will not “choose one
test over the others as the best method for
assessing the significance of statistical evidence.”
Ante at 237. However, in concluding that the
underrepresentation of blacks on the jury list does
not rise to the level of a constitutional violation,
the Court totally ignores the results of the statistical
decision theory (SDT) or statistical decision test.

As noted by the majority, “SDT provides a measure
of the extent to which the actual percentage of
minority jurors can be expected to differ from the
percentage of the minority proportion in the general
population if the selection process is completely

**340  random. SDT further indicates whether this
figure is so at variance with the expected outcome
that the hypothesis of random selection ought to be
rejected.” Ante at 237 (emphasis added). As the
Court concedes, id. at 236–237, a statistician would
conclude that a result more than 2 or 3 standard
deviations from the expected would be suspect.  See
Castaneda v. Partida, supra, 430 U.S. at 496 n.
17, 97 S.Ct. at 1281 n. 17, 51 L.Ed.2d at 512 n.
17. In this case, however, the difference between
the expected and observed number of blacks on
the jury list is 28.9 standard deviations. The
majority's conclusion that this figure “straddle[s]
the borderline of substantial underrepresentation”
is inexplicable. Ante at 237–238. Moreover, in
Castaneda v. Partida, supra, 430 U.S. 482, 97 S.Ct.
1272, 51 L.Ed.2d 498, the Court held that a figure
of 29 standard deviations reflected substantial
underrepresentation of Mexican-Americans in
violation of the fourteenth amendment. In reaching
this conclusion, the Court noted: “[T]he likelihood
that such a substantial departure from the expected
*420  value would occur by chance is less than 1 in

10 140 .” Id. 430 U.S. at 496 n. 17, 97 S.Ct. at 1281
n. 17, 51 L.Ed. 2d at 512 n. 17.

In light of the above figures, it is impossible
to understand the majority's conclusion that “the
statistical evidence .. is not so alarming as to compel
a conclusion of substantial underrepresentation.”
Ante at 237. Indeed, one has to wonder how
severe the underrepresentation would have to be
before the Court would be “sufficiently alarmed.”
The majority's conclusion flies in the face of
the evidence and is bottomed on constitutionally
irrelevant considerations. One is the claim that
because the selection from the source list did
not involve “subjectivity,” “[a] higher disparity
[higher than what?] is tolerable.” Id. at 238. The
asserted relevance of “subjectivity” is exaggerated.
The Court itself rejects the argument that a jury-
selection procedure based on voter or similar lists
“can never amount to a ‘systematic exclusion,’
” noting that “the fair cross-section principle ...
is designed to achieve results ” and “ ‘compilers
of jury lists may drift into discrimination by not
taking affirmative action to prevent it.’ ” Id. at 239
(quoting People v. Harris, 36 Cal.3d 36, 58, 679
P.2d, 433, 446, 201 Cal.Rtpr. 789 (1984) (quoting
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People v. Superior Court, 38 Cal.App.3d 966,
971–72, 113 Cal.Rtpr. 732, 736 (1974)) (emphasis

added). 33  Another irrelevant consideration is the
proposition that there is no “history of exclusion.”
Ante at 239. Finally, and paradoxically, the Court
depreciates the current defects in the system by
finding some significance in the State's “efforts at
reform.” Id. at 239.

33 In Duren, 54% of the relevant population but
only 26.7% of those summoned and 14.5%
of those who actually served were women.
However, Missouri law granted women an
automatic exemption from service at their
request. Nevertheless, the exclusion was held
to be systematic and the petitioner was granted
relief. See also Taylor v. Louisiana, supra,
419 U.S. 522, 95 S.Ct. 692, 42 L.Ed.2d 690
(statutory exemption for women); Thiel v.
Southern Pac. Co., supra, 328 U.S. 217, 66
S.Ct. 984, 90 L.Ed. 1181 (all daily wage earners
excluded from jury list). Thus, the systematic
nature of the exclusion of blacks is reflected
not in the “objectivity vs. subjectivity” of the
selection process but simply in its results.

*421  The Court's reasoning is spurious. It finds—
then disregards—the fact that defendant has clearly
demonstrated the “systematic exclusion of the
[cognizable] group in the jury-selection process.”
Duren v. Missouri, supra, 439 U.S. at 364, 99
S.Ct. at 668, 58 L.Ed.2d at 587. The Court's tacit
and disingenuous recognition of the constitutional
violation is suggested in its acknowledgement that
“the results [i.e., the disparity] are still far from
optimal.... [and g]reater representativeness on the
jury panels is obviously desirable.” Ante at 239.
I am therefore satisfied that the exclusion of
blacks, as a distinctive group, from the jury list
was significant and that blacks were substantially
underrepresented.

The final prong of the Duren test requires an
analysis of whether the underrepresentation came
about as a result of volitional governmental action.
Under the sixth amendment, the defendant must
prove the systematic exclusion of blacks in **341
the jury selection process. See Duren v. Missouri,
supra, 439 U.S. at 366, 99 S.Ct. at 669, 58 L.Ed.2d
at 588. The Duren Court's definition of systematic

exclusion is whether the exclusion was “inherent in
the particular jury selection process utilized.” Id.

As noted, the jury selection system employed in
Essex County utilized a merged list of registered
voters and licensed drivers from which a source list
was generated. Since blacks appear less frequently
on these lists than in the general population, when
names are chosen at random from the source list,
blacks are substantially underrepresented. Thus,
the resulting underrepresentation is “inherent in the
selection process utilized” or “due to the system.”
However, many state courts that have dealt with
similar systems—those based on voter registration
lists—have held that such underrepresentation is
not “systematic.” Presented with the assertion that
the system underrepresents a particular group that
registers to vote with less frequency than the
community as a whole, courts reply that this is not
the fault of the system but of those who fail to
register. See, e.g.,  *422  United States v. Brady,
579 F.2d 1121 (9th Cir.1978), cert. denied, 484
U.S. 1074, 99 S.Ct. 849, 54 L.Ed.2d 41 (1979);
United States v. Test, supra, 550 F.2d 577, 586 (10th
Cir.1976); State v. Bowen, supra, 45 Or.App. 17,
607P.2d 218.

These cases totally misconstrue the right to a jury
drawn from a representative cross-section of the
community, and are hardly persuasive of what our
own constitution reasonably requires in a death
penalty trial. This right creates an affirmative duty
on the part of the state to utilize a system that
fairly represents all cognizable groups. If the chosen
system fails adequately to represent a certain group,
for whatever reason, this underrepresentation is
“inherent in the selection process utilized.”

Moreover, as the majority notes, ante at 241–242,
the assignment judges' procedure for selecting each
panel of grand jurors was anything but neutral.
In fact, this procedure differs little from the “key
man” juror selection system, utilized in many states,
which has been attacked as “highly subjective”
and “susceptible to abuse as applied.” Castaneda
v. Partida, supra, 430 U.S. at 491, 497, 97 S.Ct.

at 1281, 51 L.Ed.2d at 508, 512. 34  Imperative to
the integrity and legitimacy of the grand and petit
jury system is the requirement that any biases from
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whatever source be minimized. In Rose v. Mitchell,
supra, 443 U.S. at 555–56, 99 S.Ct. at 2999–3000, 61
L.Ed.2d at 749, the Supreme Court said:

34 The Essex County system may even be
worse because the assignment judges expressly
included or excluded persons based on race,
sex, occupation, and other variables. In
contrast, many of the “key man” states require
the jury commissioners to choose men “of
sound mind and good moral character” who
are literate. Castaneda v. Partida, supra, 430
U.S. at 485, 97 S.Ct. at 1275, 51 L.Ed.2d at
505.

Selection of members of a grand jury because
they are one race and not another destroys the
appearance of justice and thereby casts doubt on
the integrity of the judicial process. The exclusion
from grand jury service of Negroes, or any
group qualified to serve, impairs the confidence
of the public in the administration of justice ...
‘The injury is not limited to the defendant—
there is injury to the jury system, to the law
as an institution, to the community at large,
and to *423  the democratic ideal reflected in
the processes of our courts.’ [quoting Ballard v.
United States, 329 U.S. 187, 195, 67 S.Ct. 261,
265, 91 L.Ed. 181, 187 (1946).]

The assignment judges' discretionary selection of
the members of the grand jury is the epitome
of a system subject to abuse. We should not
hesitate to conclude, under our own Constitution,
that this susceptibility, when combined with actual
underrepresentation, is violative of the right to
a properly constituted jury. Accord Castaneda v.
Partida, supra, 430 U.S. at 494–95, 97 S.Ct. at 1280,
51 L.Ed.2d 510–11; Whitus v. Georgia, supra, 385
U.S. at 552, 87 S.Ct. at 647, 17 L.Ed.2d at 605.

Moreover, the assignment judges' exercise of
discretion to obtain what was, in their subjective
opinion, a fair cross-section **342  of the county,
violated equal protection standards. First, the
judges admitted that race played a part in who was
selected to sit on the grand juries. Undoubtedly,
this practice was well-intentioned; however, it
constituted a conscious effort to establish grand
juries based on racial factors. This is as obnoxious
as systemic exclusion. See Cassell v. Texas, 339 U.S.

282, 287, 70 S.Ct. 629, 631, 94 L.Ed. 839 (1950)
(plurality opinion); Ross v. Wyrick, 581 F.2d 172,
175 (8th Cir.1978); Harris v. Stephens, 361 F.2d
888, 891 (8th Cir.1966), cert. denied, 386 U.S. 964,
87 S.Ct. 1040, 18 L.Ed.2d 113 (1967); Villafane v.

Manson, supra, 504 F.Supp. at 88. 35  In addition,
the judges' professed ignorance of the actual racial
composition of Essex County casts doubt on their
subjective determination of a fair cross-section. See
Barrow v. State, supra, 236 S.E.2d at 261 (jury
composition invalid where jury commissioners were
not informed of the meaning of the term “fairly
representative cross-section”).

35 The trial court did not mention that race
was an overt factor in the selection of grand
juries. It merely stated that “[a]fter a brief
voir dire, [the assignment judge] taking into
consideration all the information he has about
the particular juror, will seat or excuse the
juror in an effort to select those jurors who
will represent a cross-section of the community
and responsibly perform the functions of a
grand juror.” See Ramseur, 197 N.J.Super. at
591, 485 A.2d 708.

*424  To the extent that motive or design is
important in equal protection analysis, it may
be inferred from the continued use of a system
that results in underrepresentation. Thus, it is
not enough for the State to claim that no one
purposefully excluded blacks or that the system
operates on a race-neutral basis. The lack of
actual motive or intent to discriminate is irrelevant.
The Supreme Court has consistently held that
“affirmations of good faith in making individual
selections are insufficient to dispel a prima facie case
of systematic exclusion.” Alexander v. Louisiana,
supra, 405 U.S. at 632, 92 S.Ct. at 1226, 31 L.Ed.2d
at 543; see Turner v. Fouche, supra, 396 U.S. at
361, 90 S.Ct. at 540, 24 L.Ed.2d at 579; Whitus
v. Georgia, supra, 385 U.S. at 551, 87 S.Ct. at
647, 17 L.Ed.2d at 604; Hernandez v. State of
Texas, 347 U.S. 475, 481, 74 S.Ct. 667, 98 L.Ed.
866, 872 (1954). Under our own Constitution,
we have readily acknowledged the significance of
discrimination under circumstances in which the
purpose to discriminate can readily be imputed even
though clear proof of actual discriminatory intent
may be lacking.
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In sum, defendant has amply demonstrated that
the substantial underrepresentation of blacks on
the jury source list constituted a violation of his
constitutional rights to equal protection and a fair
and impartial jury, both grand and petit. Thus, his
conviction must be considered invalid regardless of
whether actual prejudice was suffered. See Vasquez
v. Hillery, supra, 474 U.S. at 617, 106 S.Ct. at 622–
24, 88 L.Ed.2d at 607–09.

B.

Related to the problem of non-representative grand
and petit juries is whether the trial court erred
by refusing defendant's request to ask prospective
jurors certain questions designed to expose possible
racial prejudice. The trial court limited defendant
to the single question whether race would affect the
juror's ability to reach a fair and impartial verdict,
but did not allow any more specific or pointed
inquiries as to racial bias. See *425  ante 248–249.
The Court suggests that this refusal was a poor
exercise of judgment by the trial court—not to be
repeated in future cases—but one that does not rise
to the level of trial error, let alone provide a basis
for reversing defendant's conviction. I disagree.

The issue is whether there existed in this trial for
capital murder a “reasonable possibility” that racial
prejudice could influence the jury in its decision to
convict and sentence to death, defendant—a black
man. Rosales-Lopez v. United States, 451 U.S. 182,
191, 101 S.Ct. 1629, 1635, 68 L.Ed.2d 22, 30 (1981).
The majority finds no error in the trial court's
failure to recognize such a possibility because, in its
view, race was not an issue in this case. This premise
is mistaken.

The majority's position that racial issues were not
implicated in this case is unsound. **343  As
has been shown, defendant was indicted, convicted
and sentenced by juries drawn from lists that
were clearly underrepresentative of blacks.  Ante
at 233–237. Indeed, the majority itself concedes
that the underrepresentation of blacks on the
jury list was “significant enough to alert us to
a possible constitutional violation,” ante at 237,

and that “[g]reater representativeness is obviously
desirable” in the future. Id. at 239. Moreover,
the Court purports to be “sensitive to the reality
of racial prejudice in American life,” and to the
danger—particularly in a capital case—“that jurors
may prejudge a defendant because of his or her
race.” The Court notes that “[r]acial prejudice
may operate, for instance, when the defendant is
black simply because the defendant is black and
regardless of the victim's color.” Id. at 250.

In State v. Long, 137 N.J.Super. 124, 131, 348 A.2d
202 (App.Div.1975), certif. denied, 70 N.J. 143, 358
A.2d 190 (1976), the court held that whether the trial
court abuses its discretion by failing to ask racial-
prejudice questions depends on the facts of the case.
In this case, blacks were improperly excluded from
the source list from which both the grand and petit
juries were drawn. When this fact is considered
in conjunction with “the reality of racial *426
prejudice in American life”, the possibility that
racial bias could have an insidious and invidious
influence in the trial is enhanced. These cumulative
deficiencies—the invalid composition of the jury
lists and the failure to permit searching inquiry as to
individual racial bias—constitute reversible error.

Under our State Constitution, as a matter of
fundamental fairness, defendant was entitled to
have procedures invoked that would maximize his
right to be tried by a fair and impartial jury.
New Jersey has always evinced exceptional concern
with the evils of racial prejudice, as exemplified
by the State's many strong prohibitions against
discrimination. See, e.g., N.J. Const. of 1947
art. I, para. 5; N.J.S.A. 10:5–3 (Law prohibiting
discrimination); N.J.S.A. 2A:72–7 (establishing
criminal penalties for disqualifying a person from
jury service on account of race). Moreover, this
Court has consistently confirmed the right of a
criminal defendant to a fair and impartial jury
as a matter of state constitutional jurisprudence.
E.g., State v. Ragland, 105 N.J. 189, 519 A.2d
1361 (1986); State v. Ingenito, 87 N.J. 204, 432
A.2d 912 (1981). We have given this constitutional
right added force in terms of providing a criminal
defendant with a trial free of racial bias. E.g., State
v. Gilmore, supra, 103 N.J. 508, 511 A.2d 1150.
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The majority is satisfied in this case to tolerate
a non-searching examination of potential jurors
as a matter of state constitutional law because
it interprets the federal Constitution as imposing
no more heightened protections. However, the
comparatively narrow federal protection against
potential racial bias by individual jurors can be
ascribed to concerns relating to federalism. As
observed in Ristaino v. Ross, 424 U.S. 589, 597 n.
9, 96 S.Ct. at 1022 n. 9, 47 L.Ed.2d 258, 265 n. 9
(1976):

Although we hold that voir
dire questioning directed to
racial prejudice was not
constitutionally required, the
wiser course generally is
to propound appropriate
questions designed to identify
racial prejudice if requested
by the defendant. Under our
supervisory power we would
have required as much of
a federal court faced with
the circumstances here. See
Aldridge v. United States,
supra; cf. United States v.
Walker, 491 F.2d 236 (CA9),
cert. denied, 416 U.S. 990, 40
L.Ed.2d 769, 94 S.Ct. 2399
(1974); *427  United States
v. Booker, 480 F.2d 1310
(CA 7 1973). The States also
are free to allow or require
questions not demanded by
the Constitution. (Emphasis
added.)

Several state courts have recognized the need
for enhanced protections to assure a jury free
from racial bias as a matter of strong local
public policy and state constitutional concern. They
have, therefore, required more extensive voir dire
examination under state law than that mandated
by the federal Constitution. See, e.g., State v.
Windsor, 316 N.W.2d 684, 687 (Iowa Sup.Ct.1982)
(inquiry required in any case “in which a reasonable
possibility exists that the verdict might be affected
by racial prejudice”); **344  Commonwealth v.

Lumley, 367 Mass. 213, 327 N.E.2d 683, 685–86
(1975) (inquiry mandated when a defendant is a
“special target for prejudice”; in all other cases,
the trial judge should grant a motion for such
questioning); State v. Taylor, 423 A.2d 1174, 1175
(R.I.Sup.Ct.1980) (court rule gives right to inquire
about prejudice).

A searching voir dire is especially critical in cases
where the defendant is exposed to the death penalty.
This is particularly so when the questioning is
directed to potential racial bias. See State v.
Gilmore, supra, 103 N.J. 508, 511 A.2d 1150;
see also Commonwealth v. Holland, 298 Pa.Super.
289, 444 A.2d 1179, 1181 (1982) (prohibition of
such questioning is “[t]o sweep under the rug,
figuratively, the reality of life and that racial
prejudice exists [and] can prevent a defendant from
obtaining a fair trial”). The Supreme Court itself
has recognized the need for heightened questioning
in capital cases. In Turner v. Murray, 476 U.S. 28,
106 S.Ct. 1683, 90 L.Ed.2d 27 (1986), the Court
held that a capital defendant was entitled to have
potential jurors questioned on the issue of racial
bias. Id. 476 U.S. at ––––, 106 S.Ct. at 1688, 90
L.Ed.2d at 37. The Court stated:

Because of the range of discretion entrusted to
a jury in a capital sentencing hearing, there
is a unique opportunity for racial prejudice to
operate but remain undetected....

The risk of racial prejudice infecting a capital
sentencing proceeding is especially serious in
light of the complete finality of the death
sentence. “The Court ... has recognized that the
qualitative difference of death from all other
punishment requires a correspondingly greater
degree of scrutiny of the capital *428  sentencing
determination.” [Id. 476 U.S. at ––––, 106 S.Ct. at
1687–88, 90 L.Ed.2d at 35–6 (citation omitted).]

This Court has also recognized the indispensable
role of the voir dire in capital cases to expose juror
prejudice:

Another important, indeed
critical means for dealing with
potential and latent bias is the
voir dire. The court should
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consider the efficacy of more
exhaustive and searching
voir dire examinations. The
court in conducting the voir
dire should be particularly
responsive to the requests
of counsel regarding the
examination of prospective
jurors as to potential bias. The
court could consider whether
there should be a greater
willingness to resolve doubts
in favor of the defendant
in excusing jurors for cause.
Particularly, in capital cases,
trial judges should exercise
extraordinary care in the
voir dire of potential jurors.
[State v. Williams, 93 N.J.
39, 68–9, 459 A.2d 641 (1983)
(footnotes omitted).]

When racial prejudice questions are excluded from
the voir dire, the trial court's ability to remove
prospective jurors is severely impaired as is the
defendant's right to exercise intelligent challenges.
See Rosales-Lopez v. United States, supra, 451
U.S. at 188, 101 S.Ct. at 1634, 68 L.Ed.2d at 28.
Moreover, the actual costs of requiring the inquiry
are slight. Id. at 190, 101 S.Ct. at 1635, 68 L.Ed.2d
at 30.

The Court acknowledges that a more searching voir
dire directed against racial bias could be permitted
and, indeed, is the preferred course. Ante at 250.
However, this concession deserves only the faintest
praise. In this case, the Court has concluded that
defendant suffered no constitutional violation and
is not entitled to any redress. Admonitions to
sensitize judges in the future and recommended
measures to extirpate racial bias in capital murder
trials cannot excuse the failure to have done so here.
The trial court's refusal in this case to permit such
questioning constitutes reversible error.

C.

Defendant challenges the use of a death-qualified
jury during the guilt phase of his bifurcated
trial. Death-qualification involves the removal of
veniremen

who ma[ke] unmistakably
clear (1) that they would
automatically vote against
the imposition of capital
punishment without regard
to any evidence that might
be developed at the trial
of the case before them, or
(2) that their attitude *429
toward the death penalty
would prevent **345  them
from making an impartial
decision as to the defendant's
guilt. [Witherspoon v. Illinois,
391 U.S. 510, 522 n. 21,
88 S.Ct. 1770, 1777 n. 21,
20 L.Ed.2d 776, 785 n. 21

(1968).] 36

36 The standard for death-qualification was
clarified and modified in Adams v. Texas, 448
U.S. 38, 100 S.Ct. 2521, 65 L.Ed.2d 581 (1980),
and Wainwright v. Witt, 469 U.S. 412, 105
S.Ct. 844, 83 L.Ed.2d 841 (1985). The new
standard is that “a juror may ... be challenged
for cause based on his views about capital
punishment [if] those views would prevent
or substantially impair the performance of
his duties as a juror in accordance with his
instructions and his oath.” Adams, supra, 448
U.S. at 45, 100 S.Ct. at 2526, 65 L.Ed.2d at
581; see Witt, supra, 469 U.S. at 420–22, 105
S.Ct. at 850–51, 83 L.Ed.2d at 849–53.

Defendant does not challenge the removal of the
second group of veniremen (known as “nullifiers”)
from the guilt-phase jury, nor does he challenge
the removal of the first group from the penalty
phase of the trial. However, defendant claims that
the removal of the first group from the guilt phase
infringes his state constitutional right to trial by an
impartial jury. He argues that the State should not
be able to exclude at the guilt determination phase
of the trial prospective jurors whose sole asserted
disqualification consists of their inability to vote for

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983121753&pubNum=583&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_583_68&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_68
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983121753&pubNum=583&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_583_68&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_68
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981117281&pubNum=708&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_708_1634&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_1634
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981117281&pubNum=708&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_708_1634&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_1634
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981117281&pubNum=708&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_708_1635&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_1635
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981117281&pubNum=708&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_708_1635&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_1635
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968131210&pubNum=708&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_708_1777&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_1777
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968131210&pubNum=708&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_708_1777&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_1777
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968131210&pubNum=708&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_708_1777&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_1777
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968131210&pubNum=708&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_708_1777&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_1777
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968131210&pubNum=708&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_708_1777&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_1777
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980116796&pubNum=708&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980116796&pubNum=708&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985104035&pubNum=708&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985104035&pubNum=708&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980116796&pubNum=708&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_708_2526&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_2526
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980116796&pubNum=708&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_708_2526&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_2526
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980116796&pubNum=708&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_708_2526&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_2526
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985104035&pubNum=708&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_708_850&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_850
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985104035&pubNum=708&originatingDoc=I293d0f9b34db11d9abe5ec754599669c&refType=RP&fi=co_pp_sp_708_850&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_850


State v. Ramseur, 106 N.J. 123 (1987)

524 A.2d 188

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 183

the death penalty at the penalty phase of the trial.
This claim should be upheld.

In Witherspoon v. Illinois, supra, the Supreme
Court held that states could not exclude from
a jury hearing a capital case all venirepersons
expressing any scruples against capital punishment.
The Court determined that using such a jury in the
penalty phase of a bifurcated capital case would
violate the defendant's rights under the sixth and
fourteenth amendments. Id. at 518–23, 88 S.Ct. at
1775, 20 L.Ed.2d at 782–86. The Court noted that
a narrower exclusion of venirepersons would be
permissible in the limited context of a jury hearing
the penalty phase of a bifurcated trial: “If the State
had excluded only those prospective jurors who
stated in advance of trial that they would not even
consider returning a verdict of death, it could argue
that the resulting jury was simply ‘neutral’ with
respect to penalty.” Id. at 520, 88 S.Ct. at 1776, 20
L.Ed.2d at 784 (footnote omitted).

*430  The Witherspoon Court did not have
enough evidence before it to conclude that states
were constitutionally prohibited from removing
venirepersons who might hesitate to return a verdict
of death from the jury hearing the guilt phase of
a bifurcated trial; the Court left this question open
for future defendants to attempt to prove that such
juries were less than neutral with respect to guilt. Id.
at 517–18, 521 n. 18, 88 S.Ct. at 1774–75, 1776 n.
18, 20 L.Ed.2d at 782, 784 n. 18.

Eighteen years later, a defendant did bring to the
Court extensive evidence and a full record showing

that death-qualified juries are
substantially more likely to
convict or to convict on more
serious charges than juries on
which unalterable opponents

of capital punishment 37  are
permitted to serve.... [B]y
systematically excluding a
class of potential jurors less
prone than the population at
large to vote for conviction,
the State gave itself an
unconstitutional advantage at

his trial. [Lockhart v. McCree,
supra, 476 U.S. at ––––, ––––,
106 S.Ct. 1758, 1770, 1775,
90 L.Ed.2d 137, 155, 161
(Marshall, J., dissenting).]

37 “[P]rospective jurors uncommonly aware of an
accused's constitutional rights,” Lockhart v.
McCree, 476 U.S. 162, ––––, 106 S.Ct. 1758,
1770, 90 L.Ed.2d 137, 155 (1986) (Marshall, J.,
dissenting).

Inexplicably, the Lockhart majority rejected
defendant's argument: “it is hard for us to
understand the logic of the argument that a given
jury is unconstitutionally partial when it results
from a State-ordained process, yet impartial when
exactly the same jury results from mere chance.”
Id. at ––––, 106 S.Ct. at 1767, 90 L.Ed.2d at 151.
As the dissent pointed out, it is just this kind
of “logic”—rejecting as unconstitutional a process
for selecting jurors when that process creates bias
—“which carried the day in Witherspoon, and
which never has been repudiated by this Court.”
Id. at ––––, 106 S.Ct. at 1775, 90 L.Ed.2d at 161
(Marshall, J., dissenting).

**346  Extensive social science research indicates
that death-qualified jurors—i.e., jurors who are not
in the two groups described in the earlier quote from
Witherspoon—are

more likely to believe that a
defendant's failure to testify is
indicative of his guilt, more
hostile to the insanity defense,
more mistrustful of defense
attorneys, and less concerned
about the danger of erroneous
convictions.... [They *431
have a] greater readiness to
convict or to convict on more
serious charges. And finally
the very process of death
qualification—which focuses
attention on the death penalty
before the trial has begun—
has been found to predispose
the jurors that survive it to
believe that the defendant is
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guilty. [Lockhart v. McCree,
supra, 476 U.S. at ––––, 106
S.Ct. at 1772, 90 L.Ed.2d at
157 (Marshall, J., dissenting)

(citation omitted).] 38

38 The social science research is discussed and
summarized in Grigsby v. Mabry, 569 F.Supp.
1273, 1291–1304 (E.D.Ark.1983), aff'd, 758
F.2d 266 (8th Cir.1985) (en banc), rev'd sub
nom. Lockhart v. McCree, –––U.S. 1758, 106
S.Ct. 1758, 90 L.Ed.2d 137 (1986); see also
Lockhart, supra, ––– U.S. at 1758, 106 S.Ct. at
1771–74, 90 L.Ed.2d at 156–59 (Marshall, J.,
dissenting).

The evidence that death-qualification is a process
that creates partiality in the juries it produces has
been quite convincing.

The chief strength of [the sociological] evidence
lies in the essential unanimity of the results using
diverse subjects and varied methodologies....
Where studies have identified and corrected
apparent flaws in prior investigations, the results
of subsequent work have only corroborated the
conclusions drawn in the earlier efforts.

The true impact of death qualification on
the fairness of a trial is likely even more
devastating than the studies show [due to the
use of peremptory challenges and lax judicial
application of the Witherspoon standards.]
[Lockhart, supra, 476 U.S. 162, ––––, 106 S.Ct.
at 1773–74, 90 L.Ed.2d at 158, 159 (Marshall, J.,
dissenting).]

The social science research has consistently
found that proponents of the death penalty
are more punitive than opponents of the death
penalty. Wilson, “Belief in Capital Punishment
and Jury Performance” (unpublished, University
of Texas 1964); Jurow, “New Data on the
Effects of a ‘Death-Qualified’ Jury on the Guilt
Determination Process”, 84 Harv.L.Rev. 657
(1971); Fitzgerald and Ellsworth, “Due Process
vs. Crime Control: Death-Qualification and Jury
Attitudes”, 8 Law Hum.Behav. 31 (1984). “Death-

qualified respondents were more punitive than
excludable respondents—less likely to consider
mercy, more likely to favor harsh punishment as
a means of reducing crime, and more likely to
believe in the strict enforcement of all laws, no
matter what the consequences. These differences are
dramatic.” *432  Fitzgerald and Ellsworth, supra,
8 Law Hum.Behav. at 43–44.

Death-qualification as a voir dire process has its
own effects, creating partiality among the jurors,
even aside from the exclusion of veniremen.

By focusing on the penalty before the trial
actually begins the key participants, the judge,
the prosecutor and the defense counsel convey
the impression that they all believe the defendant
is guilty, that the “real” issue is the appropriate
penalty, and that the defendant really deserves
the death penalty.

The spectacle of the defense attorney being forced
to lead and cajole a prospective juror who
has expressed adamant opposition to the death
penalty in order to prevent him from being
“witherspooned” off the jury is striking: “Mr.
A, don't you know that under some set of facts
you could consider imposing the death penalty?
Certainly if the evidence is bad enough you would
be able to follow the law by considering imposing
death?” [Grigsby, supra, 569 F.Supp. at 1303 & n.
8.]

The majority follows Lockhart because it finds
itself in essential accord with the Supreme Court's
resolution of this issue. Ante at 250–254. The
majority does not construe the New Jersey
Constitution as an **347  independent source of
protection in this area. Because I disagree with
the majority on its interpretation of the State
Constitution, I must dissent on this issue.

The decision in Lockhart was based in part on
that Court's analysis that at least for the purposes
of the federal constitution, Arkansas' interest in a
unitary jury—having one jury hear both phases of
a capital trial—outweighs the defendant's interest
in not being tried by a jury that has been made
less impartial by being death-qualified. Lockhart,
supra, 476 U.S. at ––––, 106 S.Ct. at 1768–69, 90
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L.Ed.2d at 152–54. The balance this Court makes
under our Constitution must be different from
that made by the United States Supreme Court
under the federal constitution. First, the right to be
tried by an impartial jury is given great protection
under the our state standards and under our State
Constitution. See, e.g., State v. Ragland, supra, 105
N.J. 189, 519 A.2d 1361; State v. Gilmore, supra, 103
N.J. 508, 511 A.2d 1150; State v. Ingenito, supra,
87 N.J. 204, 432 A.2d 912; State v. Simon, supra,
79 N.J. 191, 398 A.2d 861. Second, under the state
doctrine of fundamental *433  fairness, that right
to an impartial jury must be applied even more
strictly when life is at stake. Third, New Jersey's
interest in a unitary jury is weaker than Arkansas'
was in Lockhart. Arkansas' death penalty statute
requires one jury to hear both the guilt phase and
the penalty phase of the trial. See Ark.Stat.Ann.
§ 41–1303(3). New Jersey's death penalty statute
makes a unitary jury discretionary. See N.J.S.A.
2C:11–3.

We have exhibited great concern and exceptional
sensitivity to the subtle but real evils of jury bias.
In State v. Simon, supra, 79 N.J. 191, 398 A.2d
861, we rejected a procedure in which a jury was
“forced into a premature consideration of criminal
guilt for which it was inadequately prepared.”
Id. at 201, 398 A.2d 861. The jury was required
to answer special interrogatories which had a
“subliminal suggestiveness” and created “conscious
or subconscious feelings as to [defendant's] guilt.”
Id. The death-qualification process has an effect
on prospective jurors as serious and as obvious as
the effect created by special interrogatories. “The
death-qualification process traps the participants
into the necessity of communicating false cues to
the jury”: cues that the prosecutor, the judge, and
even the defense attorney believe that the defendant
is guilty, and the only real issue is what the penalty
should be. See Grigsby, supra, 569 F.Supp. at 1303.

The right to trial by an impartial jury has always
been highly valued by our state constitution.

In this State, the Constitution of 1776 expressly
provided that “the inestimable right of trial by
jury shall remain confirmed, as a part of the
law of this colony, without repeal, forever,”
N.J. Const. (1776), Art. XXII. The right to “an

impartial jury ... in all criminal prosecutions” was
similarly guaranteed by the 1844 Constitution,
N.J. Const. (1844), Art. I, ¶ 7–8, and the present
constitution of course, reaffirms that “the right to
trial by jury shall remain inviolate.” N.J. Const.
(1947), Art. I, ¶ 9. [State v. Ingenito, supra, 87 N.J.
at 210, 432 A.2d 912.]

We have held that the right under our state
constitution to trial by an impartial jury grants
protections broader than those granted by the
parallel federal right. See State v. Gilmore, supra,
103 N.J. at 524–29, 543–44, 511 A.2d 1150.

*434  The process of imposing a death sentence
has three stages. The jury must determine that
the defendant was guilty of murder, the jury
must determine whether the murder the defendant
committed was a kind for which the death penalty
can be imposed, and the jury must decide whether
this particular defendant should be given the death
penalty. See supra at 318–321, 323–325. When
not only the third decision (a decision of guided
discretion), but also the first two decisions (in
theory, matters not open to jury discretion) are
decided by a death-qualified jury—a biased jury—
a great injustice is done to the defendant.

The question, ultimately, is whether the state's
putative interest in “neutrality” on the issue
of penalty may be vindicated at **348  the
expense of the defendant's interest in a fair
trial if both interests may be accommodated by
using different procedures. If different and more
protective procedures could be devised serving to
guarantee defendant's right to be tried by a fair
and impartial jury then, as a matter of fundamental
fairness in a capital punishment prosecution, the
State is enjoined to use such protective procedures.

I agree with Justice O'Hern in his concurring
opinion, Ante at 295–299, that the inconvenience
entailed in providing for a non death-qualified jury
—one that is fair and impartial—in the trial of
guilt is not too high a price to pay to vindicate
defendant's constitutional interests. There can be
no question that the use of completely separate
juries would solve the problem because guilt would
be determined by a normally composed jury but
penalty would be determined by a death-qualified
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jury. A prohibition of death-qualifying the jury
for the guilt phase of capital trials would impose
relatively insubstantial burdens on the State. See
Grigsby, supra, 569 F.Supp. at 1319:

If such a bifurcated system
were established, would it
mean that in every case in
which the State sought the
death penalty two separate
juries would have to be
impaneled? The answer is,
obviously, no. To require the
impanelment of the second
jury, the guilt phase jury
would have to end with
the *435  conviction of the
defendant, in accordance with
the statutory requirements,
of capital murder (not
a conviction on a lesser
included offense, e.g., first
degree murder); it would have
to reject any insanity claim;
and finally, the State would
have to continue to seek
the death penalty and to
insist upon its consideration
by a fully death-qualified
jury.... [And] capital trials
themselves comprise a
miniscule percentage of all
criminal trials.

Another procedure—death qualifying the jury after
the guilt phase and replacing non-death-qualified
jurors with alternate jurors—would also solve the
problem. This approach is quite plausible, since
N.J.S.A. 2A:74–2 authorizes the impaneling of
more than the required number of jurors.

Either using two separate juries or using alternate
jurors is more protective of the defendant's right
to an impartial jury of the community than the
current system. Using alternate jurors is less costly
than using two separate juries but the actual cost
in dollars and hours is unknown. Looking at the
factors which influence that cost, however, suggests
the costs are minimal.

I conclude, therefore, that the current system
violates State constitutional guarantees of a fair and
impartial jury as a matter of fundamental fairness.

D.

In sum, defendant was deprived of his
constitutional rights to indictment and trial by
properly constituted juries. The source list, from
which both the grand and petit juries were drawn,
was substantially underrepresentative of blacks and
resulted in non-representative juries. Moreover, this
underrepresentation was exacerbated by the trial
court's error in refusing defendant's request to
ask prospective jurors questions directed toward
possible racial bias. The use of a death-qualified
jury at the guilt-phase of the trial was also reversible
error, as it deprived defendant of his right under the
state constitution to trial by an impartial jury.

*436  IV.

There were several particularly serious errors that
affected the fairness of the guilt-phase trial or the
penalty-phase trial or both. One involves the use of
a prior non vult plea as an aggravating factor. There
was also prosecutorial misconduct in the form
of inappropriately aggressive cross-examination
and the improper projection of testimonial
commentary. Further, general comments by the
prosecutor during summation coupled with the trial
court's explanation to the jurv of mitigating factors
and the question of sympathy served to mislead
the jury. In my opinion these matters constitute
additional grounds for reversal.

**349  A.

Defendant raises the issue whether defendant's
non vult plea to a 1966 murder indictment is an
aggravating factor—a prior conviction of murder
—for purposes of N.J.S.A. 2C:11–3(c)(4)(a). This
poses two questions: the first is whether the
non vult plea is a conviction for purposes of
a subsequent criminal prosecution; the second
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question, assuming the plea is a conviction, is
whether it is a conviction of murder.

Under the law as it stood in 1965, a plea of non
vult was to the indictment, which charged murder
generally. N.J.S.A. 2A:113–3 (repealed 1979). See
State v. Williams, 39 N.J. 471, 479, 189 A.2d 193
(1963); State v. Walker, 33 N.J. 580, 588, 166
A.2d 567 (1960). New Jersey apparently used the
same short form murder indictment from 1874 to
1979, which indictment encompassed the crime of
manslaughter as well as first degree and second
degree murder.  See State v. Zelichowski, 52 N.J.
377, 382, 245 A.2d 351 (1968), State v. Sullivan, 43
N.J. 209, 241–42, 203 A.2d 177 (1964). Even though
manslaughter was an offense distinct from, not a
degree of, murder, it nevertheless was subsumed
in the short form murder indictment. See State
v. Brown, 22 N.J. 405, 126 A.2d 161 (1956). This
factor takes on critical significance because under
the current death penalty statute a prior conviction
for manslaughter does not *437  constitute an
aggravating factor. N.J.S.A. 2c:11–3(c) 4(a). Thus
there is no firm basis for concluding, as the majority
does, that the Legislature intended to permit prior
non vult pleas to be considered a prior conviction for
the purpose of constituting a statutory aggravating
factor. Given the gravity of capital punishment
and the imperative that criminal statutes be strictly
construed, absent the clearest expression of a
contrary intent, it is fundamentally wrong to impute
this conclusion to the Legislature.

At the outset of the non vult plea practice,
judges accepting such pleas to short-form murder
indictments were required to “proceed, by
examination of witnesses, to determine the degree
of the crime, and give sentence accordingly.” State
v. Sullivan, supra, 43 N.J. at 243, 203 A.2d 177
(describing requirements of Rev.Stat. 1874 § 68,
p. 145). The degree-of-guilt hearing was necessary
because if the judge found the crime was first
degree murder, he or she could impose the death
penalty. In 1893, the Legislature amended the
murder statute so that defendants pleading non vult
could not be sentenced to death, only imprisoned
for life or a term of 30 years (the penalties for
first and second degree murder, respectively). See
L. 1893, c. 36 (precursor of N.J.S.A. 2A:113–3)

(repealed 1979). This charge tended to obviate any
factual inquiry relating to the degree of murder
since the sentence would not likely be affected by
such a determination. By accepting a non vult plea,
the court generally did not decide the factual issue
of the degree of defendant's guilt, for that issue was
not before the court. State v. Williams, supra, 39
N.J. at 479, 189 A.2d 193; State v. Walker, supra, 33
N.J. at 588–89, 166 A.2d 567. Further, the statutory
change appears to have created the notion that the
crimes committed, and therefore the convictions,
were presumed to be of second degree murder;
the penalties imposed by the Legislature matched
those crimes, even though the indictment continued
to charge manslaughter. See State v. Zelichowski,
supra, 52 N.J. at 382, 245 A.2d 351; State v. Sullivan,
supra, 43 N.J. at 242–43, 203 A.2d 177.

*438  Degree of guilt was never an issue because
imposition of the death penalty did not depend
on the use of prior murder convictions as an
aggravating factor. Indeed, the State was prohibited
from introducing evidence of defendant's prior
convictions for the purpose of punishment at
a capital trial. See State v. Forcella, supra, 52
N.J. at 288–89, 245 A.2d 181. Because no degree
of guilt was determined upon the acceptance of
non vult pleas since 1893, this Court should not
automatically view a conviction based on a non
vult plea to a short-form murder indictment as a
conviction for second degree murder. A defendant
who believed himself only guilty of manslaughter
and innocent of murder, but who might have been
found guilty of murder **350  at trial, might well
have accepted an offer to plea non vult to be sure
of escaping the death penalty.  See State v. Corbitt,
74 N.J. 379, 378 A.2d 235 (1977), aff'd, Corbitt v.
New Jersey, 439 U.S. 212, 99 S.Ct. 492, 58 L.Ed.2d
466 (1978). In that situation, it would be illogical
and unfair to assume that the “conviction” is for
murder. Consequently, in the absence of a clear
legislative expression that a prior non vult plea to
murder could, under appropriate circumstances,
be considered a prior conviction of murder, and
therefore an aggravating factor under N.J.S.A.
2C:11–3(c)(4)(a), this Court must conclude that it
was not intended to serve this purpose. It was
therefore reversible error to have permitted the jury
to consider it as an aggravating factor.
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In addition, it would be improper to allow the use
of such a prior non vult plea in the absence of
an adequate factual record demonstrating that the
underlying crime clearly constituted murder. Other
states have resolved this degree-of-guilt problem
through preliminary hearings. Under such a system,
before a plead of non vult to general murder could
be used as an aggravating factor, as in current
New Jersey capital cases, trial courts would have to
examine the record of the plea leading to the prior
conviction to determine degree of guilt, at *439
least where there is some evidence that the crime

committed was manslaughter. 39

39 In this case the record of the prior conviction
or non-vult plea contains evidence that would
be insufficient to establish murder. The factual
basis for the plea consisted of the following
exchange at the 1966 plea hearing:

THE COURT: How was this killing
done?
MR. RAMSEUR: You mean the way it
happened?
THE COURT: Yes. Knife or gun or
what?
MR. RAMSEUR: It was a gun.
THE COURT: With a gun?
MR. RAMSEUR: Yes.
THE COURT: In other words, you shot
your wife causing her death; is that right?
MR. RAMSEUR: Correct.
THE COURT: And what were the
circumstances?
MR. RAMSEUR: I gave her money for
my kids Christmas which she had given to
her boy friend, telling me she haven't saw
him, and demanding her to go and find
him. That is when she said she was not
going, and she started to run away, and I
shot her.

No other facts were adduced. At the
sentencing hearing, Judge Glickenhaus
referred to the facts contained within the
presentence investigation report:

THE COURT: ... This man had
no previous violations of the law.
Against that, however, I considered the
circumstances of the killing, a shooting
of the deceased when she was prone to

the ground, with a revolver which he had
recently acquired.

Further, at sentencing under the prior
conviction, defendant's counsel alleged that
defendant's wife had been continuously
unfaithful and neglected their children and
that defendant had been attacked with a
knife by one of her boyfriends. Defendant
also indicated that he never intended to kill
his wife.

Even if there were facts from which a reasonable
jury could infer that defendant had the requisite
mental state for murder, the convictions should not
be regarded as a murder conviction if that inference
was not inescapable or if a jury would not be legally
required to draw such an inference. See Henderson
v. Morgan, 426 U.S. 637, 645–46 n. 17, 96 S.Ct.
2253, 2258 n. 17, 49 L.Ed.2d 108, 115 n. 17 (1976).
The record in this case strongly suggests that it
is equally possible for a reasonable jury to find
manslaughter from the same circumstances.

Further, these proceedings occurred in 1965.
Voluntary manslaughter at that time included
slayings committed in a transport of passion
induced by an adequate provocation (provided
*440  the killing occurred before the passage of

time sufficient for an ordinary person in like
circumstances to “cool off”).  State v. Guido, 40
N.J. 191, 209, 191 A.2d 45 (1963); N.J.S.A. 2A:113–
5 (repealed). The difference between second degree
murder and manslaughter was the element of
malice. State v. Brown, supra, 22 N.J. 405, 126
A.2d 161. In Guido, for example, this Court held
that a course of ill treatment, including continuous
unfaithfulness, could induce a homicidal response
in a person of ordinary firmness if the accused
reasonably believed that it would continue. The
Court permitted a finding of provocation where a
wife intentionally emptied a gun into her sleeping
husband who had abused her and threatened to kill
her and their baby. Guido, **351  supra, 40 N.J. at
195–96, 211, 191 A.2d 45. There was in the prior
offense in the present case evidence of provocation,
which might have brought the case within the Guido
ruling had the defendant gone to trial. Further,
defendant said, “I never intended this is happen.”
Thus, the record of defendant's plea and sentence
in the 1965 conviction does not convincingly and
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clearly establish that he had the requisite intent for

first or second degree murder. 40

40 This Court in State v. Corbitt, 74 N.J.
379, 378 A.2d 235 (1977), aff'd, Corbitt v.
New Jersey, 439 U.S. 212, 99 S.Ct. 492, 58
L.Ed.2d 466 (1978) left open the possibility
that the former statute unnecessarily coerced
non vult pleas from defendants guilty only
of manslaughter. In Corbitt, the petitioner
unsuccessfully argued, on the basis of Jackson,
390 U.S. 570, 88 S.Ct. 1209, 20 L.Ed.2d
138 (1968), that any system under which the
defendant received a lesser penalty in exchange
for a guilty plea was unconstitutional. This
Court noted that “[t]he criminal process ... is
replete with situations requiring ‘the making
of difficult judgments' as to which course to
follow,” Corbitt, supra, 74 N.J. at 398, 378
A.2d 235 (quoting McGautha v. California, 402
U.S. 183, 213, 91 S.Ct. 1454, 1470, 28 L.Ed.2d
711, 729 (1971)), and that such dilemmas were
never thought to invade constitutional rights.
However, significantly, the Corbitt Court was
considerably less sanguine about the dilemma
when one choice involved the death penalty.
The Court concluded:

Finally, it is our considered view that
Jackson today is authority only for a
situation where a defendant faces the
prospect of a possible death sentence
if convicted as against the alternative
of merely a prison term if he pleads
guilty. We have hereinabove stressed the
language of Jackson emphasizing the
awful pressure exerted upon a defendant
whose choice of a course of action
may mean his death. At the time of
Jackson, the Court was undoubtedly
already sensitive to the considerations
which were to lead to the later broad
invalidation of death penalties in Furman
v. Georgia, 408 U.S. 238, 92 S.Ct. 2726,
33 L.Ed.2d 346 (1972). Cf. Witherspoon
v. Illinois, supra, 391 U.S. 510, 88 S.Ct.
1770, 20 L.Ed.2d 776. [Id. 74 N.J. at 399,
378 A.2d 235.]

It reasonably follows, then, that defendant's
non vult plea in 1966 should not be
considered voluntary at least for purposes
of determining whether the plea is a valid
prior conviction and an aggravating factor

under the death penalty statute. Other
courts have reached analogous conclusions.
In Commonwealth v. Colon-Cruz, 393 Mass.
150, 470 N.E.2d 116, 124 (1984), the
Massachusetts high court ruled that that
state's newly-enacted death penalty law,
which provided that the death penalty
could only be imposed after a jury
trial but permitted defendants to plead
guilty to first degree murder to avoid
any possibility of a death sentence, was
unconstitutional because it impermissibly
violated defendants' state constitutional
rights to demand a jury trial and against
self-incrimination. See Spillers v. State, 84
Nev. 23, 436 P.2d 18 (1968) (invalidating
under the right to trial by jury a rape statute
under which only a jury could impose the
death penalty); State v. Martin, 94 Wash.2d
1, 614 P.2d 164 (1980) (invalidating a statute
that authorized the imposition of the death
penalty upon conviction following a plea
of not guilty, but not following a plea of
guilty).

*441  In criminal cases, particularly death penalty
cases, any doubt or ambiguity should be resolved
in favor of the accused. See State v. Biegenwald,
96 N.J. 630, 640, 477 A.2d 318 (1984); State v.
Maguire, 84 N.J. 508, 514 n. 8, 423 A.2d 294 (1980).
Defendant's non vult plea, therefore, should not
have been considered a prior conviction of murder
under N.J.S.A. 2C:11–3c(4)(a). It is perverse to
use a procedural device available twenty years ago
to enable defendants to avoid a possible death
sentence as the vehicle for imposing one now.

In this case the jury erroneously determined that
defendant's non vult plea was an aggravating
factor. The death sentence should be vacated if,
as here, the jury improperly found a non-statutory
aggravating factor. While the Supreme Court in
Zant v. Stephens, supra, 462 U.S. 862, 103 S.Ct.
2733, 77 L.Ed.2d 235, did uphold a death sentence
imposed under Georgia law which was based on
three aggravating factors, one of which was found
to be invalid, that holding does not apply due
to differences in Georgia and New Jersey law.
Under the New *442  Jersey statute the jury is
expressly required to add together and then balance
aggravating and mitigating factors. See N.J.S.A.
2C:11–3c (3). Under New Jersey's statute, therefore,
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the factors are not solely a threshold screening
device to determine whether defendant is death-
eligible. Rather the aggravating factors are also a
device to determine whether the defendant is death-
selected. A defendant becomes death-selected in
this State when he becomes death-eligible; both
determinations are made simultaneously. In a very
real sense, therefore, the offense is defined when the
punishment is fixed.

**352  This difference means that the effect of
introducing an invalid factor in New Jersey can
differ from the effect of introducing an invalid
factor in Georgia. Under New Jersey's statute,
there is the real and inescapable possibility that
introduction of an invalid factor would have an
“ascertainable and ‘dramatic’ impact” on the jury
by infecting the weighing process. See Zant v.
Stephens, supra, 462 U.S. at 903, 103 S.Ct. at
2756, 77 L.Ed.2d at 267. Indeed, states whose
death penalty statutes require the jury to balance
aggravating and mitigating factors when deciding

whether to impose the death penalty, 41  usually
hold that a death penalty which is based on both
valid and invalid aggravating factors must be set
aside. See, e.g., Williams v. State, 274 Ark. 9, 621
S.W.2d 686, 687 (1981); State v. Irwin, 304 N.C.
93, 282 S.E.2d 439, 448–49 (1981); State v. Moore,
614 S.W.2d 348, 351–52 (Tenn.1981); Hopkinson v.
State, 632 P.2d 79, 90 n. 1, 171–72 (Wyo.1981);
cf. Barclay v. Florida, 463 U.S. 939, 103 S.Ct.
3418, 77 L.Ed.2d 1134 (1983) (judge's improper
use under state law of defendant's criminal record
as an aggravating factor did not require reversal
of death sentence despite Florida's requirement
that aggravating and *443  mitigating factors
be balanced since Florida court considered error
harmless due to absence of mitigating factors).

41 E.g., Ark.Stat.Ann. § 41–1302(1) (1977);
N.C.Gen.Stat. § 15A–2000(b) (Supp.1979);
Tenn.Code Ann. § 39–2–203(g) (Supp.1979);
Wyo.Stat. § 6–4–102(d)(1) (1977).

Despite its conclusion that a non vult plea can
be introduced as a prior conviction for the
purposes of Section c(4)(a), the majority would
allow defendants to present evidence to “cast some
doubt about the conviction's reliability as proof
that defendant committed murder.” Ante at 266.

That the majority needed to resort to elaborate
procedures and a rebuttable presumption regarding
non vult pleas, see ante at 265–266, only serves
to reinforce the conclusion that the non vult plea
should not be treated as a “prior conviction”
aggravating factor.

Under prior case law and the relevant statutes, it
is clear that the non vult plea cannot be considered
as a conviction of murder. Thus to consider the
prior non vult plea as an aggravating factor was
improper for purposes of capital sentencing. Given
the structure of the capital murder-death penalty
statute, the use of an improper factor must be
considered reversible error.

B.

My assessment differs from the majority's of the
prosecutorial misconduct that occurred in the
course of this trial. In my opinion this misconduct
in particular instances was egregious and highly
prejudicial. As a result defendant was denied a fair
trial, mandating reversal of his conviction.

With respect to this issue, it is important to
understand the scope and focus of appellate review
of capital murder-death penalty prosecutions.
That review is especially scrupulous and exacting.
The basic standard governing appellate review
of claimed errors in criminal trials remains that
expressed in State v. Macon, 57 N.J. 325, 335, 273
A.2d 1 (1971): “No matter how a test may be stated,
the question whether an error is reason for reversal
depends finally upon some degree of possibility that
it led to an unjust verdict.”

*444  The Court has demonstrated a reluctance
to disregard errors that affect the jury's impartial
deliberations upon the guilt of a criminal defendant.
In State v. Simon, supra, 79 N.J. at 206, 398 A.2d
861, this Court stated:

Errors impacting directly upon ... sensitive
areas of a criminal trial are poor candidates
for rehabilitation under the harmless error
philosophy. The harmful effects of errors of
this character cannot be readily measured by
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the empirical or objective assessment of the
evidence bearing upon the defendant's guilt.
For this reason, the rule of harmless error
should be summoned only with great caution
in dealing with the breach of fundamental
procedural safeguards “designed to assure a fair
trial.” (citations omitted).

**353  The Court reiterated this position in State
v. Czachor, 82 N.J. 392, 413 A.2d 593 (1980). There,
the issue was whether the repeated use of the Allen
charge constituted reversible error. In refusing to
apply the harmless error doctrine this Court stated:

We have recognized
that errors which impact
substantially and directly
on fundamental procedural
safeguards, and particularly
upon the sensitive process
of jury deliberations, are not
amenable to harmless error
rehabilitation.... A defendant
confronted with this kind
of trial error need not
demonstrate actual prejudice
in order to reacquire his right
to a fair trial. [Id. at 404, 413
A.2d 593.]

This Court was extremely reluctant to use the
harmless error doctrine in its treatment of New
Jersey's former death penalty statute. In State v.
Mount, supra, 30 N.J. 195, 152 A.2d 343, the
defendant was found guilty of murder in the first
degree and was sentenced to death. On appeal,
the defendant contended that the court's comments
during the voir dire examination unfairly prejudiced
his opportunity for a jury recommendation of
life imprisonment which would have automatically
voided his death sentence. The Court stated:

“It is not enough that a trial goes through the
forms of law. Especially where life is at stake it
is requisite that the trial judge should so guide
the jury that the jurors may be equipped to
determine whether death should be the penalty
for conduct. Of course society must protect itself.
But surely it is not self-protection for society to
take life without the most careful observance of

its own standards against the misuse of capital
punishment.” [Id. at 206, 152 A.2d 343 (quoting
Fisher v. United States, 328 U.S. 463, 66 S.Ct.
1318, 90 L.Ed. 1382, 1391 (1946) (Frankfurter, J.,
dissenting)).]

The Court recognized that the defendant voiced no
objection to the trial court's remarks and made no
motion for mistrial, but held that

*445  [w]here a life is at stake,
this court does not hesitate
in the interests of justice
to invoke the plain error
rule ... and to reverse when the
trial errors were impregnated
with the likelihood of having
harmed the substantial rights
of the defendant. [Id. 30 N.J.
at 213, 152 A.2d 343.]

The Court concluded that the defendant's
opportunity for a jury recommendation of life
imprisonment had been adversely affected, and
reversed the judgment of conviction.

I am satisfied that, as a matter of fundamental
fairness, in a capital murder-death penalty case
there must be a searching and strict standard
of judicial review. The appellate court must be
strongly persuaded and firmly convinced that there
was no real possibility that an error influenced the
jury to return a verdict of capital murder and the
death sentence. It is this standard under which we
must assess the prosecutor's conduct in this case.

The prosecutor's role is a special one in that his
interest is not in winning a case but in seeing that
justice is done. See Berger v. United States, 295 U.S.
78, 88, 55 S.Ct. 629, 633, 79 L.Ed.2d 1314, 1321
(1935); State v. Spano, 64 N.J. 566, 568–69, 319
A.2d 217 (1974); State v. Farrell, 61 N.J. 99, 104–
05, 293 A.2d 176 (1972). Thus “[i]t is as much his
duty to refrain from improper methods calculated
to produce a wrongful conviction as it is to use every
legitimate means to bring about a just one.” Berger
v. United States, supra, 295 U.S. at 88, 55 S.Ct. at
633, 79 L.Ed.2d at 1321; see State v. Spano, supra,
64 N.J. at 568–69, 319 A.2d 217; State v. Farrell,
supra, 61 N.J. at 104–05, 293 A.2d 176. When the
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prosecutor's conduct is so egregious as to deprive
the defendant of a fair trial, then the defendant's
constitutional rights have been violated.

A prosecutor may not in either specific or general
terms express to the jury his personal belief that a
defendant is guilty. See State v. Farrell, supra, 61
N.J. at 103, 293 A.2d 176; State v. Hipplewith, 33
N.J. 300, 311, 164 A.2d 481 (1960). An assertion
of belief may be reversible error if the prosecutor
insinuates that his or her opinion is based upon
expertise or special training **354  or is based on
facts not in evidence. See  *446  State v. Farrell,
supra, 61 N.J. at 103, 293 A.2d 176; State v.
Hipplewith, supra, 33 N.J. at 311, 164 A.2d 481. As
this Court noted:

The vice inherent in such
insinuation is that it
encourages the jury to base its
decision on the undisclosed,
superior knowledge of the
prosecutor, who, in their eyes,
represents the authority of the
government and the people of
the State. See Berger v. United
States, 295 U.S. 78, 55 S.Ct.
629, 79 L.Ed. 1314 (1935);
State v. Johnson, 31 N.J. 489,
at p. 511 [158 A.2d 11] (1960).
Additionally, the defense is
deprived of the opportunity
to cross-examine what is in
effect unsworn and probably
inadmissible testimony. Note,
54 Colum.L.Rev. 946, 955
(1954). [Id. at 311–12, 164
A.2d 481.]

The same considerations dictate that in summation
a prosecutor, while otherwise entitled to wide
latitude, must “stay” within the evidence. See State
v. Maybery, 52 N.J. 413, 437, 245 A.2d 481 (1968);
State v. Hill, 47 N.J. 490, 499, 221 A.2d 725 (1966).

In this case, defendant's primary defense consisted
of expert testimony relating to “diminished

capacity.” 42  The evidential support for this
defense was furnished mostly by Dr. Lewis, who
testified that defendant suffered from psychomotor

seizures *447  . The prosecutor both ridiculed Dr.
Lewis and brought his personal opinion to bear
against that of the witness. The prosecutor made
comments which, in a non-evidentiary fashion,
impermissibly demeaned and denigrated the witness
and projected his own personal views and opinions
with testimonial effect. On numerous occasions
the prosecutor intimated that, according to his
own personal belief and expertise, defendant had
“hoodwinked” Dr. Lewis. The first such incident
occurred when Dr. Lewis discussed defendant's
conduct as a child. The witness testified that,
according to defendant's mother, defendant's father
was shot in a card game and defendant, who was
then 11 years old, took his father's bloodstained
clothes “[a]nd kept them in his room and sat
with them and isolated himself with them.” The
prosecutor then testified in the form of a question:

42 “Diminished capacity” constituted
defendant's main defense with respect to guilt,
as well as being relevant in the penalty phase
of the trial. In his summation in the penalty
phase the defense attorney emphasized, as
a mitigating factor, the testimony that Mr.
Ramseur was a disturbed man and that he
was not whole. He also pointed to the expert
testimony that Mr. Ramseur was “literally
losing his mind, but more importantly, he's
losing that portion which controls or ...
controlled his judgment and ability to control
his own behavior.” The prosecutor in his
summation did not respond specifically to this
approach.

“Diminished capacity” also was implicated
in the issue of flight. Defense counsel
objected to a charge on flight. The trial
court gave a charge on flight because
the defendant's own psychiatrists testified
that flight would have a bearing on
whether the defendant was suffering from
a psychomotor seizure at the time of the
murder, i.e., was suffering from diminished
capacity. However, these reasons were not
explained or communicated to the jury.
Rather, the instruction focused on “flight”
only as evidence of “consciousness of guilt.”
Hence, defendant contends, the charge
authorized consideration of a non-statutory
aggravating factor, i.e., consciousness of
guilt, which prevented the jury from
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fully considering the defendant's mental
problems in mitigation. The trial court's
failure to make clear that “consciousness
of guilt” with respect to flight from the
scene was relevant only as it bore on
the evidence of the mitigating factors
concerning mental culpability, not as
any independent aggravating factor, was
arguably harmful error.

You know something about how a person who
commits a crime behaves when you talked about
Mr. Ramseur giving a statement. Don't you know
that the police at the scene of a homicide would
secure the clothing and keep them for evidence
and hold them for a long period of time and they
wouldn't turn them over to an 11–year-old kid?
Do you believe that really happened?
The prosecutor clearly offfered his own personal
belief in defendant's guilt to neutralize Dr. Lewis'
expert testimony, and further, he insinuated that

his belief was based on expertise. 43

43 This was compounded by at least two
other incidents. At one point the following
discussion occurred:

Q Do you think you're any more qualified
to say whether or not he would be
in a position to knowingly make up a
story or excuse than anybody else in this
courtroom?
A Yes, certainly I would hope so after
many years.
Q How about more than me?
A Yes.
Q Do you know anything about my
background with how many cases of
homicides I have handled? In my career?
A However—
Q How many murderers I've spoken to?
A Yes, but you are not a physician and
you are not a neurologist and you do not
know what to look for in these particular
areas to the best of my knowledge, that is
your area of expertise.
Q What do you know whether or not I
have any training in the area of medicine
and psychiatry.
A To the best of my knowledge you are
not a psychiatrist.
Q Do you know?

A I'm not positive but I would have been
introduced to you as a doctor had you
been.
Q Well, you've never been introduced
to me, have you? You're saying you're
more qualified than I am to make a
determination, given an opinion as to
whether or not a man such as this under
these circumstances would render such a
story, right?
A That is why they called in psychiatrists
as expert witnesses and not an attorney as
an expert witness.
A Is that why?
Q Yes.

As did this discussion:
Q Doctor, using just common sense
like anybody in this courtroom would
you, like any of those kinds back there
(indicating), like any of these men here,
these women (indicating), whatever they
may be in walks of life in this courtroom,
use your common sense.
Isn't it the most logical, most reasonable
explanation that this man after having
done that act was fleeing the scene, after
he just killed somebody?
A It is not logical. That's why you ask an
expert witness. It is not my mind—
Q You have a different type of logic than
anybody has. You have a different kind
of common sense. Is your common sense
and logic any better than anybody's in this
courtroom?
A My logic is—
Q —is your logic and common sense in
your opinion any better than anybody
in this courtroom, including those young
boys in the back, Doctor, who appear to
be fourteen or fifteen years old?
A In regard to this, yes.
Q Do you think your common sense
and logic in regard to this is better
than the Prosecutor in the State of New
Jersey who has tried maybe two hundred
criminal jury cases and investigated a
thousand? Do you think it is better than
this unnamed person?

**355  *448  The Supreme Court has vacated
a death sentence where the prosecuting attorney
injected into his argument at summation his own
account of his record as a prosecutor to persuade
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the jury that he did not ask for the death penalty
where it was not deserved. See State v. Westbrook,
408 U.S. 939, 92 S.Ct. 2873, 33 L.Ed.2d 761 (1978),
vacating 279 N.C. 18, 181 S.E.2d 572 (1971). In this
case, there was nothing inadvertent or accidental

*449  in what the prosecutor did. 44  That conduct
clearly is prosecutorial misconduct, see State v.
Farrell, supra, 61 N.J. at 103, 293 A.2d 176; State
v. Hipplewith, supra, 33 N.J. at 311, 164 A.2d 481,
and, in my estimation, was highly prejudicial.

44 Defense counsel also points to the prosecutor's
extensive questioning about Dr. Lewis' failure
to get defendant's old medical records.
Dr. Lewis had testified that she believed
that the more intensive a behavorial and
medical history a doctor has, the better
her opinion will be. She then stated
that defendant's old medical records were
unavailable, and explained how defense
counsel and investigators had tried to locate
this information and that some of it had been
obtained from defendant's family. Apparently,
the records were unavailable because of a
fire. The prosecutor directed myriad questions
at Dr. Lewis about what she personally
had done to get records apart from what
defense counsel and investigators had done.
Eventually, defense counsel and the witness
complained about prosecutorial harassment.
The court ruled that the questions were
proper but the prosecutor had made his point.
Nevertheless, the prosecutor later continued
to question Dr. Lewis concerning her own
personal efforts to got the records.

Defense counsel contends that the
prosecutor knew that Dr. Lewis' opinion
was not invalid simply because she did
not do her own legwork and that this
line of questioning was “a cheap shot at
the witness.” The questioning was rude
and abusive, as were other ridiculing
and unnecessary comments made by the
prosecutor to the witness, and they could
very likely have caused an average juror to
reject testimony which the juror would not
otherwise reject.

C.

Defendant also raises the claim that the trial
court's charge that the jury consider the issue of
penalty without “sympathy” constituted reversible
error. At the close of the penalty phase, defendant
requested that the jury be instructed to consider
“fairness and mercy” and “compassion and
sympathetic understanding” as mitigating **356

factors. 45  The trial court rejected the *450
request and instructed the jury that it “should
decide the case on the evidence without any bias,
prejudice or sympathy and, of course, without
reference to conjecture” and with “cool, calm and
dispassionate judgment.” (Emphasis added). The
trial court also explained the process by which
the jury was to weigh the aggravating against the
mitigating factors, including an instruction that the
jury might consider as mitigating evidence “any
other factor which is relevant to the defendant's
character or record or to the circumstances of
the offense.” Nevertheless, defendant contends, the
court's charge effectively removed considerations
of sympathy and compassion from the jury's
deliberations and, further, prevented the jury
from properly assessing the other mitigating
circumstances. The majority rejects this position.
It contends that the Supreme Court's decision in
California v. Brown, 479U.S. 538, 107 S.Ct. 837, 93
L.Ed.2d 934 (1987), supports its determination.

45 Defendant requested that the jurors be
instructed as follows:

Ladies and gentlemen, it is now your
duty to determine what punishment will
be imposed upon Mr. Ramseur.... You
must now decide whether extenuating
circumstances exist which in fairness and
mercy require that Mr. Ramseur be
confined to prison with no possibility
of parole for 30 years, or whether
the Prosecutor has proven aggravating
circumstances which you believe warrant
Mr. Ramseur's execution.
Mitigating factors do not necessarily
constitute a justification or excuse
for the offense; rather they are
circumstances which in fairness and
mercy, may be considered as extenuating
or reducing the degree of blame or
moral culpability; circumstances which
in your human experience warrant the
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exercise of compassion and sympathetic
understanding.
Even if you find that one or more
aggravating factors exist, you as the
sentencing body may still determine that
in fairness and mercy a sentence of death
would be unjust. (Emphasis added)

There can be no genuine dispute that in determining
whether or not to impose the death sentence, among
the many factors the jury may rationally take into
consideration is sympathy or compassion for the
defendant. This has long been acknowledged by the
Supreme Court, e.g., Winston v. United States, 172
U.S. 303, 312–13, 19 S.Ct. 212, 215, 43 L.Ed. 456
(1899). We also have firmly understood that juries
must be allowed to consider “sympathy for the
accused in deciding whether the punishment shall
be death,” State v. Conyers, 58 N.J. 123, 137, 275
A.2d 721 (1971); State v. Mount, supra, 30 N.J. 195,
152 A.2d 343. While jury discretion must be guided
and confined by suitable standards, the ultimate
decision as to whether a defendant deserves to die
*451  cannot be totally scientific or objective. The

jury in a criminal trial “serves as the conscience
of the community, and the embodiment of the
common sense and feelings reflective of society as a
whole.” State v. Ingenito, supra, 87 N.J. at 212, 432
A.2d 912; United States v. Quarles, 350 U.S. 11, 18–
19, 76 S.Ct. 1, 5–6, 100 L.Ed. 8 (1955); Duncan v.
Louisiana, 391 U.S. 145, 88 S.Ct. 1444, 20 L.Ed.2d
491 (1968).

The Supreme Court has invalidated death penalty
statutes that have attempted in any way to limit
the circumstances which the jurors could consider
in mitigation at the penalty phase of capital trials.
Lockett v. Ohio, supra, 438 U.S. 586, 98 S.Ct. 2954,
57 L.Ed.2d 973; Eddings v. Oklahoma, supra, 455
U.S. 104, 102 S.Ct. 869, 71 L.Ed.2d 1.

[The] Eighth and Fourteenth
Amendments require that
the sentencer ... not be
precluded from considering as
a mitigating factor, any aspect
of a defendant's character
or record and any of the
circumstances of the offense
that the defendant proffers as
a basis for a sentence of less

than death. [Lockett v. Ohio,
supra, 438 U.S. at 604, 98
S.Ct. at 2964, 57 L.Ed.2d at
990 (footnote omitted).]

Indeed, N.J.S.A. 2C:11–3(c)(5)(h) requires that the
jury consider in mitigation “any factor which is
relevant to the defendant's character or record or
to the circumstances of the offense.” This statutory
provision is accorded a liberal interpretation in
order to assure complete fairness to the defendant.
State v. Davis, 96 N.J. 611, 477 A.2d 308 (1984).

**357  Here, the trial court not only refused to
instruct the jurors that they could incorporate
sympathetic and compassionate feelings into their
analysis of the mitigating circumstance, he forbade
them to do so. Clearly this constitutes an
impermissible curtailing of the defendant's right to
have the jury consider every possible mitigating
circumstance. In People v. Bandhauer, 1 Cal.3d
609, 463 P.2d 408, 83 Cal.Rptr. 184 (1970),
the defendant, charged with capital murder,
presented evidence of an abused childhood, mental
impairment and alcoholism in mitigation of
penalty. The trial court charged the jury that “[t]he
law forbids you to be governed by mere sentiment,
conjecture, sympathy, passion, prejudice, public
opinion or public *452  feeling.” 463 P.2d at
416, 83 Cal.Rptr. at 192. The Supreme Court of
California held this charge to be reversible error:

Thus, jurors who may have
felt sympathy for defendant
because of the evidence of
his tragic childhood might
also have felt compelled as
“the law of the case” to
disregard such sympathy even
though the consequence was
to impose a death penalty they
otherwise would have deemed
unwarranted. [Id.]

Further, the court ruled that the additional
instruction to the jurors that they were “entirely free
to act according to your own judgment, conscience
and absolute discretion” was not sufficient to
overcome the effect of the court's direction to
ignore sympathy and sentiment. Id.; see People
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v. Stanworth, 71 Cal. 2d 820, 457 P.2d 889, 80
Cal.Rptr. 49 (1969); People v. Polk, 63 Cal.2d 443,
451, 406 P.2d 641, 47 Cal.Rptr. 1 (1965); People
v. Friend, 47 Cal.2d 749, 767, 306 P.2d 463 (1957);
State v. Crawford, 260 N.C. 548, 133 S.E.2d 232
(1963); State v. Connor, 244 N.C. 109, 92 S.E.2d 668
(1956).

The Supreme Court of Georgia came to the same
conclusion in Legare v. State, 250 Ga. 875, 302
S.E.2d 351 (1983). While the case was reversed
on another ground, for purposes of the retrial
the court considered the defendant's challenge to
a charge that instructed the jurors to render a
penalty verdict “unaffected by either sympathy or
prejudice.” Id. at 354. Citing to Lockett v. Ohio,
supra, the Georgia Supreme Court noted that no
aspect of a defendant's background or character
can be excluded from the jury's consideration. The
court found that the trial judge's charge properly
instructed the jury “to consider in mitigation all
circumstances which in fairness and mercy offer
a basis for not imposing the death penalty....” Id.
Nevertheless, the court ruled:

But the jury was also
charged not to base their
verdict on sympathy for the
defendant. Since the evidence
in mitigation might well
evoke sympathy, we find
these charges in irreconcilable
conflict. Because the charge
complained of might well
confuse the jury and limit
their constitutionally required
consideration of evidence
in mitigation, we hereby
disapprove it. [Id.]

The Supreme Court of the State of Washington
also found error when the trial court instructed
the jury “not to be moved *453  by sympathy or
influenced by prejudice” in coming to a verdict.
State v. Quinlivan, 81 Wash.2d 124, 499 P.2d 1268,
1271 (1972). The court noted that “contrary to
this implication in the instructions, sympathy is an
appropriate factor in the jury's consideration of the
penalty issue”, id. 499 P.2d at 1272, and found

this charge to be one of several errors requiring a
reversal.

Our own understanding is in accord with these
views. In State v. Conyers, supra, 58 N.J. 123, 275
A.2d 721, we considered a trial court instruction
that “[s]ympathy should play no part in your
deliberations.” Id. at 136, 275 A.2d 721. Conceding
that such an admonition would be appropriate
with regard to the jury's determination of guilt or
innocence, defendant argued that the jury might
have misunderstood and applied this admonition to
the penalty portion of its deliberations. We stated
that “there is no dissent from the proposition that a
jury should not be told to exclude sympathy for the
accused in deciding whether the punishment shall
be death.” Id. at 137, 275 A.2d 72.

There should be no quarrel with the proposition
that compassion and sympathy for the defendant
are proper considerations **358  for the jury
in assessing penalty. The exclusion of these
considerations from the jury's deliberations in a
capital case should be considered highly prejudicial.
In this case, the trial court's instruction to exclude
sympathy was delivered at the close of the penalty
phase, and could only have been understood by the
jurors to be applied to their penalty deliberations.

The Court is misguided in treating California v.
Brown as determinative. In Brown, the trial judge
charged the jury that they “must not be swayed
by mere sentiment, conjecture, sympathy, passion,
prejudice, public opinion or public feeling” in
making the penalty decision. Brown, 479 U.S. at
––––, 107 S.Ct. at 840, 93 L.Ed.2d at 940. In
delivering the opinion of the Court, Chief Justice
Rehnquist reaffirmed the established principles that
a capital defendant must be allowed to introduce
any relevant mitigating evidence regarding his
character or record or the circumstances of the
offense, and that consideration of *454  such
evidence by the jury is constitutionally indispensible
to the process of imposing a death sentence. Id.
However, he went on to state that since the
sentencer cannot be given “unbridled discretion”
in determining who is to be sentenced to death,
an instruction prohibiting a jury from considering
“extraneous emotional factors,” i.e., sympathetic
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response not rooted in the mitigating evidence
introduced during the penalty phase, would be
constitutionally permissible. Id. 479 U.S. 538 –
––––, 107 S.Ct. at 840, 93 L.Ed.2d at 941.

In evaluating the instruction challenged in Brown,
the Chief Justice concluded that because the
jury was told “to avoid basing its decision on
mere sympathy,” no reasonable juror would have
understood it as an admonition to ignore emotional
responses emanating from the mitigating evidence
presented. Id. –––U.S. at ––––, 107 S.Ct. at 840,
93 L.Ed.2d at 940. The use of the word “mere” to
modify “sympathy” would have been understood
to apply to extraneous factors divorced from the
evidence. Id. In this case, however, the instruction
given by the trial court differed significantly. As
noted, the trial court told the jurors that they
should decide the penalty “on the evidence without
any bias, prejudice or sympathy ...” (emphasis
added). Because of the use of the word “any”
in conjunction with a specific reference to “the
evidence,” the instruction at issue here could be
reasonably understood as excluding even sympathy
that might emanate from the mitigating testimony
presented by the defense. Thus, even under the
Brown ruling, this instruction is constitutionally
defective.

Additionally, the impression given by the trial
court here, that the jury should not be moved
by considerations of sympathy, was intensified by
several of the comments made by the prosecutor
in his penalty-phase summation. The prosecutor
denigrated the significance of sympathy or

compassion. 46  He *455  invited the jury to believe
**359  that such feelings were improper—“human

weakness,” “human frailty,” inconsistent with the
law, and an abdication of responsibilities. Justice
O'Connor grasped this identical point in her
concurrence in California v. Brown, supra. She
concluded that the “mere sympathy” instructions
considered together with remarks made by the
prosecutor in summation suggesting that the
jurors should ignore mitigation evidence about
the defendant's background may have impaired
the jury's proper consideration of the mitigating
factors. Accordingly, she recommended that on
remand the California Supreme Court consider

whether the combination of instruction and
comments may have created an impermissible
ambiguity in the minds of the jurors as to their
responsibility to consider all of the mitigating
evidence introduced by the defendant. Id. 479 U.S.
at ––––, 107 S.Ct. at 842, 93 L.Ed.2d at 943
(O'Connor, J., concurring).

46 The prosecutor in summation made these
comments:

Who will decide, counsel asks you
whether Mr. Ramseur lives or dies? Put
in a very emotional and very sympathetic
manner of which the defense tries to get
to your sympathy, ladies and gentlemen,
and to mine, tries to get to the human
weakness if you will, human frailty in all
of us and that is to let emotions overcome
facts and reality ... Ask yourself, ladies
and gentlemen, whether or not that play
on emotion should really play a role in
your deliberations.

It's emotional but take ahold of your
emotions and look at why you're here.
You're here representing everybody out
there. You're here to say to these people
out in the streets working, living, playing
that I will uphold the laws as a juror. It's
not easy, I don't like it, I don't want it but
I will do it and I will deal with it not out of
emotion or sympathy or bias or prejudice
but I will render a decision consistent with
the laws, consistent with the laws that are
here to protect us, all of us.
The most difficult things we do in our
life are not the things we enjoy, you
know that. The things we enjoy in life
are the easy things in life. It's the difficult
decisions, the ones which you anguish
over which you lose sleep over, which
you may cry over and which you may die
over. They're the difficult ones but once
we start abdicating those responsibilities,
once we start giving them up, ladies
and gentlemen, and getting emotional and
getting emotional and getting sympathetic,
where it shouldn't be, once we start to
get into that frame of mind the system is
going to collapse. (Emphasis supplied).

*456  The Supreme Court in Brown disingenuously
suggests that “the jury's ... reliance on extraneous
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emotional factors ... would be far more likely to turn
the jury against a capital defendant than for him.”
Id. 479 U.S. at ––––, 107 S.Ct. at 840, 93 L.Ed.2d
at 941 (majority opinion). However, the decision
really implies that the constitutional prohibitions
against arbitrary imposition of the death penalty
require the elimination of mercy, sympathy and
compassion from the deliberations of a jury because
these might result in the arbitrary sparing of life. In
my opinion a condemned defendant's rights under
both federal and State Constitutions do not imply
such judicial neutrality, nor require the extirpation
of such humane impulses from capital sentencing
proceedings.

It must be presumed that jurors conscientiously
follow the trial court's instructions; the jury
here was admonished to and presumably did
eliminate sympathy and compassion from its
penalty phase deliberations. While prejudice under
these circumstances should be presumed, in this
case the erroneous instructions are likely to
have actually affected the jury's deliberation. In
this case the jurors first announced that they
were deadlocked and then, following coercive
instructions, found an equal number of aggravating
and mitigating factors. It eventually weighed these
factors to bring it to the ultimate sentence of death.
To have allowed jurors to incorporate feelings of
sympathy into their deliberations might well have
altered the balance in defendant's favor.

D.

I am firmly of the belief that reversible error
occurred when the trial court permitted the
jury to consider as an aggravating factor, under
c(4)(a), defendant's prior non vult plea. In my
view, such a plea does not constitute a prior
conviction of murder and in this case does not
clearly and convincingly demonstrate that the
underlying crime constituted murder in the first
degree under the former criminal statute. Under
the *457  heightened standard of review applicable
to capital murder-death penalty prosecutions, there
was also serious prejudicial misconduct on the
part of the prosecutor, who, through excessively
aggressive cross-examination, improperly fostered

and presented to the jury his own personal belief
and expert view that a key defense witness was
not credible or competent and that her opinion on
critical defense issues was not to be given weight by
the jury. The prosecutor further added prejudicial
influence by insisting in summation, during the
penalty phase of the trial, that it would be wrong
for the jury to give any consideration to notions of
sympathy. These comments combined with the trial
court's specific instruction to the jury to remove
considerations of sympathy not only had the
capacity to confuse and mislead the jury but very
likely contributed to their imposition of the death
penalty. These several, seriously prejudicial errors
furnish added grounds for reversal of defendant's
conviction and sentence.

V.

Irremediable prejudicial error occurred when the
trial court coerced the jury to return a unanimous
verdict for the death penalty. This error requires
the vacation of defendant's death sentence, as the
majority **360  itself fully understands. Ante at
284. The Court also holds that where a trial court
in a capital case has erroneously given coercive
supplemental instructions, in violation of State v.
Czachor, supra, 82 N.J. 392, 413 A.2d 593, to
a jury that has expressed its inability to agree,
the defendant may not be subjected to another
capital sentencing proceeding. Id. at 284–285.
However, the basis for the majority's ruling is not
explained. The majority refuses to acknowledge the
constitutional underpinnings of the result it reaches,
positing, instead, a rule apparently limited to this
particular situation. I agree with the Court's ruling
that defendant may not, on retrial, be sentenced
to death. However, I believe that this result is
mandated by constitutional principles of double
jeopardy and fundamental fairness.

*458  When there is error in the penalty phase
of a trial, resulting in the imposition of the
death sentence, the Supreme Court has sanctioned
the vacation of this sentence while leaving the
conviction intact. See, e.g., Eddings v. Oklahoma,
supra, 455 U.S. 104, 102 S.Ct. 869, 71 L.Ed.2d 1;
Adams v. Texas, supra, 448 U.S. 38, 100 S.Ct. 2521,
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65 L.Ed.2d 581; Roberts v. Louisiana, supra, 431
U.S. 633, 97 S.Ct. 1993, 52 L.Ed.2d 637; Gardner
v. Florida, supra, 430 U.S. 349, 97 S.Ct. 1197, 51
L.Ed.2d 393. We have on occasion done the same
thing. See, e.g., State v. Mount, supra, 30 N.J. 195,
152 A.2d 343; State v. White, 27 N.J. 158, 142 A.2d
65 (1958). A retrial of the penalty phase has not
been viewed as violating double jeopardy because
the defendant was not previously acquitted of the
death sentence nor on retrial would he be subjected
to a more serious penalty than earlier imposed.

However, double jeopardy does bar resentencing
if, in the earlier trial, the defendant was in fact
sentenced only to life imprisonment. See Bullington
v. Missouri, 451 U.S. 430, 101 S.Ct. 1852, 68
L.Ed.2d 270 (1981). This result is based upon
the fact that a sentence of life imprisonment is
tantamount to an acquittal of the death penalty.
The law is settled that a judgment of acquittal bars
further prosecution on any aspect of a criminal case.
Sanabria v. United States, 437 U.S. 54, 98 S.Ct.
2170, 57 L.Ed.2d 43, 56 (1978); Burks v. United
States, 437 U.S. 1, 98 S.Ct. 2141, 57 L.Ed.2d 1, 9
(1978); State v. Tropea, 78 N.J. 309, 394 A.2d 355
(1978); State v. Lynch, 79 N.J. 327, 343, 399 A.2d
629 (1979).

While this case may be distinguished from
Bullington on the ground that defendant was not
explicitly sentenced to life imprisonment, there are
equally strong reasons militating against a second
exposure to the death penalty. When the trial court
rejected the jury's announcement that it could not
agree and then coerced the jury into returning
a unanimous verdict for the death penalty, it
unfairly and improperly deprived defendant of
the very real opportunity to have had the jury
return a life sentence. Moreover, we can fairly
infer from *459  these circumstances that the jury
was otherwise unable to find sufficient evidence
to return a unanimous verdict for a sentence of
death. Consequently, exposure of the defendant
to a second death penalty trial would, on state
constitutional grounds, violate principles of double
jeopardy and fundamental fairness.

Neither the United States Supreme Court nor
this Court has ever expressly decided or

discussed the exact question presented before us.
However, in deciding whether to resentence capital
murder defendants generally, two fundamental
constitutional rights are implicated: the prohibition
against double jeopardy and the due process
guarantee, as well as the related principle of
fundamental fairness.

It is settled that double jeopardy applies to
sentencing as well as conviction. See Ex Parte
Lange, 85 U.S. (18 Wall.) 163, 21 L.Ed. 872 (1873).
As noted, the Supreme Court ruled in Bullington
v. Missouri, supra, 451 U.S. 430, 101 S.Ct. 1852,
68 L.Ed. 2d 270, that a capital defendant who
had earlier been sentenced to life imprisonment
could not, on remand, be resentenced to the death
penalty. The Court held that a sentencing hearing
is, for double jeopardy purposes, a trial. Thus,
resentencing was barred because the jury's first
sentence was tantamount to a finding that the
evidence **361  was insufficient to support the
death sentence—defendant had been acquitted of
the death penalty. See Sanabria v. United States,
supra, 437 U.S. at 69, 98 S.Ct. at 2181, 57 L.Ed.2d at
56 (a judgment of acquittal bars further prosecution
on any aspect of a criminal trial.)

In pre-Furman cases arising from the state
courts, the Supreme Court would frequently leave
convictions of guilt standing but vacate the death
penalty when trial error affected sentencing alone.
See Maxwell v. Bishop, 398 U.S. 262, 90 S.Ct. 1578,
26 L.Ed.2d 221 (1970); Boulden v. Holman, 394
U.S. 478, 89 S.Ct. 1138, 22 L.Ed.2d 433 (1969);
Witherspoon v. Illinois, 391 U.S. 510, 88 S.Ct.
1770, 20 L.Ed.2d 776 (1978). These cases apparently
contemplate either resentencing or modification of
the sentences to life imprisonment. Of course, *460
where the Court struck down entire death penalty
provisions of state or federal laws, modification
of the sentence to life was also permissible. In
Furman v. Georgia, supra, for example, the Court
reversed the consolidated state court decisions
only insofar as they imposed the death penalty.
There being no other valid penalty on remand,
however, the defendants' sentences were modified
to life imprisonment. See Sullivan v. State, 229
Ga. 731, 194 S.E.2d 410 (1972); see also United
States v. Jackson, 390 U.S. 570, 88 S.Ct. 1209,
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20 L.Ed.2d 138 (1968) (sentence modified to life
imprisonment).

In post-Furman cases, the Supreme Court has
continued to vacate defendants' death sentences
while affirming their convictions. See, e.g., Eddings
v. Oklahoma, supra, 455 U.S. 104, 102 S.Ct. 869,
71 L.Ed.2d 1; Adams v. Texas, supra, 448 U.S.
38, 100 S.Ct. 2521, 65 L.Ed.2d 581; Roberts v.
Louisiana, supra, 431 U.S. 633, 97 S.Ct. 1993, 52
L.Ed.2d 637; Gardner v. Florida, supra, 430 U.S.
349, 97 S.Ct. 1197, 51 L.Ed.2d 393; S. Roberts
v. Louisiana, 428 U.S. 325, 96 S.Ct. 3001, 49
L.Ed.2d 974 (1976); Davis v. Georgia, 429 U.S.
122, 97 S.Ct. 399, 50 L.Ed.2d 339 (1976); Woodson
v. North Carolina, supra, 428 U.S. 280, 96 S.Ct.
2978, 49 L.Ed.2d 944. In effect, the Court has
left to the individual states the decision as to the
proper disposition of a capital murder case in
which the prejudicial error affected only sentencing.
There are, therefore, compelling reasons to examine
our own constitutional jurisprudence to determine
whether allowing defendant to be resentenced
to death comports with our notions of double
jeopardy and fundamental fairness.

We have recognized the interaction between
principles of double jeopardy and fundamental
fairness. When a defendant has been acquitted—
for any reason—he may not again be prosecuted
for the same crime. State v. Tropea, supra, 78
N.J. 309, 394 A.2d 355; State v. Lynch, supra, 79
N.J. 327, 399 A.2d 629. Moreover, it is settled
that where there has been a determination that
evidence is insufficient to support a conviction, a
defendant may not be tried again—even when this
determination is made on appeal. *461  See State
v. Lynch, supra, 79 N.J. 327, 399 A.2d 629. We have
also ruled, primarily on grounds of fundamental
fairness, that a defendant may not be exposed to
multiple trials involving the same or related crimes,
particularly when the state has had an adequate and
reasonable opportunity to prosecute the defendant.
See, e.g., State v. Abbati, 99 N.J. 418, 493 A.2d 513
(1985); State v. Gaffey, 92 N.J. 374, 456 A.2d 511
(1983); State v. Gregory, 66 N.J. 510, 333 A.2d 257
(1975).

As noted, the issue of whether a capital
defendant can be resentenced to death, under the
circumstances presented by this case, has never
been fully considered. It is fair to assume that
the apparent dearth of cases in which the issue of
retrial has arisen is due to the small number of
capital cases prosecuted in New Jersey and death
penalties returned by juries. However, in State v.
Laws, 50 N.J. 159, 233 A.2d 633 (1967), reargued
and sentences modified, 51 N.J. 494, 242 A.2d 333,
cert. denied, 393 U.S. 971, 89 S.Ct. 408, 21 L.Ed.2d
384 (1968), we held, under the former death penalty
statute, that errors affecting only the sentence
should result in modification of the death penalty
to life imprisonment. In that case, defendants were
tried and convicted of murder in the course of
a **362  robbery. After deliberating for several
hours, the jury asked if it could return a binding
verdict of life imprisonment without possibility
of parole. Although the trial judge replied in the
negative, he failed to explain that, under State v.
White, supra, 27 N.J. 158, 142 A.2d 65, a jury
is prohibited from consideration of parole when
deciding punishment. The jury then sentenced the
defendants to death. On appeal, this Court ruled
that the trial court's error was prejudicial but that
the error related solely to the death sentences. On
reargument, the Court held that a new trial on the
issue of punishment alone would be inappropriate.
State v. Laws, supra, 51 N.J. at 511, 242 A.2d
333. We based this decision primarily upon the
impracticality of such a trial. The Court noted that
the costs in terms of time and money to the State of
either a partial or full retrial would most likely be
very large. Moreover, the Court was *462  unable
to conceive of the operation of a penalty trial. Id. at

511–12, 242 A.2d 333. 47

47 The majority holds that defendant may not be
resentenced to the death penalty because he
has “irrevocably lost not merely a theoretical
possibility but a substantial likelihood that,
absent the [coercive Allen charge], the jury
would have reached a verdict resulting in
imprisonment rather than death.” Ante at 285.
In effect, the Court is saying that it would
be impossible and fundamentally unfair to
attempt to reconstruct the jury deliberations
on remand: the course cannot be rerun. In
this respect the majority tacitly adopts the
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rationale of State v. Laws, supra, 51 N.J.
at 511–12, 242 A.2d 333, relating to the
impracticality of a retrial on the sentencing
issue alone.

In my opinion, these considerations remain
relevant, if not dispositive, in deciding the correct
disposition of this case. When the previous trial
has been prolonged and complicated, it would be
fundamentally unfair to subject defendant to the
painful rigors of another death sentence trial. See
State v. Gregory, supra, 66 N.J. 510, 333 A.2d 257;
cf. United States v. Scott, 437 U.S. 82, 87, 98 S.Ct.
2187, 2191, 57 L.Ed.2d 65, 71–72 (1978) (“[T]he
State with all its resources and power should not
be allowed to make repeated attempts to convict
an individual for an alleged offense, thereby ...
compelling him to live in a continuing state of
anxiety and insecurity.”). When it is practically
impossible to rectify the issue of punishment on
remand, considerations of fundamental fairness
should preclude such a retrial.

In this case, although the proceedings were
bifurcated, the guilt trial was prolonged and the
record produced therein became the sole evidential
record in the penalty phase of the trial. The end
result was no different from a unitary trial on
guilt and punishment. Thus, we should adopt
the salutary resolution of Laws by modifying
defendant's sentence to life imprisonment.

More importantly, other considerations also
implicating notions of double jeopardy and
fundamental fairness militate against the defendant
once again being exposed to the death penalty. The
capital murder-death penalty statute contemplates
*463  three possible final penalty verdicts: a

unanimous verdict that results in a sentence of
death, a unanimous verdict that results in life
imprisonment, and a non-unanimous verdict that
results in a sentence of life imprisonment. In this
case, defendant argues that the jury had in fact
reached a non-unanimous verdict and, therefore,
that a sentence of life imprisonment should have
been imposed.

I believe that the trial court improperly refused
to accept the jury's communication as a non-
unanimous verdict. The jury had been instructed

that it was permissible to reach a non-unanimous
verdict and that the result would be life
imprisonment. Moreover, it had deliberated a
sufficient amount of time to have reached such
a determination. While the intended effect of the
jury's communication was not crystal clear, the trial
court was derelict in not clarifying its meaning. If
the court had allowed the jury to clarify further
its communication, the jury might have indicated
that the non-unanimous verdict was intended to
be its final disposition. Not having done so, the
communication should have been accepted at its
face value—a determination by the jury that it could
not agree. Thus, the trial court irrevocably deprived
the defendant of **363  the opportunity to have
had this jury impose a sentence of life imprisonment
rather than the penalty of death.

If the jury had reached such a disposition—a non-
unanimous verdict for life imprisonment—double
jeopardy would protect defendant from a retrial
on the death sentence. See Bullington v. Missouri,
supra, 451 U.S. 430, 101 S.Ct. 1852, 68 L.Ed.2d
270. Unfortunately, the jury deliberations and
determinations cannot be reconstructed, the course
cannot be rerun. Under these circumstances—when
the consequence of ambiguity may be death—
defendant is entitled to the benefit of this important

doubt. 48  Thus, the express announcement by the
*464  jury of its inability to agree on a unanimous

verdict should be deemed a non-unanimous verdict
—which results in a sentence of life imprisonment.
On grounds of double jeopardy and fundamental
fairness, a death penalty retrial is barred.

48 In Commonwealth v. Aljoe, 420 Pa. 198,
216 A.2d 50 (1966), the court found error
in the imposition of a jury-determined
death sentence, resulting from prosecutorial
misconduct, and remanded with directions to
resentence the defendant to life imprisonment.
The Court determined that the error was
equivalent to disagreement of the jury and,
consequently, that the death sentence should
be reduced to life imprisonment since the
statute, as does the New Jersey statute,
authorized life imprisonment if jurors were
unable to reach unanimity as to sentence.
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In addition, the sentence of death in this case
must be viewed as founded on insufficient evidence,
thus triggering the double jeopardy bar. As clearly
and emphatically recognized by the majority, the
trial court coerced the jury into returning a
unanimous verdict for the death sentence. Ante at
280. After the jury announced that it could not
reach unanimity, the trial court gave three separate
additional charges. At no time during these added
instructions did the court remind the jury that the
issue of penalty could be finally resolved by a
non-unanimous verdict, resulting in a sentence of
life imprisonment. Further, the court repeatedly,
improperly and erroneously emphasized to the
jurors the “importance of reaching a unanimous
verdict.” Indeed, the court indicated that by failing
to reach unanimity, the members of the jury
were betraying their oaths as jurors and shirking
their responsibilities as citizens. The trial court
emphasized more than once the amount of time
and effort that went into the case, implying that
the jurors would be responsible for wasting all of
those resources if they failed to reach unanimity.
Finally, the trial court remarked that the juror's task
—whether or not defendant should be put to death
—was “rather simple.”

In State v. Czachor, supra, 82 N.J. at 402, 413 A.2d
593, we disapproved of the traditional Allen charge
because it was unduly coercive. In this case, the
supplementary instructions delivered by the trial
court were rife with compulsion clearly offending
the Czachor *465  strictures against charges that
do not “permit jurors to deliberate objectively,
freely, and with an untrammeled mind.” Id. at 402,
413 A.2d 593. We noted in Czachor that a trial
court's remarks to a jury that it should render a
unanimous verdict so as to prevent a “waste” of
time and resources and avoid additional expense
are completely improper—even in the ordinary
criminal prosecution, where a second trial may
result because of a deadlock. Id. at 398, 413 A.2d
593. Such remarks are particularly misleading in a
capital trial, where a non-unanimous verdict is not
simply a deadlock that will result in a second trial,
but constitutes a final resolution of the case.

The underlying problem caused by the coercive
Allen-type charge, as recognized by the majority,

ante at 284, is its purpose “to undo a jury deadlock.”
Czachor, supra, 82 N.J. at 398, 413 A.2d 593.
In capital murder trials, however, a defendant
has the right to a non-unanimous verdict. See
Lewis v. State, 369 So.2d 667, 670 (Fla.App.1979);
Kozakoff v. State, 323 So.2d 28 (Fla.D.C.A.1975);
Bell v. State, 311 So.2d 179 (Fla.D.C.A.1975) (cases
holding that a defendant has a right to a hung jury).
Thus, an Allen charge in a capital murder trial is
especially intolerable. In an ordinary criminal case,
the offending **364  charge deprives the defendant
of a mistrial; in a capital murder trial, it deprives
him of his life.

In this case, it is clear that the Allen-type charges
succeeded in “undoing the jury deadlock.” Thus,
the defendant was not simply deprived of a mistrial
based on a hung jury, he was deprived of much more
—an acquittal of the death penalty. Under these
circumstances, double jeopardy and fundamental
fairness principles preclude the retrial of defendant
on the sentencing issue. See State v. Lynch, supra,
79 N.J. 327, 399 A.2d 629.

Further, in finding that the trial court's instructions
were impermissibly coercive and constituted
reversible error, the Court necessarily concludes
that the jury was compelled to return the
death sentence. What is particularly significant,
however, is that the jury clearly demonstrated an
inability or unwillingness to bring in an uncoerced
unanimous verdict for *466  the death sentence.
The conclusion is inescapable that, absent this
compulsion, the jury would not have returned
the death penalty, rather it would have sentenced
defendant to life imprisonment. We are entitled to
infer that before it was subjected to unwarranted
compulsion, the jury had found the evidence
legally insufficient to sustain a penalty of death.
An acquittal based upon evidential insufficiency
triggers double jeopardy and bars a retrial. See
State v. Lynch, supra, 79 N.J. 327, 399 A.2d 629. The
bar should apply under these circumstances.

Moreover, in State v. Lynch, supra, 79 N.J. at 340–
41, 399 A.2d 629, this Court observed: “A defendant
is generally entitled to have a trial proceed to
its conclusion, to be free from the harassment of
successive prosecutions, and to receive only one
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punishment for an offense.” As already noted,
in the ordinary criminal case a non-unanimous
verdict will not terminate a criminal prosecution. A
hung jury will signify a mistrial and the defendant
will be tried again—although there may be cases
where fundamental fairness will bar reprosecution
following a mistrial. See State v. Abbati, supra, 99
N.J. 418, 493 A.2d 513. However, a capital murder
trial can be concluded by a non-unanimous verdict.
Hence, because a defendant is “entitled to have a
trial proceed to its conclusion,” defendant here was
entitled to have his case fairly and finally ended by
a non-unanimous verdict.

Finally, I believe the Court possesses the inherent
power to modify the sentence in this case to life
imprisonment. In State v. Laws, supra, 51 N.J. at
501, 233 A.2d 633, we carefully traced the history
and development of the judicial power to review
and modify sentences. The State Constitution also
grants this Court the authority to reduce a jury-

determined death sentence to life imprisonment. 49

The original jurisdiction clause and the appellate
jurisdiction or “last resort” clause provide strong
support *467  for this position. The original
jurisdiction authority empowers appellate courts to
make independent findings of fact when the factual
determinations of the trial court are incomplete or
erroneous. See State v. Johnson, 42 N.J. 146, 199
A.2d 809 (1964); State v. Taylor, 38 N.J.Super. 6,
118 A.2d 36 (App.Div.1955); State v. Richardson,
4 N.J.Super. 503, 67 A..2d 885 (App.Div.1949).
At the time of the Laws decision, the original
jurisdiction clause had already been invoked by the
Appellate Division to modify a trial court's sentence
that was manifestly excessive, even though within
statutory limits. See State v. Johnson, 67 N.J.Super.
414, 170 A.2d 830 (App.Div.1961).

49 The relevant constitutional provisions are:
N.J. Const. of 1947 art. VI, § 2,
para. 1 (Supreme Court exercises appellate
jurisdiction in the last resort in all cases
provided in the Constitution); art. VI, § 5,
para. 3 (grants to Supreme Court such original
jurisdiction as may be necessary to complete
determination of any cause on review); art.
VI, § 2, para. 3 (Supreme Court empowered
to make rules governing the administration of

all courts in the State and, subject to law, the
practice and procedure in all such courts); and
art. VI, § 5, para. 1 (providing for appeals to
the Supreme Court in capital causes).

Moreover, this Court is vested with “Such original
jurisdiction as may be necessary to the complete
determination of any cause on review.” N.J. Const.
of 1947 art. VI, § 5, para. 3. When read in
conjunction **365  with the grant that the Supreme
Court exercise appellate jurisdiction in the last
resort in all cases provided in the Constitution,
art. VI, § 2, para. 1—capital cases being a clear
subset, art. VI, § 5, para. 1,—the Court's power to
modify a sentence from death to life imprisonment

is obvious, particularly in exigent circumstances. 50

See, e.g., Frady v. United States, 348 F.2d 84
(D.C.Cir.), cert. denied, 382 U.S. 909, 86 S.Ct. 247,
15 L.Ed.2d 160 (1965); Williams v. State, 183 Ark.
870, 39 S.W.2d 295 (1931); State v. Sorrentino, 31
Wyo. 129, 224 P. 420 (1924).

50 Arguably, the Legislature's prohibition on
prosecutorial waiver of the death penalty,
combined with the statutory provision for
proportionality review—which creates in this
Court the power to modify disproportionate
sentences to life imprisonment—limits this
Court's power to modify death sentences
only in the proportionality review context.
However, it would seem odd if the
Legislature's recent authorization of this
Court's review of sentences in the
proportionality context was construed as
limiting that authority to only that context.

In sum, “the state with all its resources and power
should not be allowed to make repeated attempts”
to impose the death *468  penalty in this case.
United States v. Scott, supra, 437 U.S. at 87, 98 S.Ct.
at 2191, 57 L.Ed.2d at 71–72. State constitutional
principles of double jeopardy and fundamental
fairness prohibit exposing defendant once again to
the onerous trevail of a death-penalty trial.

VI.

A final thought. There is no more difficult
constitutional issue, in a system that circumscribes
state power to safeguard individual life, than the
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issue of capital punishment, for capital punishment
is the exercise of ultimate state power against the
individual, the denial of that life. In no other issue,
moreover, does the gulf between arcane legalism
and brute reality appear wider; it is futile to attempt
to reconcile in one's mind the abstract justifications
of death penalty jurisprudence with the pain and
suffering of Asaline Stokes. Law cheats morality.

Because of the primacy our society reposes, as
against the state, in individual life, however, no
other issue so demands that legal doctrine be
coherent and just. Society is entitled to express
through its institutions the outrage felt when lives
such as Asaline Stokes are taken so senselessly;
if nothing else, this outrage expresses the value
we place on individual life and reaffirms our
commitment to the sanctity of individual life.
As guardians of the Constitution that embodies
that value and that commitment, however, the
Court must never suffer state actions to replicate
even remotely the irrationality of a Thomas
Ramseur. Were the state to do so through the
unreasoned imposition of death it would be
traducing individual life, not honoring it. In a
moral code of just deserts, Thomas Ramseur
may deserve the same treatment he visited upon

Asaline Stokes; under the Constitution, however,
the refusal to allow the state to take life in an
irrational or arbitrary manner affirms the value
of all life including the life so cruelly taken. This
Court's capital murder-death penalty decisions will
define, by the degree of arbitrariness tolerated, the
enormity of the *469  difference between the value
the Constitution places upon individual life and
the value the murderer placed upon the life of his
victim. When the state takes life in an arbitrary
manner, this difference begins to blur. We are all
diminished by the violent taking of innocent life;
an assurance that our constitutional values retain
integrity, however, is our only abiding consolation.

O'HERN, J., concurring in the result.

For affirmance in part, reversal in part
and remandment—Chief Justice WILENTZ and
Justices POLLOCK, CLIFFORD, O'HERN,
GARIBALDI and STEIN—6.

Opposed—Justice HANDLER—1.

All Citations
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effect of three penalty phase instructional errors
required reversal of death sentence.

June 07, 2001 Case 4
5
6

A.2d

Examined by
 11.  State v. Papasavvas 

751 A.2d 40, 56+ , N.J.

CRIMINAL JUSTICE - Jury. Voir dire of potential
capital jurors was sufficient.

May 16, 2000 Case 16
81

147

A.2d

Examined by
 12.  State v. Simon 

737 A.2d 1, 23+ , N.J.

CRIMINAL JUSTICE - Pleas. Guilty plea to capital
murder was voluntary.

Aug. 11, 1999 Case 101
104
106

A.2d

Examined by
 13.  State v. Timmendequas 

737 A.2d 55, 82+ , N.J.

CRIMINAL JUSTICE - Jury. Empaneling foreign jury
was justified in capital case.

Aug. 11, 1999 Case 122
146
147

A.2d

Examined by
 14.  State v. Loftin 

724 A.2d 129, 139+ , N.J.

CRIMINAL JUSTICE - Death Penalty. Special
master was appointed to make findings and
recommendations regarding proportionality review.

Feb. 01, 1999 Case 150
151
152

A.2d

Examined by
 15.  State v. Feaster

716 A.2d 395, 417+ , N.J.

CRIMINAL JUSTICE - Jury. Prospective capital
juror who stated that she would feel like a
“murderer” if she voted to impose death penalty was
excusable for cause.

July 30, 1998 Case 144
146
147

A.2d

Examined by
 16.  State v. Harris 

716 A.2d 458, 480+ , N.J.

CRIMINAL JUSTICE - Jury. Empaneling of foreign
jury in capital case was proper.

July 30, 1998 Case 121
147

A.2d

Examined by 17.  State v. Cooper 
700 A.2d 306, 318+ , N.J.

CRIMINAL JUSTICE - Homicide. Requisite guilt-
phase jury instructions on noncapital homicide
charges set out.

Aug. 20, 1997 Case 31
35

115

A.2d

Examined by
 18.  State v. Marshall 

690 A.2d 1, 70+ , N.J.

CRIMINAL JUSTICE - Postconviction Relief.
Murder-for-hire defendant was not entitled to
postconviction relief.

Mar. 05, 1997 Case 122
147

A.2d
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Treatment Title Date Type Depth Headnote(s)

Examined by
 19.  State v. Hightower 

680 A.2d 649, 655+ , N.J.

COMMERCIAL LAW - Death Sentence. Juror
should not have been substituted during
deliberations in capital sentencing proceeding.

Aug. 08, 1996 Case 127
129
134

A.2d

Examined by
 20.  State v. Loftin 

680 A.2d 677, 695+ , N.J.

CRIMINAL JUSTICE - Death Penalty. Evidence
supported finding of aggravating factor that murder
was committed so that defendant could avoid
apprehension for robbery of victim.

Aug. 08, 1996 Case 116
146
147

A.2d

Examined by
 21.  State v. Brown 

651 A.2d 19, 34+ , N.J.

Death Sentence. Court was required to instruct jury
that it could return nonunanimous verdict on the
“own-conduct” question.

Dec. 21, 1994 Case 129
133
134

A.2d

Examined by
 22.  State v. Bey 

645 A.2d 685, 691+ , N.J.

Death Penalty. Death sentence imposed on
defendant was not disproportionate to sentence
imposed in similar cases.

June 30, 1994 Case 150
154
155

A.2d

Examined by
 23.  State v. Bey 

610 A.2d 814, 824+ , N.J.

In prosecution for murder, defendant appealed
denial by the Superior Court, Law Division,
Monmouth County, of his motion for change of
venue and grant of state's motion to...

July 28, 1992 Case 134
147

A.2d

Examined by
 24.  State v. Marshall 

613 A.2d 1059, 1062+ , N.J.

Defendant was convicted of murder and his
conviction was affirmed, 123 N.J. 1, 586 A.2d 85,
but proportionality review was reserved and a
special master was appointed.   After the...

July 28, 1992 Case 150
152
154

A.2d

Examined by
 25.  State v. Purnell 

601 A.2d 175, 177+ , N.J.

Defendant was convicted in the Superior Court, Law
Division, Camden County, of capital murder, and he
appealed. The Supreme Court, O'Hern, J., held that
defendant was denied...

Jan. 15, 1992 Case 104
106

A.2d

Examined by
 26.  State v. Biegenwald 

594 A.2d 172, 179+ , N.J.

Defendant was convicted in the Superior Court, Law
Division, Monmouth County, of capital murder, and
he appealed.   The Supreme Court, 106 N.J. 13,
524 A.2d 130, affirmed in part,...

Aug. 08, 1991 Case 20
31

116

A.2d
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Treatment Title Date Type Depth Headnote(s)

Examined by
 27.  State v. Erazo 

594 A.2d 232, 241+ , N.J.

Defendant was convicted in the Superior Court,
Law Division, Essex County, of capital murder
and possession of weapon for unlawful purpose.  
Defendant appealed.   The Supreme...

Aug. 08, 1991 Case 33
114
116

A.2d

Examined by
 28.  State v. Dixon 

593 A.2d 266, 270+ , N.J.

Defendant was convicted by jury in the Superior
Court, Law Division, Camden County, of murder
and other offenses and was sentenced to death,
and he appealed.   The Supreme Court,...

July 25, 1991 Case 38
39
45

A.2d

Examined by
 29.  State v. Perry 

590 A.2d 624, 637+ , N.J.

Defendant was convicted of capital murder and
lesser offenses.   Judgment was entered in the
Superior Court, Law Division, Camden County.  
Defendant appealed directly to Supreme...

May 20, 1991 Case 30
32

116

A.2d

Examined by
 30.  State v. Marshall 

586 A.2d 85, 127+ , N.J.

Defendant was convicted in the Superior Court, Law
Division, Atlantic County, of conspiracy and murder,
and was sentenced to death, and he appealed.  
The Supreme Court, Stein, J.,...

Jan. 24, 1991 Case 116
146
147

A.2d

Examined by
 31.  State v. Moore 

585 A.2d 864, 873+ , N.J.

Defendant was convicted of murder of his wife and
child by the Superior Court, Law Division, Essex
County, and defendant appealed.   The Supreme
Court, O'Hern, J., held that...

Jan. 23, 1991 Case 31
116
117

A.2d

Examined by
 32.  State v. Oglesby 

585 A.2d 916, 922+ , N.J.

Defendant was convicted of capital murder in the
Superior Court, Law Division, Camden County, and
defendant appealed.   The Supreme Court, Pollock,
J., held that defendant was...

Jan. 23, 1991 Case 30
31

116

A.2d

Examined by
 33.  State v. Savage 

577 A.2d 455, 457+ , N.J.

Defendant was convicted in the Superior Court,
Law Division, Essex County, of capital murder and
sentenced to death, and he appealed. The Supreme
Court, Garibaldi, J., held that:...

July 19, 1990 Case 33
116
117

A.2d

Examined by
 34.  State v. Hightower 

577 A.2d 99, 109+ , N.J.

Defendant was convicted of murder and sentenced
to death following jury trial before the Superior
Court, Law Division, Burlington County.   Defendant
appealed.   State conceded...

July 12, 1990 Case 30
33

116

A.2d
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Treatment Title Date Type Depth Headnote(s)

Examined by
 35.  State v. McDougald 

577 A.2d 419, 425+ , N.J.

Defendant was convicted by jury in the Superior
Court, Law Division, Essex County, of murders and
was sentenced to death.   Defendant appealed.  
The Supreme Court, Garibaldi, J.,...

July 12, 1990 Case 30
33

116

A.2d

Examined by
 36.  State v. Long 

575 A.2d 435, 446+ , N.J.

Defendant was convicted of murder and sentenced
to death, in the Superior Court, Law Division,
Atlantic County, and defendant appealed.   The
Supreme Court, O'Hern, J., held that:...

June 21, 1990 Case 70
71

147

A.2d

Examined by
 37.  State v. Coyle 

574 A.2d 951, 960+ , N.J.

Defendant was convicted of purposeful murder and
unlawful possession of weapon for illegal purpose
and was sentenced to death in the Superior Court,
Law Division, Middlesex County,...

June 11, 1990 Case 31
35

116

A.2d

Examined by 38.  State v. Koedatich 
572 A.2d 622, 628+ , N.J.

Defendant was convicted in the Superior Court,
Law Division, Morris County, of murder, and was
sentenced to death. On appeal, the Supreme Court,
112 N.J. 225, 548 A.2d 939,...

Apr. 19, 1990 Case 127
133
134

A.2d

Examined by
 39.  State v. Davis 

561 A.2d 1082, 1084+ , N.J.

Defendant pleaded guilty in the Superior Court, Law
Division, Atlantic County, to murder, felony-murder,
burglary, and possession of a knife for an unlawful
purpose.   Defendant...

Aug. 03, 1989 Case 31
35

115

A.2d

Examined by
 40.  State v. Pitts  

562 A.2d 1320, 1329+ , N.J.

Defendant was convicted in the Superior Court, Law
Division, Camden County, of two counts of murder
and of several offenses based upon events that
occurred two days prior to...

June 21, 1989 Case 32
33

116

A.2d

Examined by 41.  State v. Matulewicz 
557 A.2d 1001, 1002+ , N.J.

Defendant appealed from an order of the Superior
Court allowing the State to prosecute him for capital
murder for the death of his four-month-old daughter.
The Supreme Court...

May 11, 1989 Case 30
31
32

A.2d

Examined by
 42.  State v. Williams 

550 A.2d 1172, 1180+ , N.J.

Defendant was convicted of murder and sentenced
to death by the Superior Court, Law Division,
Mercer County, and he appealed.   The Supreme
Court, Wilentz, C.J., held that:  (1)...

Dec. 08, 1988 Case 77
81

147

A.2d
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Treatment Title Date Type Depth Headnote(s)

Examined by
 43.  State v. Moore 

550 A.2d 117, 132+ , N.J.

Defendant was convicted in the Superior Court,
Law Division, Passaic County, of, inter alia, capital
murder, and she appealed.   The Supreme Court,
Garibaldi, J., held that:  (1)...

Oct. 26, 1988 Case 16
116
117

A.2d

Examined by
 44.  State v. Rose 

548 A.2d 1058, 1068+ , N.J.

Defendant was convicted in the Superior Court, Law
Division, Essex County, for murder of police officer
and sentenced to death, and he appealed.   The
Supreme Court, Stein, J.,...

Sep. 22, 1988 Case 116
117
147

A.2d

Examined by
 45.  State v. Zola 

548 A.2d 1022, 1025+ , N.J.

Defendant was convicted in the Superior Court,
Law Division, Mercer County, of knowing and
purposeful murder, burglary, aggravated sexual
assault, kidnapping, and robbery.   On...

Aug. 16, 1988 Case 30
116
147

A.2d

Examined by
 46.  State v. Koedatich 

548 A.2d 939, 951+ , N.J.

Defendant was convicted in the Superior Court,
Law Division, Morris County, of murder, and was
sentenced to death.   On appeal, the Supreme
Court, Garibaldi, J., held that:  (1)...

Aug. 03, 1988 Case 16
26

147

A.2d

Examined by
 47.  State v. Bey 

548 A.2d 846, 848+ , N.J.

Defendant was convicted of murder, felony-murder,
aggravated assault and aggravated sexual assault
and was sentenced to death by the Superior Court,
Law Division, Monmouth County,...

Aug. 02, 1988 Case 147

A.2d

Examined by
 48.  State v. Bey 

548 A.2d 887, 899+ , N.J.

In prosecution for murder, defendant appealed
denial by the Superior Court, Law Division,
Monmouth County, of his motion for change of
venue and grant of State's motion to...

Aug. 02, 1988 Case 116
117
127

A.2d

Examined by
 49.  State v. Breakiron 

532 A.2d 199, 201+ , N.J.

Defendant was convicted of purposeful or knowing
murder, second-degree kidnapping, third-degree
burglary, and third-degree theft before the Superior
Court, Law Division, Monmouth...

Oct. 29, 1987 Case 99
108
112

A.2d

Examined by
 50.  State v. Biegenwald 

524 A.2d 130, 131+ , N.J.

Defendant was convicted before the Superior Court,
Law Division, Monmouth County, of murder and
sentenced to death.   He appealed directly as of
right.   The Supreme Court,...

Mar. 05, 1987 Case 31
115
116

A.2d
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Treatment Title Date Type Depth Headnote(s)

Examined by 51.  State v. Wright 
2013 WL 194766, *6+ , N.J.Super.A.D.

On September 20, 2005, defendant Steven E.
Wright shot and killed Carol Ann Bradford at the
ShopRite in Vineland, where she was employed as
a pharmacist. At trial, Wright...

Jan. 18, 2013 Case 31
35

115

A.2d

Examined by
 52.  State v. Engel 

592 A.2d 572, 585+ , N.J.Super.A.D.

Defendants were convicted of conspiracy to murder
first defendant's former wife by the Superior Court,
Law Division, Bergen County, and they appealed.  
The Superior Court,...

July 02, 1991 Case 20

A.2d

Examined by
 53.  State v. Washington 

538 A.2d 1256, 1259+ , N.J.Super.A.D.

Defendant was convicted in the Superior Court,
Law Division, Ocean County, of murder. Defendant
appealed. The Superior Court, Appellate Division,
Skillman, J.A.D., held that: ...

Mar. 02, 1988 Case 99
108
112

A.2d

Examined by 54.  State v. Menter 
680 A.2d 800, 815+ , N.J.Super.L.

Death Penalty. Evidence that victims endured
physical or mental suffering before they died did not
support aggravating factor that defendant intended
to cause extreme physical or...

Oct. 30, 1995 Case 30
33

116

A.2d

Superseded
by Statute as
Stated in

55.  State v. Troxell 
85 A.3d 408, 414+ , N.J.Super.A.D.

CRIMINAL JUSTICE - Homicide. Defendant was
not entitled to non-unanimity instruction regarding
factor that made him eligible for life without parole.

Feb. 13, 2014 Case 20
121
138

A.2d

Called into
Doubt by

56.  In re Proportionality Review Project 
735 A.2d 528, 530+ , N.J.

CRIMINAL JUSTICE - Death Penalty.
Proportionality review of death sentence is to be
consolidated with a defendant's direct appeal.

Aug. 05, 1999 Case 150
151
152

A.2d

Distinguished
by

57.  People v. LaValle 
783 N.Y.S.2d 485, 501+ , N.Y.

CRIMINAL JUSTICE - Death Penalty. New York's
jury deadlock instruction for death penalty cases
violated state's Due Process Clause

June 24, 2004 Case 73

A.2d

Discussed by
 58.  State v. Figueroa 

919 A.2d 826, 836+ , N.J.

CRIMINAL JUSTICE - Instructions. Trial court's
supplemental charge to deadlocked jury was
coercive.

Apr. 26, 2007 Case 107
129

A.2d

Discussed by
 59.  State v. Reddish 

859 A.2d 1173, 1201+ , N.J.

CRIMINAL JUSTICE - Counsel. A defendant has
the right to appear pro se during both guilt and
penalty phases of a capital prosecution.

Nov. 10, 2004 Case 150

A.2d
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Treatment Title Date Type Depth Headnote(s)

Discussed by
 60.  State v. Fortin 

843 A.2d 974, 1033+ , N.J.

CRIMINAL JUSTICE - Death Penalty. State must
submit aggravating factors to grand jury.

Feb. 03, 2004 Case 16

A.2d

Discussed by 61.  State v. Papasavvas 
790 A.2d 798, 827+ , N.J.

CRIMINAL JUSTICE - Death Penalty. Defendant's
death penalty was disproportionate when compared
to similar cases.

Feb. 14, 2002 Case 150

A.2d

Discussed by
 62.  State v. Smith

770 A.2d 255, 267+ , N.J.

CRIMINAL JUSTICE - Arguments and Opening
Statement. Closing comments on credibility of hired
defense experts were misconduct violating right to
fair trial.

May 08, 2001 Case 140
146
147

A.2d

Discussed by 63.  State v. Feaster 
757 A.2d 266, 296+ , N.J.

CRIMINAL JUSTICE - Death Penalty. Sentence of
death was not disproportionate.

Aug. 02, 2000 Case 152
153

A.2d

Discussed by 64.  State v. Cruz 
749 A.2d 832, 835+ , N.J.

CRIMINAL JUSTICE - Homicide. Conviction for
serious bodily injury capital murder requires proof of
various elements.

May 08, 2000 Case 119

A.2d

Discussed by 65.  State v. Bey 
736 A.2d 469, 511+ , N.J.

CRIMINAL JUSTICE - Homicide. Petitioner failed to
establish ineffective assistance of counsel in capital
murder prosecution.

Aug. 11, 1999 Case 26

A.2d

Discussed by 66.  State v. Cooper 
731 A.2d 1000, 1007+ , N.J.

CRIMINAL JUSTICE - Death Penalty. Death
sentence for murder of six-year-old girl who was
also raped was not disproportionate.

June 03, 1999 Case 150
152
154

A.2d

Discussed by 67.  State v. Harvey 
731 A.2d 1121, 1162+ , N.J.

CRIMINAL JUSTICE - Death Penalty. Death
sentence was not disproportionate to sentences
imposed in similar cases.

June 03, 1999 Case —

Discussed by
 68.  State v. Frost 

727 A.2d 1, 4+ , N.J.

CRIMINAL JUSTICE - Arguments and Opening
Statement. Prosecutor's misconduct during closing
arguments was not harmless.

Apr. 15, 1999 Case 145
146
147

A.2d

Discussed by
 69.  State v. Morton

715 A.2d 228, 244+ , N.J.

CRIMINAL JUSTICE - Presence of Accused.
Capital murder defendant was entitled to waive his
right to be present at the penalty phase of his trial.

July 30, 1998 Case 116
117

A.2d
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Treatment Title Date Type Depth Headnote(s)

Discussed by
 70.  State v. Nelson 

715 A.2d 281, 289+ , N.J.

CRIMINAL JUSTICE - Trial. Government's failure
to disclose injured officer's complaint to defendant
violated Brady, such that new sentencing trial was
warranted.

July 30, 1998 Case 133

A.2d

Discussed by
 71.  State v. Harvey 

699 A.2d 596, 644+ , N.J.

CRIMINAL JUSTICE - Evidence. Polymarker
DNA testing, including dot-intensity analysis, was
accepted by the scientific community.

July 30, 1997 Case 16

A.2d

Discussed by
 72.  State v. Chew

695 A.2d 1301, 1311+ , N.J.

CRIMINAL JUSTICE - Death Penalty. Aggravating
circumstance that murder was committed for
pecuniary gain applies to killing committed to obtain
insurance proceeds, not just to...

June 26, 1997 Case 31

A.2d

Discussed by
 73.  State v. Muhammad 

678 A.2d 164, 173+ , N.J.

CRIMINAL JUSTICE - Sentencing. New Jersey
victim impact statute is constitutional under both
United States and New Jersey Constitutions.

June 28, 1996 Case 16
121
150

A.2d

Discussed by
 74.  State v. Mejia 

662 A.2d 308, 313+ , N.J.

Homicide. Failure to instruct jury at guilt phase
that it need not be unanimous on intent constituted
reversible error.

July 12, 1995 Case 129
136
147

A.2d

Discussed by
 75.  State v. Harris

662 A.2d 333, 340+ , N.J.

Insanity. Trial court's instruction for jury not to
consider evidence of mental disease or defect until
after it had rejected insanity defense did not deter
jury from considering...

July 12, 1995 Case 77
79

A.2d

Discussed by
 76.  State v. Martini 

651 A.2d 949, 959+ , N.J.

Proportionality Review. Death sentence was not
disproportionate for defendant who kidnapped
victim, demanded ransom, and subsequently killed
victim.

Dec. 21, 1994 Case 16
150

A.2d

Discussed by
 77.  State v. Martini 

619 A.2d 1208, 1224+ , N.J.

Death Penalty. Imposition of death penalty upon
defendant convicted of murdering victim during
kidnapping was warranted.

Feb. 09, 1993 Case 16
26

121

A.2d

Discussed by 78.  State v. Buonadonna 
583 A.2d 747, 758+ , N.J.

Defendants were convicted before the Superior
Court of conspiracy to commit murder, conspiracy
to commit armed robbery, aggravated assault,
possession of a handgun without a...

Jan. 08, 1991 Case 145
146

A.2d
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Treatment Title Date Type Depth Headnote(s)

Discussed by
 79.  State v. Kiett

582 A.2d 630, 641+ , N.J.

Murder defendant moved to withdraw guilty plea.
The Superior Court, Appellate Division, rejected
request, and certification was sought. The Supreme
Court, Wilentz, C.J., held...

Nov. 14, 1990 Case —

Discussed by
 80.  State v. Clausell 

580 A.2d 221, 231+ , N.J.

Defendant was convicted, in the Superior Court,
Law Division, Burlington County, of capital murder,
three counts of aggravated assault, possession of
firearm with purpose to use it...

Aug. 30, 1990 Case 129
133
134

A.2d

Discussed by 81.  Matter of Proportionality Review Project 
585 A.2d 358, 359+ , N.J.

This matter having come before the Court on the
application of the Attorney General for a preliminary
determination, prior to submission of the final report
of the Court's Special...

July 24, 1990 Case 153

A.2d

Discussed by
 82.  State v. Johnson 

576 A.2d 834, 836+ , N.J.

Defendant was convicted in the Superior Court, Law
Division, Gloucester County, of, inter alia, knowing
and purposeful murder, and was sentenced to
death.   Defendant appealed.  ...

July 19, 1990 Case 117
147

A.2d

Discussed by
 83.  State v. Jackson 

572 A.2d 607, 607+ , N.J.

Defendant pled guilty to murder and was sentenced
to death in the Superior Court, Law Division, Ocean
County, and he appealed and thereafter moved for
reversal of conviction and...

Apr. 18, 1990 Case 22

A.2d

Discussed by 84.  State v. Di Frisco 
571 A.2d 914, 922+ , N.J.

Defendant pleaded guilty in the Superior Court, Law
Division, Essex County, to capital murder and was
sentenced to death on basis of his confession that
he was hired to kill pizza...

Mar. 12, 1990 Case 117

A.2d

Discussed by
 85.  State v. Murphy 

538 A.2d 1235, 1239+ , N.J.

Defendant was convicted in the Superior Court, Law
Division, Union County, of conspiracy and theft by
deception, and he appealed. The Superior Court,
Appellate Division, 213...

Mar. 28, 1988 Case 52

A.2d

Discussed by 86.  State v. Wilson
2014 WL 10212772, *8+ , N.J.Super.A.D.

Defendant Dante Wilson appeals his conviction for
the following offenses: (1) first-degree aggravated
manslaughter, N.J.S.A. 2C:11–4(a)(1); (2) second-
degree conspiracy to possess...

Aug. 12, 2015 Case 145

A.2d
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Treatment Title Date Type Depth Headnote(s)

Discussed by 87.  State v. Harrison 
2014 WL 5782754, *2+ , N.J.Super.A.D.

Following a jury trial, defendant Alonzo Harrison
was convicted of third-degree burglary, N.J.S.A.
2C:18–2, and second-degree aggravated arson,
N.J.S.A. 2C:17–1a. After...

Nov. 07, 2014 Case 38
39

A.2d

Discussed by 88.  State v. A.W. 
2014 WL 902148, *8+ , N.J.Super.A.D.

Tried by a jury, defendant A.W. was convicted of
three counts of endangering the welfare of a child,
N.J.S.A. 2C:24–4, and one count of aggravated
criminal sexual contact, N.J.S.A....

Mar. 10, 2014 Case 140
145
147

A.2d

Discussed by 89.  State v. Hernandez 
2014 WL 714715, *3+ , N.J.Super.A.D.

The opinion of the court was delivered by This
direct appeal arises from a criminal trial in which
defendant Angel Hernandez was convicted of a
number of charges stemming from his...

Feb. 26, 2014 Case 95

A.2d

Discussed by 90.  State v. Williams 
2013 WL 6800051, *6+ , N.J.Super.A.D.

Tried by a jury, defendant Walter H. Williams was
convicted of third-degree eluding, N.J.S.A. 2C:29–
2b, and fourth-degree resisting arrest, N.J.S.A.
2C:29–2a(2). After appropriate...

Dec. 26, 2013 Case 140
145

A.2d

Discussed by 91.  State v. Moore
2013 WL 238169, *7+ , N.J.Super.A.D.

A Camden County Grand Jury returned a multi-
count indictment charging defendant Earl T. Moore
with various offenses against the victim, Dewey
Marshall. Following a jury trial,...

Jan. 23, 2013 Case —

Discussed by 92.  State v. Newman
2012 WL 4795598, *6+ , N.J.Super.A.D.

Tried to a jury, defendant was convicted of first
degree attempted murder, N.J.S.A. 2C:5–1 and
2C:11–3 (count one); second degree aggravated
assault, N.J.S.A. 2C:12–1(b)(1)(count...

Oct. 10, 2012 Case 110

A.2d

Discussed by 93.  State v. Cooper 
2012 WL 2360126, *5+ , N.J.Super.A.D.

At the age of eighteen, defendant Seth Cooper
killed another young man by bringing a gun to a
planned fistfight and then firing it. At his trial, the
jury found him not guilty of...

June 22, 2012 Case 145
146

A.2d

Discussed by 94.  State v. J.R. 
2012 WL 1088311, *5+ , N.J.Super.A.D.

Defendant J.R. appeals from his conviction on one
count of second-degree sexual assault, contrary
to N.J.S.A. 2C:14–2(c)(1), and one count of fourth-
degree criminal sexual conduct,...

Apr. 03, 2012 Case 145
146

A.2d

Discussed by 95.  State v. Bennett
2011 WL 6014431, *17+ , N.J.Super.A.D.

Defendant Scott Bennett appeals from his
conviction and sentence in this vehicular homicide
case in which defendant killed one person and
seriously injured another person....

Dec. 05, 2011 Case 146

A.2d
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Treatment Title Date Type Depth Headnote(s)

Discussed by 96.  State v. McCrimmon 
2011 WL 3611330, *10+ , N.J.Super.A.D.

On July 17, 2004, Darius Davis was shot four times
in the back on a street in Newark. A jury found
defendant Rasool McCrimmon guilty of first degree
knowing and purposeful murder,...

Aug. 18, 2011 Case 140
145
146

A.2d

Discussed by
 97.  State v. Handy 

25 A.3d 1140, 1156+ , N.J.Super.A.D.

CRIMINAL JUSTICE - Trial. Insanity should not be
tried before substantive defenses.

Aug. 04, 2011 Case 97

A.2d

Discussed by 98.  State v. Manigo 
2011 WL 3241488, *14+ , N.J.Super.A.D.

These three appeals by three defendants who were
jointly tried were calendared back-to-back, and we
now consolidate them for disposition in a single
opinion. The three defendants...

Aug. 01, 2011 Case 140
145
146

A.2d

Discussed by 99.  State v. Vaughn 
2011 WL 2898958, *3+ , N.J.Super.A.D.

Defendant Kimsi Vaughn appeals from an August
19, 2009 order denying his petition for post-
conviction relief (PCR), without benefit of an
evidentiary hearing. On appeal, defendant...

July 21, 2011 Case 38
39

A.2d

Discussed by 100.  State v. Rossano
2011 WL 2671921, *3+ , N.J.Super.A.D.

A jury found defendant Kathleen Rossano guilty
of third degree theft of property, N.J.S.A. 2C:20–3
(Count Three); third degree computer theft, N.J.S.A.
2C:20–25a (Count Five);...

July 11, 2011 Case 93

A.2d

Discussed by 101.  STATE OF NEW JERSEY, Plaintiff-
Respondent, v. MELANIE McGUIRE, Defendant-
Appellant. 
, N.J.Super.A.D.

Mar. 18, 2011 Case 140
145
146

A.2d

Discussed by
 102.  State v. McGuire 

16 A.3d 411, 440+ , N.J.Super.A.D.

CRIMINAL JUSTICE - Jury. Court's voir dire of
jurors regarding excused juror's note established
that exposure to extrinsic information would not
affect their decision.

Mar. 16, 2011 Case 140
145
146

A.2d

Discussed by 103.  State v. Bridges
2010 WL 3528988, *9+ , N.J.Super.A.D.

Defendant Omar Bridges was charged and tried
by a jury under two indictments. Under Indictment
No. 05-11-2686, defendant was found guilty of first
degree attempted murder, N.J.S.A....

Sep. 08, 2010 Case 146
147

A.2d

Discussed by 104.  State v. Smith
2010 WL 4025947, *3+ , N.J.Super.A.D.

CRIMINAL JUSTICE - Sentencing. Defendant's
eight-year prison term was not an excessive
sentence for second-degree aggravated assault
since the aggravating factors outweighed the...

July 22, 2010 Case 146
147

A.2d
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Treatment Title Date Type Depth Headnote(s)

Discussed by 105.  State v. Tiggs 
2010 WL 2795363, *6+ , N.J.Super.A.D.

CRIMINAL JUSTICE - Instructions. Trial judge's
misstatement, in his closing instructions to the jury
in defendant's trial for first-degree murder, that four
witnesses identified...

July 13, 2010 Case 31
32

115

A.2d

Discussed by 106.  State v. Watson
2010 WL 3432235, *3+ , N.J.Super.A.D.

CRIMINAL JUSTICE - Evidence. Statement
that defendant was a member of a “crew” was a
response to perceived witness bias rather than
evidence of gang affiliation and thus did not...

July 13, 2010 Case 146
147

A.2d

Discussed by 107.  State v. Chance 
2010 WL 2555218, *8+ , N.J.Super.A.D.

Defendant Troy C. Chance was charged under
Somerset County Indictment No. 07-11-0769 with
second-degree attempted escape, N.J .S.A. 2C:5-1
and N.J.S.A. 2C:29-5. After a three-day...

June 23, 2010 Case 140
145

A.2d

Discussed by 108.  Haddad v. Haddad 
2010 WL 1655857, *2+ , N.J.Super.A.D.

The opinion of this court was delivered by The sole
issue raised by defendant Louis Haddad in this
appeal is whether the denial of his motion for a
change of venue from Monmouth...

Apr. 22, 2010 Case 63

A.2d

Discussed by 109.  State v. Sheppard 
2010 WL 918309, *6+ , N.J.Super.A.D.

CRIMINAL JUSTICE - Drugs. Defendant's sentence
of seven years with a forty-two month parole
disqualifier for six third-degree drug offenses was
not manifestly excessive.

Mar. 15, 2010 Case 146

A.2d

Discussed by 110.  State v. Brown 
2010 WL 391618, *8+ , N.J.Super.A.D.

CRIMINAL JUSTICE - Prosecutorial Misconduct.
Defendant convicted of second degree possession
of cocaine was not deprived of his right to a fair trial
due to prosecutorial...

Feb. 05, 2010 Case 38
39
45

A.2d

Discussed by 111.  State v. Smith 
2009 WL 4251070, *5+ , N.J.Super.A.D.

Defendant Dwayne Smith was tried before a jury
and found guilty of fourth degree health care
claims fraud, in violation of N.J.S.A . 2C:21-4.3(d).
Defendant was sentenced to two...

Nov. 30, 2009 Case 145
146

A.2d

Discussed by 112.  State v. Brooks 
2009 WL 3430018, *10+ , N.J.Super.A.D.

Tried to a jury in October 2006, defendant was
convicted of one count of knowing and purposeful
murder, in violation of N.J.S.A. 2C:11-3(a)(1)(2),
and two counts of felony murder,...

Oct. 22, 2009 Case 146
147

A.2d

Discussed by 113.  State v. Kirkland 
2009 WL 2243815, *4+ , N.J.Super.A.D.

Following the denial of his motion for a judgment
of acquittal, a jury convicted defendant Michael
Kirkland of third-degree shoplifting, N.J.S.A. 2C:2-6
and N.J.S.A. 2C:20-11b(1)...

July 29, 2009 Case 38
45

A.2d
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Discussed by 114.  State v. Robinson 
2008 WL 4391961, *7+ , N.J.Super.A.D.

Tried to a jury in absentia, defendant Tavon
Robinson was convicted of third-degree unlawful
possession of a weapon, a handgun, N.J.S.A.
2C:39-5b, and fourth-degree possession of...

Sep. 30, 2008 Case 145
146

A.2d

Discussed by 115.  State v. Montano 
2008 WL 2572654, *6+ , N.J.Super.A.D.

Defendant Ezequiel Montano was charged under
Union County Indictment No. 03-02-00164 with
possession of a controlled dangerous substance
(CDS), specifically cocaine, contrary to...

June 30, 2008 Case 140
146

A.2d

Discussed by 116.  State v. Whittington
2008 WL 1820670, *6+ , N.J.Super.A.D.

Defendant Kevin M. Whittington appeals from a
judgment of conviction entered on June 18, 2004
after a jury found him guilty of second degree
endangering the welfare of a child,...

Apr. 24, 2008 Case 146

A.2d

Discussed by 117.  State v. Saunders 
2008 WL 538970, *5+ , N.J.Super.A.D.

Tried to a jury, defendant was convicted of first-
degree murder, N.J.S.A. 2C:11-3a(1) or (2) (count
one); second-degree possession of a handgun for
an unlawful purpose, N.J.S.A....

Feb. 29, 2008 Case 145
146

A.2d

Discussed by 118.  State v. Lynch 
2007 WL 1461164, *8+ , N.J.Super.A.D.

Defendant Edward Lynch appeals from his
conviction on a charge of first degree attempted
murder, in violation of N.J.S.A. 2C:5-1 and N.J.S.A.
2C:11-3 (count seven); second degree...

May 21, 2007 Case 145
146

A.2d

Discussed by 119.  State v. Parker 
2007 WL 1425486, *4+ , N.J.Super.A.D.

Background: Defendant was convicted by a jury in
the Superior Court, Law Division, Passaic County,
of second-degree endangering the welfare of a
child. A ten-year term of...

May 16, 2007 Case 145
146
147

A.2d

Discussed by 120.  State v. Davis
2006 WL 1000050, *3+ , N.J.Super.A.D.

Following a mistrial and a second jury trial,
defendant was convicted of first-degree murder,
N.J.S.A. 2C:11–3a(1)(2), and second-degree
possession of a weapon for unlawful...

Apr. 19, 2006 Case 145
146

A.2d

Discussed by 121.  State v. Patrick 
2005 WL 3875389, *3+ , N.J.Super.A.D.

Following a jury trial, defendant was convicted
on February 4, 2004 of third-degree possession
of a controlled dangerous substance (cocaine) in
violation of N.J.S.A....

Mar. 21, 2006 Case 143
145
146

A.2d

Discussed by 122.  State v. Morales 
2005 WL 3736045, *3+ , N.J.Super.A.D.

Defendant appeals his conviction of second-degree
conspiracy to commit robbery, first-degree robbery,
and second-degree aggravated assault, all arising
out of an attack on his...

Feb. 06, 2006 Case 140
145
146

A.2d
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Treatment Title Date Type Depth Headnote(s)

Discussed by
 123.  State v. Emmons 

2005 WL 3525959, *5+ , N.J.Super.A.D.

Defendant was charged in Ocean County
Indictment No. 00-05-628 with aggravated assault,
contrary to N.J.S.A. 2C:12-1b(1) (count one);
aggravated assault, contrary to N.J.S.A....

Dec. 27, 2005 Case 145
146
147

A.2d

Discussed by
 124.  State v. DiFerdinando 

785 A.2d 440, 449+ , N.J.Super.A.D.

CRIMINAL JUSTICE - Trial. Supplemental
instruction did not improperly pressure jury into
returning guilty verdicts.

Nov. 29, 2001 Case 128
129

A.2d

Discussed by
 125.  State v. Hawk 

743 A.2d 325, 328+ , N.J.Super.A.D.

CRIMINAL JUSTICE - Arguments and Opening
Statement. Prosecutor's inappropriate comments
during closing argument deprived defendant of his
right to a fair trial.

Jan. 12, 2000 Case 146

A.2d

Discussed by 126.  State v. Kelly 
694 A.2d 1068, 1071+ , N.J.Super.A.D.

CRIMINAL JUSTICE - Jury. Failure to further
pursue racial discrimination questioning of jury
prospects was harmless error.

June 13, 1997 Case 70
71

A.2d

Discussed by
 127.  State v. Scherzer

694 A.2d 196, 230+ , N.J.Super.A.D.

CRIMINAL JUSTICE - Rape. Evidence did not
sustain convictions for sexual assault by force or
coercion.

May 20, 1997 Case 140
145
146

A.2d

Discussed by
 128.  State v. G.S. 

650 A.2d 819, 830+ , N.J.Super.A.D.

Rape. Lack of sufficiently tailored jury instruction
regarding limited use of other-crimes evidence
required new trial.

Dec. 13, 1994 Case 145
146

A.2d

Discussed by
 129.  State v. Ribalta 

649 A.2d 862, 870+ , N.J.Super.A.D.

Surveillance Privilege. Location of surveillance site
was protected by surveillance location privilege.

Nov. 03, 1994 Case 145
146
147

A.2d

Discussed by 130.  State v. Horcey 
629 A.2d 1367, 1368+ , N.J.Super.A.D.

Jury. In light of fact that defendant was black and
victim was white and that crime charged was one of
violence, trial court should have made at least initial
inquiry of potential...

July 30, 1993 Case 70
71

A.2d

Discussed by
 131.  State v. C.H. 

624 A.2d 53, 66+ , N.J.Super.A.D.

Witnesses. Expert's comment on victim's credibility
was harmless.

Apr. 27, 1993 Case 145
146

A.2d
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Treatment Title Date Type Depth Headnote(s)

Discussed by
 132.  State v. Paige

607 A.2d 164, 171+ , N.J.Super.A.D.

Defendant was convicted in the Superior Court, Law
Division, Passaic County, of first-degree murder. 
  Defendant appealed.   The Superior Court,
Appellate Division, Michels,...

Apr. 27, 1992 Case 38

A.2d

Discussed by
 133.  State v. Holmes

604 A.2d 987, 988+ , N.J.Super.A.D.

Defendant was convicted in the Superior Court,
Law Division, Essex County, of possession of
controlled dangerous substance, and he appealed.
The Superior Court, Appellate...

Mar. 31, 1992 Case 147

A.2d

Discussed by 134.  State v. Russo 
579 A.2d 834, 847+ , N.J.Super.A.D.

Defendant in capital case filed pro se motions for
dismissal of public defenders assigned as counsel
and permission to proceed pro se.   The Superior
Court, Gloucester County, Law...

Aug. 24, 1990 Case 140
145

A.2d

Discussed by
 135.  State v. Ervin 

577 A.2d 1273, 1276+ , N.J.Super.A.D.

Defendant was convicted in the Superior Court,
Law Division, Monmouth County, of having caused
drug-induced death, and he appealed. The Superior
Court, Appellate Division,...

June 29, 1990 Case 2
4
5

A.2d

Discussed by 136.  State v. Ciba-Geigy Corp.
573 A.2d 944, 946+ , N.J.Super.A.D.

State appealed, on leave granted, from order of
the Superior Court, Law Division, Mercer County,
Lenox, J., authorizing mailing of questionnaire on
court's stationery to members...

Apr. 09, 1990 Case 60

A.2d

Discussed by
 137.  State v. Davidson 

541 A.2d 700, 704+ , N.J.Super.A.D.

Defendant was convicted of fourth-degree criminal
mischief, third-degree putting others in fear of bodily
violence, and fourth-degree causing damage to
property by the Superior...

May 05, 1988 Case 71

A.2d

Discussed by 138.  State v. Oliver 
689 A.2d 876, 882+ , N.J.Super.L.

Sentencing. Persistent Offenders Accountability
Act, or “Three Strikes and You're In Act,” is
constitutional.

Nov. 08, 1996 Case 2
7
11

A.2d

Discussed by 139.  State v. Wilkins 
530 A.2d 1324, 1328+ , N.J.Super.L.

Capital and noncapital defendants were charged
with murder and unlawful weapon possession, and
noncapital defendant was charged with witness
tampering. Motion to sever was filed....

May 29, 1987 Case 122
147

A.2d

Discussed by 140.  Clausell v. Sherrer 
594 F.3d 191, 192+ , 3rd Cir.(N.J.)

CRIMINAL JUSTICE - Jury. Use of peremptory
challenges to strike five of eight Afro-American and/
or Hispanic members of venire did not show Batson
violation.

Feb. 05, 2010 Case 20

A.2d
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Treatment Title Date Type Depth Headnote(s)

Discussed by
 141.  Marshall v. Hendricks

307 F.3d 36, 69+ , 3rd Cir.(N.J.)

CRIMINAL JUSTICE - Habeas Corpus. Record was
inadequate to permit Court of Appeals to review
claim of ineffective assistance.

Sep. 11, 2002 Case —

Discussed by
 142.  People v. Kimble

244 Cal.Rptr. 148, 169+ , Cal.

Defendant was convicted in the Circuit Court, Los
Angeles County, David F. Cunningham, J., of
murder, burglary and rape and the jury returned a
verdict imposing the death sentence....

Feb. 25, 1988 Case 127
129
136

A.2d

Discussed by 143.  State v. Griffin 
741 A.2d 913, 931+ , Conn.

CRIMINAL JUSTICE - Death Penalty. “Death
qualification” of jurors in bifurcated capital trial is
permissible.

Dec. 21, 1999 Case 72
73

A.2d

Discussed by 144.  State v. Cobb 
663 A.2d 948, 953+ , Conn.

Defendant was convicted in the Superior Court,
Judicial District of Waterbury, Kulawiz, Barnett and
Langenbach, JJ., of two counts of felony-murder,
and death sentence was imposed....

Aug. 08, 1995 Case 151
152

A.2d

Discussed by
 145.  Booth v. State 

608 A.2d 162, 169+ , Md.

Capital murder defendant's death sentence was
vacated by the Court of Appeals, 316 Md. 363,
558 A.2d 1205.   Death sentence was reimposed
following capital sentencing proceeding on...

June 24, 1992 Case 127
133

A.2d

Discussed by
 146.  State v. Moeller 

548 N.W.2d 465, 487+ , S.D.

Defendant was convicted in the Circuit Court, First
Judicial Circuit, Lincoln County, E.W. Hertz, J., of
first-degree rape and first-degree murder, and he
was sentenced to death by...

May 22, 1996 Case 33
116
117

A.2d

Discussed by
 147.  State v. Black 

815 S.W.2d 166, 188+ , Tenn.

Defendant was convicted of the triple murders of his
former girlfriend and her two minor daughters by the
Criminal Court, Davidson County, Walter C. Kurtz,
J., and he appealed. ...

Aug. 05, 1991 Case 31
32
35

A.2d

Discussed by
 148.  State v. Young 

853 P.2d 327, 390+ , Utah

Defendant was convicted in the Third District Court,
Salt Lake County, Timothy R. Hanson, J., of first-
degree murder and theft and was sentenced to
death, and he appealed.   The...

Mar. 17, 1993 Case 73

A.2d

Disagreed With
by  149.  Jones v. U.S.

119 S.Ct. 2090, 2099 , U.S.Tex.

CRIMINAL JUSTICE - Death Penalty. Eighth
Amendment does not require capital jury to be
instructed as to consequences of lack of unanimity.

June 21, 1999 Case —
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Disagreed With
by  150.  U.S. v. Chandler

996 F.2d 1073, 1088 , 11th Cir.(Ala.)

Defendant was convicted in the United States
District Court for the Northern District of Alabama,
No. CR 90–H–266–E, James Hughes Hancock, J.,
of conspiracy to possess with intent...

July 19, 1993 Case 129

A.2d

Cited by
 151.  State v. Zuber 

152 A.3d 197, 206+ , N.J.

CRIMINAL JUSTICE - Sentencing. Constitutional
requirements of Miller v. Alabama applied to
consecutive term-of-years sentences that were the
practical equivalent of life without...

Jan. 11, 2017 Case 2
4
7

A.2d

Cited by
 152.  State v. Saavedra

117 A.3d 1169, 1185 , N.J.

EDUCATION - Labor and Employment. Board of
education clerk who took confidential documents to
support her discrimination claim could be properly
charged with theft and official...

June 23, 2015 Case 46

A.2d

Cited by 153.  State v. Echols
972 A.2d 1091, 1100 , N.J.

CRIMINAL JUSTICE - Arguments and Opening
Statement. Prosecutor's improper reference in
opening statement to the safety of the jurors in the
courtroom was not reversible error.

Mar. 12, 2009 Case 147

A.2d

Cited by
 154.  Oberhand v. Director, Div. of Taxation

940 A.2d 1202, 1213 , N.J.

TAXATION - Estate and Inheritance. Executors'
reasonable reliance on prior law outweighed
public's interest in retroactive application of estate
tax amendment.

Feb. 27, 2008 Case —

Cited by
 155.  State v. Loftin 

922 A.2d 1210, 1234 , N.J.

CRIMINAL JUSTICE - Jury. Failure to ensure jury's
impartiality had been compromised by biased jury
denied defendant right to trial by impartial jury.

June 05, 2007 Case 79

A.2d

Cited by
 156.  State v. Blakney 

912 A.2d 140, 145 , N.J.

CRIMINAL JUSTICE - Homicide. Errors of
inadequate instructions on other-crimes evidence
combined with prosecutorial excesses in summation
were not harmless.

Dec. 20, 2006 Case 140

A.2d

Cited by
 157.  State v. Mahoney

908 A.2d 162, 173 , N.J.

CRIMINAL JUSTICE - Instructions. Failure
to instruct jury on how to apply professional
conduct rule to criminal case warranted reversal of
conviction.
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Treatment Title Date Type Depth Headnote(s)

Cited by
 158.  State v. Feaster 

877 A.2d 229, 238 , N.J.

CRIMINAL JUSTICE - Prosecutorial Misconduct.
Prosecutor substantially interfered with defense
witness's decision to testify, and thus violated
defendant's due process rights.

July 14, 2005 Case —

Cited by
 159.  State v. R.B.

873 A.2d 511, 525+ , N.J.

CRIMINAL JUSTICE - Arguments and Opening
Statement. It is improper for a prosecutor to contend
in summation that the police had no motive to lie.

May 23, 2005 Case 146
147

A.2d

Cited by
 160.  State v. Harris 

859 A.2d 364, 425 , N.J.

CRIMINAL JUSTICE - Death Penalty. Post-
conviction petitioners have due process right to
present expert testimony on mental retardation.

Oct. 19, 2004 Case —

Cited by
 161.  State v. Bunch 

853 A.2d 238, 246 , N.J.

CRIMINAL JUSTICE - Obstructing Justice.
Defendant could have caused death or injury to
himself in fleeing police, and thus was guilty of
second-degree eluding.

Aug. 03, 2004 Case —

Cited by
 162.  State v. Garron

827 A.2d 243, 262 , N.J.

CRIMINAL JUSTICE - Sex Offenses. Testimony
regarding alleged victim's prior sexual conduct with
defendant was admissible under rape shield statute.

July 23, 2003 Case 98

A.2d

Cited by 163.  State v. DiFrisco
804 A.2d 507, 537+ , N.J.

CRIMINAL JUSTICE - Postconviction Relief.
Counsel not deficient in presenting evidence on
defendant's dependence on man who asked him to
commit murder.

Aug. 14, 2002 Case 4

A.2d

Cited by
 164.  State v. Savage

799 A.2d 477, 491 , N.J.

CRIMINAL JUSTICE - Law of Parties. Supplemental
instruction on accomplice liability in murder
prosecution was plain error.

June 20, 2002 Case 98

A.2d

Cited by 165.  State v. Timmendequas 
773 A.2d 18, 22+ , N.J.

CRIMINAL JUSTICE - Death Penalty. Death
sentence of defendant who committed sexual
assault murder of minor victim was not
disproportionate.

Feb. 01, 2001 Case 150

A.2d

Cited by 166.  In re Proportionality Review Project (II)
757 A.2d 168, 170+ , N.J.

CRIMINAL JUSTICE - Death Penalty. Supreme
Court established methodologies for proportionality
review of sentences of death.

Aug. 02, 2000 Case 151
152

A.2d
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Treatment Title Date Type Depth Headnote(s)

Cited by 167.  State v. Morton
757 A.2d 184, 213 , N.J.

CRIMINAL JUSTICE - Death Penalty. Death
sentence for stabbing death of gas station attendant
during robbery was not disproportionate.

Aug. 02, 2000 Case —

Cited by
 168.  Golden v. County of Union 

749 A.2d 842, 851 , N.J.

LABOR AND EMPLOYMENT - Public Employment.
Assistant county prosecutor could be removed at
will by the prosecutor.

May 09, 2000 Case 140

A.2d

Cited by
 169.  State v. Oliver

745 A.2d 1165, 1169 , N.J.

CRIMINAL JUSTICE - Habitual Offenders. Three
strikes law was not cruel and unusual punishment.

Feb. 28, 2000 Case 2

A.2d

Cited by
 170.  Green v. New Jersey Mfrs. Ins. Co.

734 A.2d 1147, 1156 , N.J.

LITIGATION - Evidence. Evidence of plaintiff's
racism inadmissible in personal injury action.

July 29, 1999 Case —

Cited by 171.  State v. Martini
734 A.2d 257, 275+ , N.J.

CRIMINAL JUSTICE - Prosecutorial Misconduct.
Evidence omitted from penalty phase of capital
murder trial was not material for Brady purposes.

July 27, 1999 Case —

Cited by
 172.  State v. Chew

731 A.2d 1070, 1106+ , N.J.

CRIMINAL JUSTICE - Death Penalty. Death
sentence for murdering girlfriend for insurance
proceeds was not disproportionate.

June 03, 1999 Case 152

A.2d

Cited by
 173.  State v. Covell  

725 A.2d 675, 680+ , N.J.

CRIMINAL JUSTICE - Child Luring. Statement
about prior alleged act of lewdness was admissible
as other conduct evidence.

Mar. 24, 1999 Case 95

A.2d

Cited by
 174.  State v. P.Z 

703 A.2d 901, 917+ , N.J.

CRIMINAL JUSTICE - Confessions. Caseworker
was not required to give Miranda warnings to
defendant prior to noncustodial interview related to
child abuse investigation.

Nov. 26, 1997 Case 38

A.2d

Cited by
 175.  State v. Delibero

692 A.2d 981, 990 , N.J.

CRIMINAL JUSTICE - Mental Capacity. Entirety
of instructions concerning insanity and diminished
capacity overcame any omission to have better
instructed jury.

May 08, 1997 Case 147

A.2d
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Treatment Title Date Type Depth Headnote(s)

Cited by
 176.  State v. Nance 

689 A.2d 1351, 1356+ , N.J.

CRIMINAL JUSTICE - Evidence. Evidence of
defendant's bad conduct against a third party was
admissible in murder prosecution to prove that the
murder was neither accidental nor in...

Mar. 20, 1997 Case 95

A.2d

Cited by
 177.  State v. Marrero 

691 A.2d 293, 300+ , N.J.

CRIMINAL JUSTICE - Evidence. Reversal of
superior court's decision not to admit evidence of
prior sexual assault was harmless error.

Mar. 20, 1997 Case 95

A.2d

Cited by
 178.  State v. Roach 

680 A.2d 634, 639+ , N.J.

CRIMINAL JUSTICE - Sentencing. Remand
was required to determine whether disparity in
sentences of 30 years' imprisonment between
codefendants was justified.

Aug. 07, 1996 Case 145
146

A.2d

Cited by
 179.  State v. Chenique-Puey

678 A.2d 694, 698 , N.J.

CRIMINAL JUSTICE - Trial. Evidence of domestic
violence restraining order was unduly prejudicial
to defendant also charged with terroristic threats,
necessitating severance of that...

July 17, 1996 Case 96

A.2d

Cited by
 180.  State v. Martini

677 A.2d 1106, 1112 , N.J.

CRIMINAL JUSTICE - Postconviction Relief. Capital
defendant could not waive postconviction relief.

June 28, 1996 Case 150

A.2d

Cited by
 181.  Brett v. Great American Recreation, Inc.

677 A.2d 705, 719 , N.J.

REAL ESTATE - Premises Liability. Ski statute
was inapplicable to claim against ski-area operator
arising from toboggan accident.

June 13, 1996 Case 110

A.2d

Cited by
 182.  State v. DiFrisco 

662 A.2d 442, 491+ , N.J.

Death Penalty. Death penalty for execution-style
murder for hire was not disproportionate.

July 26, 1995 Case 151
154

A.2d

Cited by
 183.  Doe v. Poritz 

662 A.2d 367, 421 , N.J.

CIVIL RIGHTS - Sex Offenders. Statutes requiring
registration of convicted sex offenders and providing
for community notification are constitutional.

July 25, 1995 Case —

Cited by
 184.  State v. Maldonado

645 A.2d 1165, 1175 , N.J.

Drugs. Statute imposing strict criminal liability on
manufacturers and distributors of narcotics when
death results from ingestion of the narcotics is
constitutional.

Aug. 01, 1994 Case 2
7
11

A.2d
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Treatment Title Date Type Depth Headnote(s)

Cited by
 185.  State v. Mortimer 

641 A.2d 257, 265 , N.J.

Hate-crimes Statutes. Prosecution of defendant
under harassment statute did not violate
defendant's right to freedom of speech.

May 26, 1994 Case 27

A.2d

Cited by 186.  State v. Styker
633 A.2d 521, 522 , N.J.

The judgment is affirmed, substantially for the
reasons expressed in the opinion of the Appellate
Division, reported at 262 N.J.Super. 7, 619 A.2d
1016 (1993).

Dec. 07, 1993 Case —

Cited by
 187.  State v. Afanador

631 A.2d 946, 957 , N.J.

Vagueness. “Drug kingpin” statute was not facially
vague or vague as it applied to defendant, even
though defendant did not rule over vast criminal
empire.

Oct. 27, 1993 Case —

Cited by
 188.  State v. Brunson

625 A.2d 1085, 1100 , N.J.

Similar Crimes. State must sanitize similar crimes
evidence used to impeach testifying defendant.

June 15, 1993 Case —

Cited by
 189.  State v. Short 

618 A.2d 316, 325 , N.J.

Lesser Offense. Court was precluded from
informing jury that, if it found defendant guilty
of lesser offense of manslaughter, he would be
acquitted because statute of limitations...

Jan. 20, 1993 Case 136

A.2d

Cited by
 190.  State v. Jackson

607 A.2d 974, 977 , N.J.

This matter having been presented to the Court on
the applications of defendant for leave to appeal
the May 8, 1992, order of the Law Division denying
defendant's motion for...

May 29, 1992 Case —

Cited by
 191.  State v. Cofield

605 A.2d 230, 234 , N.J.

Defendant was convicted of narcotics offense, and
conviction was upheld in unreported decision by
the Superior Court, Appellate Division.   Defendant
appealed.   The Supreme Court,...

Apr. 15, 1992 Case —

Cited by 192.  State v. Lagares
601 A.2d 698, 707 , N.J.

Defendant was convicted before the Superior Court,
Law Division, Cumberland County, of possession of
controlled dangerous substance, possession with
intent to distribute cocaine,...

Feb. 06, 1992 Case 7

A.2d

Cited by 193.  State v. Robbins
590 A.2d 1133, 1140+ , N.J.

Defendant serving life sentence in New Jersey
challenged his extradition to California to face death
penalty. The Superior Court, Appellate Division,
affirmed trial court's...

May 30, 1991 Case 20

A.2d
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Treatment Title Date Type Depth Headnote(s)

Cited by
 194.  State v. Harvey 

581 A.2d 483, 496+ , N.J.

Defendant was convicted in the Superior Court, Law
Division, Middlesex County, of capital murder.  
Defendant appealed.   The Supreme Court, Clifford,
J., held that:  (1) trial...

Oct. 18, 1990 Case 32
33

117

A.2d

Cited by 195.  State v. Rose 
576 A.2d 235, 237 , N.J.

Defendant was convicted of knowing and purposeful
murder and was sentenced to death.   The
sentence was vacated and remanded, 112 N.J. 454,
548 A.2d 1058. Defendant's motion for...

May 23, 1990 Case 144

A.2d

Cited by 196.  State v. O'Donnell 
564 A.2d 1202, 1206 , N.J.

Defendant was convicted in the Superior Court,
Law Division, of official misconduct and sentenced
to a term of six years.   The Appellate Division
sustained the conviction but...

Oct. 25, 1989 Case 116

A.2d

Cited by 197.  State v. Yoskowitz
563 A.2d 1, 27+ , N.J.

Defendant was convicted, on guilty plea, of
attempted theft by deception by the Superior Court,
Law Division, Union County, and he appealed. The
Superior Court, Appellate...

July 19, 1989 Case 46

A.2d

Cited by
 198.  State v. Stevens  

558 A.2d 833, 835+ , N.J.

Police officer was convicted of two counts of
second-degree official misconduct and one count of
third-degree criminal coercion in the Superior Court,
Law Division, Burlington...

June 01, 1989 Case 95

A.2d

Cited by
 199.  State v. Biegenwald

542 A.2d 442, 449+ , N.J.

Defendant was convicted in the Superior Court,
Law Division, Monmouth County, of capital murder.
Defendant appealed. The Supreme Court, 106 N.J.
13, 524 A.2d 130, affirmed in...

June 20, 1988 Case 116

A.2d

Cited by
 200.  Matter of Kimber Petroleum Corp.

539 A.2d 1181, 1187 , N.J.

Alleged dischargers of hazardous waste appealed
Department of Environmental Protection directive
requiring them to pay over $2 million to fund
construction of alternate water...

Apr. 18, 1988 Case —

Cited by
 201.  State v. Grice 

537 A.2d 683, 691+ , N.J.

Defendants were convicted by jury of rape, before
the Superior Court.   In an unpublished opinion,
the Superior Court, Appellate Division, upheld the
convictions.   On...

Feb. 29, 1988 Case —
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Treatment Title Date Type Depth Headnote(s)

Cited by
 202.  State v. Bowens

532 A.2d 215, 220+ , N.J.

Defendant was convicted in the Superior Court,
Law Division, Union County, of murder, and he
appealed. The Superior Court, Appellate Division,
205 N.J.Super. 548, 501 A.2d 577,...

Oct. 29, 1987 Case —

Cited by
 203.  Matter of Peter by Johanning

529 A.2d 419, 433 , N.J.

Surrogate, who patient had authorized, by power of
attorney, to make medical decisions on her behalf,
filed complaint seeking his appointment as guardian
and, after appointment,...

June 24, 1987 Case 6

A.2d

Cited by
 204.  State v. Corsaro

526 A.2d 1046, 1051+ , N.J.

Defendants were convicted in the Superior Court,
Law Division, of various gambling offenses and they
appealed.   The Superior Court, Appellate Division,
affirmed.   The Supreme...

June 23, 1987 Case —

Cited by 205.  STATE OF NEW JERSEY, Plaintiff-
Respondent, v. THOMAS L. COAR, a/k/a
THOMAS COAR, Defendant-Appellant. 
2018 WL 495369, *3 , N.J.Super.A.D.

Defendant Thomas L. Coar appeals from two April
22, 2016 judgments of conviction, one following
a jury trial under indictment 14-03-0746, and the
second following a guilty plea...

Jan. 22, 2018 Case 107

A.2d

Cited by 206.  State v. R.K. 
2017 WL 5982838, *4+ , N.J.Super.A.D.

R.K. was indicted for acts committed against his
daughter, K.K., when she was less than thirteen
years old:  first-degree aggravated sexual assault,
N.J.S.A. 2C:14–2(a) (Counts One...

Dec. 01, 2017 Case 146

A.2d

Cited by 207.  State v. Metz 
2017 WL 5494621, *10 , N.J.Super.A.D.

Tried to a jury, defendant Al–Shareef Metz was
convicted of murder and related weapons offenses
in connection with the 2011 shooting death of Tariq
Walker. The only evidence...

Nov. 16, 2017 Case 146

A.2d

Cited by 208.  State v. Gross 
2017 WL 4507557, *4 , N.J.Super.A.D.

The opinion of the court was delivered by Defendant
Cassey Gross appeals from the order of the
Criminal Part denying her post-conviction relief
(PCR) petition. We affirm. On...

Oct. 10, 2017 Case 140

A.2d

Cited by 209.  Belton v. New Jersey State Parole Board
2017 WL 3297724, *1 , N.J.Super.A.D.

Eugene Belton, an inmate currently incarcerated
in New Jersey State Prison (NJSP), appeals from
an April 15, 2015 final decision of the Parole Board
affirming the denial of his...

Aug. 03, 2017 Case 102
103
104

A.2d
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Cited by 210.  State v. Lago 
2017 WL 3259811, *6 , N.J.Super.A.D.

Defendant appeals his convictions following a jury
trial for murder and weapons offenses. He argues
the court erred by permitting testimony in violation
of his right to...

Aug. 01, 2017 Case 110

A.2d

Cited by 211.  State v. Gallucci
2017 WL 2920523, *11 , N.J.Super.A.D.

A jury found defendants Marc Gallucci and
Stephanie R. Tylka guilty of the aggravated
assault of Tylka's former paramour. The trial judge
sentenced Gallucci to a five-year prison...

July 10, 2017 Case —

Cited by 212.  State v. Bundy 
2017 WL 2797859, *3+ , N.J.Super.A.D.

In this appeal, defendant argues, among other
things, the trial judge erred in imposing consecutive
prison terms for his reckless manslaughter and
unlawful possession of a firearm...

June 28, 2017 Case 145
146

A.2d

Cited by 213.  State v. Richardson 
2017 WL 2705436, *11 , N.J.Super.A.D.

In these back-to-back appeals we consider the
arguments by co-defendants, who appeal from their
respective convictions following a joint jury trial and
the sentences imposed. More...

June 23, 2017 Case 140

A.2d

Cited by 214.  State v. Auriemma 
2017 WL 2644132, *3 , N.J.Super.A.D.

Defendant Anthony Auriemma appeals from a
November 17, 2015 judgment of conviction, entered
following a jury trial. The jury found defendant guilty
of fourth-degree knowingly...

June 20, 2017 Case 140

A.2d

Cited by 215.  State v. Johnson
2017 WL 2333071, *10 , N.J.Super.A.D.

A grand jury indicted defendant Dwayne S. Johnson
for first-degree murder, N.J.S.A. 2C:11–3(a)(1)
and (2) (count one);  first-degree robbery, N.J.S.A.
2C:15–1 (count two);  and...

May 30, 2017 Case 20

A.2d

Cited by 216.  State v. Burroughs 
2017 WL 2264752, *6 , N.J.Super.A.D.

Following a jury trial, defendant Loretta C.
Burroughs was convicted of the murder of her
husband, N.J.S.A. 2C:11–3(a)(1) and (2) (count
one), and third-degree hindering...

May 24, 2017 Case 140

A.2d

Cited by 217.  State v. Felton
2017 WL 1737906, *4+ , N.J.Super.A.D.

Defendant Kwadir Felton appeals from a May
29, 2014 judgment of conviction after a jury trial.
We affirm defendant's conviction and defendant's
sentence except we discern the trial...

May 04, 2017 Case 145
146

A.2d

Cited by 218.  State v. Bailey
2017 WL 1548702, *5+ , N.J.Super.A.D.

Defendant Yero C. Bailey appeals from an August
1, 2014 judgment of conviction for two weapons
offenses and resisting arrest, crimes for which a
judge sentenced him to an aggregate...

May 01, 2017 Case —
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Cited by 219.  State v. Williams
2017 WL 1315022, *2 , N.J.Super.A.D.

Defendant filed this expedited appeal, pursuant
to Rule 2:9–13(a), to challenge the trial court's
February 14, 2017 order, which granted the State's
motion for pretrial detention...

Apr. 10, 2017 Case —

Cited by 220.  State v. Sutton
2017 WL 1315044, *4+ , N.J.Super.A.D.

Defendant Marc Sutton absconded after his trial
began but before the jury returned its verdict of
guilty on October 18, 2007. As a result, he was not
sentenced until February 25,...

Apr. 10, 2017 Case 145
146

A.2d

Cited by 221.  State v. Tedesco
2017 WL 876339, *18 , N.J.Super.A.D.

Defendant Giuseppe Tedesco appeals from the
judgment of conviction entered after a jury found
him guilty of first-degree murder, N.J.S.A. 2C:11–
3(a), second-degree unlawful...

Mar. 06, 2017 Case 115

A.2d

Cited by 222.  State v. Cardwell 
2017 WL 676988, *8 , N.J.Super.A.D.

Defendant Nikita Cardwell was tried before a
jury and found guilty of second-degree official
misconduct and other offenses, and he was
sentenced to seven years of incarceration,...

Feb. 21, 2017 Case 140

A.2d

Cited by 223.  State v. Beckett
2017 WL 541113, *5+ , N.J.Super.A.D.

Defendant, Clarence Beckett, appeals from a May
16, 2014 judgment of conviction for two counts of
second-degree sexual assault and two counts of
fourth-degree criminal sexual...

Feb. 10, 2017 Case 145
146

A.2d

Cited by 224.  State v. Anglin 
2017 WL 490550, *7+ , N.J.Super.A.D.

Convicted by a jury of two weapons offenses, and
sentenced to an eight-year custodial term with a
four-year parole disqualifier, defendant appeals. He
argues: POINT I THE TRIAL...

Feb. 07, 2017 Case 146

A.2d

Cited by 225.  State v. Malandrucca 
2017 WL 411368, *3+ , N.J.Super.A.D.

Defendant Maryrose Malandrucca appeals from her
June 20, 2014 judgement of conviction for second-
degree eluding, N.J.S.A. 2C:29–2(b), and fourth-
degree obstructing the...

Jan. 31, 2017 Case 145

A.2d

Cited by 226.  State v. McKinney
2017 WL 370918, *12 , N.J.Super.A.D.

Defendant appeals his convictions for kidnapping,
aggravated sexual assault during a kidnapping,
and other offenses regarding his actions toward a
thirteen-year-old girl, and his...

Jan. 25, 2017 Case —

Cited by 227.  State v. Roman 
2017 WL 281003, *5 , N.J.Super.A.D.

Defendant Lewis Roman appeals his February
17, 2015 judgment of conviction. Principally, he
challenges the denial of his motion to suppress. We
affirm. At the suppression hearing,...

Jan. 23, 2017 Case —
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Cited by 228.  State v. Jackson
2016 WL 7339092, *5 , N.J.Super.A.D.

Defendant Rene M. Jackson was tried before a
jury and found guilty of second-degree possession
of a weapon for an unlawful purpose, contrary to
N.J.S.A. 2C:39–4(a), and...

Dec. 16, 2016 Case 146

A.2d

Cited by 229.  State v. Patrick 
2016 WL 6081453, *9 , N.J.Super.A.D.

Defendant appeals from a June 13, 2014 judgment
of conviction after a jury trial. We affirm. D.D. (the
victim) was shot near the Richmond Beer Gardens
(the Richmond) in Plainfield...

Oct. 18, 2016 Case 140

A.2d

Cited by 230.  State v. J.C.
2016 WL 4446159, *4 , N.J.Super.A.D.

Defendant J.C. appeals from his August 13, 2014
judgment of conviction for aggravated sexual
contact and endangering the welfare of a child, L.A.
(Lacey). He contends testimony...

Aug. 24, 2016 Case 110

A.2d

Cited by 231.  Boswell v. Price Meese Shulman &
D'Arminio, P.C.
2016 WL 4395773, *17 , N.J.Super.A.D.

Defendants Price Meese Shulman & D'Arminio,
P.C. (Price Meese), and Price Meese attorneys Gail
L. Price and Paul A. Conciatori, challenge the trial
court's refusal to hold, as a...

Aug. 18, 2016 Case —

Cited by 232.  State v. Gleaton
143 A.3d 326, 351 , N.J.Super.A.D.

CRIMINAL JUSTICE - Judges. Trial judge's
response to strife between jurors, including
removing foreperson duties from juror, violated
Sixth Amendment right to jury trial.

Aug. 09, 2016 Case 126

A.2d

Cited by 233.  State v. Townes
2016 WL 2970888, *4 , N.J.Super.A.D.

Defendant Karon D. Townes appeals from a
judgment of conviction entered after a jury found
him guilty of first-degree attempted murder, N.J.S.A.
2C:5–1, N.J.S.A. 2C:11–3;...

May 24, 2016 Case 147

A.2d

Cited by 234.  State v. Shanley
2016 WL 2759343, *10+ , N.J.Super.A.D.

A jury convicted defendant Peter Shanley of
the murder of his wife, as well as two weapons
offenses, and a judge sentenced him to prison for
life. Defendant appeals from the...

May 13, 2016 Case —

Cited by 235.  State v. Feliciano 
2016 WL 2745851, *28+ , N.J.Super.A.D.

Tried to a jury, defendant Jose Feliciano appeals
from his convictions for first degree murder,
N.J.S.A. 2C:11–3(a)(1) and (2) (count one); first
degree felony murder, N.J.S.A....

May 12, 2016 Case 2
4
7

A.2d

Cited by 236.  State v. Hodge 
2016 WL 1706064, *9 , N.J.Super.A.D.

Tried by a jury, defendant Ryan L. Hodge was
convicted of the lesser-included offense of second-
degree passion/provocation manslaughter, N.J.S.A.
2C:11–4(b)(2); second-degree...

Apr. 29, 2016 Case 146

A.2d
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Cited by 237.  State v. Hurt
2016 WL 937166, *3 , N.J.Super.A.D.

Defendant appeals from an August 8, 2013
conviction for aggravated manslaughter, N.J.S.A.
2C:11–4(a)(1) after entering a guilty plea. We affirm.
R.W. died after being stabbed on...

Mar. 14, 2016 Case —

Cited by 238.  State v. Pritchett
2015 WL 7725633, *3 , N.J.Super.A.D.

Defendant Robert J. Pritchett was charged in
Camden County Indictment No. 12–05–01438
with third-degree possession of cocaine, N.J.S.A.
2C:35–10a(1) (count one); second-degree...

Dec. 01, 2015 Case —

Cited by 239.  State v. McKinney 
2015 WL 7693359, *3 , N.J.Super.A.D.

Tried to a jury, defendant Edward O. McKinney was
convicted of two counts of first-degree robbery,
N.J.S.A. 2C:15–1; one count of third-degree
terroristic threats, N.J.S.A....

Nov. 30, 2015 Case —

Cited by 240.  State v. Lloyd-Jones
2015 WL 7421626, *8 , N.J.Super.A.D.

The opinion of the court was delivered by
Defendants Tomas C. Lloyd–Jones and George K.
Armerding were convicted after a six-day jury trial
before Judge Robert J. Mega. They filed...

Nov. 23, 2015 Case —

Cited by 241.  State v. Weston 
2013 WL 11068670, *5 , N.J.Super.A.D.

On June 25, 2015, the Supreme Court reversed
our decision vacating defendant Darien Weston's
convictions. Therefore, the matter was remanded
for our consideration of the other...

Nov. 09, 2015 Case 140

A.2d

Cited by
 242.  State v. Zuber 

126 A.3d 335, 339+ , N.J.Super.A.D.

CRIMINAL JUSTICE - Sentencing. Juvenile
defendant's aggregate sentence did not violate rule
prohibiting life sentence without parole for non-
homicide case.

Oct. 30, 2015 Case 2
24

A.2d

Cited by 243.  State v. Zakarevicis
2015 WL 6181405, *6 , N.J.Super.A.D.

The opinion of the court was delivered by A
Middlesex County grand jury indicted defendant
Diane Zakarevicis, charging her with one count of
third-degree theft by deception,...

Oct. 22, 2015 Case —

Cited by 244.  State v. Fortin
2015 WL 6132920, *10 , N.J.Super.A.D.

The opinion of the court was delivered by Following
a guilt-phase retrial, defendant Steven Fortin was
convicted of first-degree purposeful and knowing
murder of M.P. (Mary), ...

Oct. 20, 2015 Case 33
116
117

A.2d

Cited by 245.  State v. Gilliam 
2015 WL 5608223, *2 , N.J.Super.A.D.

On March 26, 2010, defendant Derrick D. Gilliam
negotiated a plea agreement with the State that
effectively resolved all of the charges reflected in
Indictment No. 06–03–0119....

Sep. 21, 2015 Case 140

A.2d
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Cited by 246.  State v. A.R.
2015 WL 5446690, *5+ , N.J.Super.A.D.

Defendant A.R. appeals his sentence and
convictions for second degree sexual assault,
second degree endangering the welfare of a child,
and offensive touching. After carefully...

Sep. 14, 2015 Case 95

A.2d

Cited by 247.  State v. Fernandez
2015 WL 5009757, *4+ , N.J.Super.A.D.

Convicted by a jury of committing four sex-related
crimes and sentenced to an aggregate ten-year
prison term, defendant contends he is entitled to a
new trial on three grounds: the...

Aug. 17, 2015 Case —

Cited by 248.  State v. Deas
2015 WL 4661391, *7 , N.J.Super.A.D.

Defendant Michael D. Deas appeals his judgment of
conviction entered October 17, 2012. He challenges
the denial of suppression and claims errors at trial.
We affirm. We summarize...

Aug. 07, 2015 Case 110

A.2d

Cited by 249.  State v. Fernandez 
2015 WL 4619989, *10 , N.J.Super.A.D.

Defendant John Fernandez was a volunteer
campaign worker for the 2007 re-election campaign
of State Senator M. Teresa Ruiz, soliciting voters to
both register to vote and vote by...

Aug. 04, 2015 Case 110
145

A.2d

Cited by 250.  State v. Potter
2015 WL 3843309, *14+ , N.J.Super.A.D.

Defendant Eric E. Potter appeals his conviction for
third-degree possession of a controlled dangerous
substance, N.J.S.A. 2C:35–10(a)(1) (count one);
second-degree possession of...

June 23, 2015 Case 51

A.2d

Cited by 251.  State v. Battles 
2015 WL 3767483, *3+ , N.J.Super.A.D.

Defendant, Raheem Battles, appeals from his
conviction for carjacking and theft, arguing the trial
court erred in presenting “other crimes” evidence
and in barring defendant from...

June 18, 2015 Case 145
146

A.2d

Cited by 252.  State v. Machado
2015 WL 2417625, *4+ , N.J.Super.A.D.

This appeal stems from a case that we remanded
in 2011 for a new trial. The case was tried a second
time and again resulted in defendant's conviction.
The indictment arose out of...

May 22, 2015 Case —

Cited by 253.  State v. Mercedes
2014 WL 8849574, *2 , N.J.Super.A.D.

Defendant appeals from his convictions for second-
degree possession of a weapon for an unlawful
purpose, N.J.S.A. 2C:39–4a; second-degree
eluding, N.J.S.A. 2C:29–2b; fourth-degree...

May 20, 2015 Case 145

A.2d

Cited by 254.  State v. Ibraham 
2015 WL 2212347, *2 , N.J.Super.A.D.

The State appeals from an order precluding the
testimony at trial of its expert toxicologist. We affirm.
On December 10, 2010, R.K. was a guest at the
Borgata Casino Hotel in...

May 13, 2015 Case 95

A.2d
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Cited by 255.  Abdel-Aziz v. New Jersey State Parole Bd.
2015 WL 2184046, *1 , N.J.Super.A.D.

Bilal Abdel–Aziz, a New Jersey state prisoner,
appeals from the June 19, 2013 final administrative
decision of the New Jersey State Parole Board
(Board) denying him parole and...

May 12, 2015 Case 102

A.2d

Cited by 256.  State v. Rivera
2014 WL 8735122, *9 , N.J.Super.A.D.

Defendant Julio Rivera appeals his conviction for
second-degree eluding a police officer and creating
a risk of injury, N.J.S.A. 2C:29–2(b), and second-
degree aggravated assault,...

May 01, 2015 Case —

Cited by 257.  State v. Meehan
2015 WL 998695, *5 , N.J.Super.A.D.

The State appeals from defendant's judgment
of conviction imposing a three-year prison term,
contending that the judge erred by downgrading
defendant's second-degree conviction to...

Mar. 09, 2015 Case —

Cited by 258.  State v. Harchar 
2014 WL 8037072, *5+ , N.J.Super.A.D.

Defendant John Harchar was charged with fourth-
degree peering into a dwelling place, and fourth-
degree lewdness. During trial, defendant convinced
the court to dismiss the...

Mar. 06, 2015 Case 110

A.2d

Cited by 259.  State v. Sorensen 
110 A.3d 97, 108 , N.J.Super.A.D.

CRIMINAL JUSTICE - Driving While Intoxicated.
Breath test machine operator was not required to
provide defendant test results report absent request
made by defendant.

Feb. 27, 2015 Case 73

A.2d

Cited by 260.  State v. Giberson 
2015 WL 357687, *3+ , N.J.Super.A.D.

After a jury trial, defendant appeals from his
conviction for fourth-degree theft by unlawful taking,
N.J.S.A. 2C:20–3a. We affirm. We discern the
following facts from the evidence...

Jan. 29, 2015 Case —

Cited by 261.  State v. Stevens
2014 WL 7602363, *3 , N.J.Super.A.D.

Tried to a jury, defendant Eugene Stevens was
convicted of one count of third-degree hindering his
own apprehension. N.J.S.A. 2C:29–3(b)(1). The jury
found defendant not guilty of...

Jan. 16, 2015 Case —

Cited by 262.  State v. Thomas 
2015 WL 144857, *3 , N.J.Super.A.D.

Defendant appeals from his convictions for third-
degree possession of marijuana with intent to
distribute, N.J.S.A. 2C:35–5a(1) and –5b(11);
second-degree commission of a drug...

Jan. 13, 2015 Case 145

A.2d

Cited by 263.  State v. J.L.H.
2014 WL 7370366, *8+ , N.J.Super.A.D.

Tried by a jury, defendant J.L.H. was convicted of
second-degree sexual assault, N.J.S.A. 2C:14–
2(c)(1) (count one); second-degree sexual assault,
N.J.S.A. 2C:14–2(c)(4) (count...

Dec. 30, 2014 Case 145

A.2d
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Treatment Title Date Type Depth Headnote(s)

Cited by 264.  State v. Rush
2014 WL 7288048, *1 , N.J.Super.A.D.

After a jury trial, defendant appeals from his
convictions for fourth-degree resisting arrest,
N.J.S.A. 2C:29–2a(2); third-degree burglary,
N.J.S.A. 2C:18–2; and fourth-degree...

Dec. 24, 2014 Case —

Cited by 265.  State v. Johnson 
2014 WL 7150690, *4 , N.J.Super.A.D.

Defendant appeals from his convictions for first-
degree murder, N.J.S.A. 2C:11–3a(1) and (2);
second-degree unlawful possession of a weapon,
N.J.S.A. 2C:39–5b; and second-degree...

Dec. 17, 2014 Case —

Cited by 266.  State v. M.R.
2014 WL 6390305, *12+ , N.J.Super.A.D.

In these appeals, defendant M.R. asks us to reverse
a judgment of conviction of two counts of sexual
assault and one count each of criminal sexual
contact and simple assault,...

Nov. 18, 2014 Case 140

A.2d

Cited by 267.  State v. Blount
2014 WL 5782712, *7+ , N.J.Super.A.D.

Tried by a jury, defendant was convicted of first-
degree robbery, N.J.S.A. 2C:15–1; second-degree
possession of a firearm for an unlawful purpose,
N.J.S.A. 2C:39–4(a); third-degree...

Nov. 07, 2014 Case 146

A.2d

Cited by 268.  State v. Rodgers
2014 WL 5618072, *6+ , N.J.Super.A.D.

Defendant Lavar T. Rodgers was tried before a
jury and found guilty of four counts of first-degree
attempted murder and other offenses. He appeals
from the judgment of conviction...

Nov. 05, 2014 Case 145

A.2d

Cited by 269.  State v. Brack 
2014 WL 5343765, *4+ , N.J.Super.A.D.

Defendant, who was fourteen years old when the
crime occurred and was waived up to adult court,
appeals from his conviction for first-degree murder,
N.J.S.A. 2C:11–3a(1) and (2)....

Oct. 22, 2014 Case 147

A.2d

Cited by 270.  State v. Wilson
2014 WL 5326409, *3 , N.J.Super.A.D.

Defendant appeals from her convictions for second-
degree burglary, N.J.S.A. 2C:18–2; second-degree
aggravated assault, N.J.S.A. 2C:12–1b(1); fourth-
degree unlawful possession of a...

Oct. 21, 2014 Case —

Cited by 271.  State v. Marsh 
2014 WL 5285636, *11 , N.J.Super.A.D.

The opinion of the court was delivered by In
February 2009, a Middlesex County grand jury
indicted defendant Frank Marsh for the first-degree
murder for hire of his co-defendant's...

Oct. 16, 2014 Case 142
143

A.2d

Cited by 272.  State v. Brimage
2014 WL 5149741, *3 , N.J.Super.A.D.

Defendant appeals from his convictions for fourth-
degree possession of a controlled dangerous
substance (CDS) with intent to distribute, N.J.S.A.
2C:35–5a(1) and N.J.S.A....

Oct. 15, 2014 Case —
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Cited by 273.  State v. Snyder
2014 WL 4843901, *8 , N.J.Super.A.D.

The opinion of the court was delivered This appeal
and another decided today, No. A–822–11, concern
the trial of two codefendants, Taquan K. Range and
Ezekiel Snyder. Range and...

Oct. 01, 2014 Case —

Cited by 274.  State v. Burris
2014 WL 4450387, *16 , N.J.Super.A.D.

Tried by a jury, defendant Travis Burris appeals
from his conviction of first-degree murder, first-
degree attempted murder, and various related
charges stemming from two shootings,...

Sep. 11, 2014 Case 140

A.2d

Cited by 275.  State v. Sanon
2014 WL 4411069, *6 , N.J.Super.A.D.

Defendant Adene Sanon appeals from a judgment
of conviction of five controlled dangerous substance
offenses for which he was sentenced to an
aggregate eight-year custodial term...

Sep. 09, 2014 Case —

Cited by 276.  State v. Baker 
2014 WL 4109430, *11+ , N.J.Super.A.D.

Defendant James Baker appeals his conviction
and sentence for second-degree eluding of a law
enforcement officer, N.J.S.A. 2C:29–2(b), based on
his fleeing police in his vehicle...

Aug. 22, 2014 Case 146

A.2d

Cited by 277.  State v. Holland
2014 WL 4064582, *2 , N.J.Super.A.D.

Tried before a jury, defendant Edward B. Holland
appeals his conviction of two controlled dangerous
substance (CDS) offenses. The trial court
sentenced defendant to an extended...

Aug. 19, 2014 Case 140
145

A.2d

Cited by 278.  State v. Gray
2014 WL 3731758, *7+ , N.J.Super.A.D.

Defendant Joshua D. Gray appeals from his March
2, 2012 conviction by a jury for second-degree
aggravated assault, N.J.S.A . 2C:12–1b(1) and the
sentence imposed by the court. On...

July 30, 2014 Case 146

A.2d

Cited by 279.  State v. T.M. 
2014 WL 3015209, *4 , N.J.Super.A.D.

Following multiple jury trials, defendant T.M. was
convicted of third-degree criminal restraint, N.J.S.A.
2C:13–2; second-degree endangering the welfare of
a child, N.J.S.A....

July 07, 2014 Case 91
92
94

A.2d

Cited by 280.  State v. Melendez
2014 WL 2895091, *7 , N.J.Super.A.D.

Defendant Edariel Melendez appeals from a
judgment of conviction, following a second jury trial
for two gang-related murders, as well as for related
offenses, and the sentences...

June 27, 2014 Case 140

A.2d

Cited by 281.  State v. Smith 
2014 WL 1757881, *4 , N.J.Super.A.D.

Following a jury trial, defendant was found guilty of
the following controlled dangerous substance (CDS)
offenses set forth in Middlesex County indictment
08–09–01543: third-degree...

May 05, 2014 Case 95

A.2d

https://www.westlaw.com/Document/Ia00487e7497511e49488c8f438320c70/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DI293d0f9b34db11d9abe5ec754599669c%26midlineIndex%3D273%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=273&docFamilyGuid=Ia00487e8497511e49488c8f438320c70&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I00c66afc39be11e4b86bd602cb8781fa/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DI293d0f9b34db11d9abe5ec754599669c%26midlineIndex%3D274%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=274&docFamilyGuid=I00c66afd39be11e4b86bd602cb8781fa&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I293d0f9b34db11d9abe5ec754599669c/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I60b16ba0729611d7b0409d11d16b6b13&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_140
https://www.westlaw.com/Document/I5897961e382211e4b4bafa136b480ad2/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DI293d0f9b34db11d9abe5ec754599669c%26midlineIndex%3D275%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=275&docFamilyGuid=I5897961f382211e4b4bafa136b480ad2&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I533c90662a0811e49488c8f438320c70/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DI293d0f9b34db11d9abe5ec754599669c%26midlineIndex%3D276%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=276&docFamilyGuid=I533c90672a0811e49488c8f438320c70&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I293d0f9b34db11d9abe5ec754599669c/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I60b16ba0729611d7b0409d11d16b6b13&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_146
https://www.westlaw.com/Document/Ib53ccdef27a711e4b86bd602cb8781fa/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DI293d0f9b34db11d9abe5ec754599669c%26midlineIndex%3D277%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=277&docFamilyGuid=Ib53ccdf027a711e4b86bd602cb8781fa&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I293d0f9b34db11d9abe5ec754599669c/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I60b16ba0729611d7b0409d11d16b6b13&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_140
https://www.westlaw.com/Document/I293d0f9b34db11d9abe5ec754599669c/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I60b16ba0729611d7b0409d11d16b6b13&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_145
https://www.westlaw.com/Document/I235b676a17fb11e49488c8f438320c70/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DI293d0f9b34db11d9abe5ec754599669c%26midlineIndex%3D278%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=278&docFamilyGuid=I235b676b17fb11e49488c8f438320c70&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I293d0f9b34db11d9abe5ec754599669c/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I60b16ba0729611d7b0409d11d16b6b13&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_146
https://www.westlaw.com/Document/I104e6da005d711e4b4bafa136b480ad2/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DI293d0f9b34db11d9abe5ec754599669c%26midlineIndex%3D279%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=279&docFamilyGuid=I104e6da105d711e4b4bafa136b480ad2&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I293d0f9b34db11d9abe5ec754599669c/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I60b16ba0729611d7b0409d11d16b6b13&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_91
https://www.westlaw.com/Document/I293d0f9b34db11d9abe5ec754599669c/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I60b16ba0729611d7b0409d11d16b6b13&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_92
https://www.westlaw.com/Document/I293d0f9b34db11d9abe5ec754599669c/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I60b16ba0729611d7b0409d11d16b6b13&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_94
https://www.westlaw.com/Document/I8cf1db9afde711e3b4bafa136b480ad2/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DI293d0f9b34db11d9abe5ec754599669c%26midlineIndex%3D280%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=280&docFamilyGuid=I8cf1db9bfde711e3b4bafa136b480ad2&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I293d0f9b34db11d9abe5ec754599669c/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I60b16ba0729611d7b0409d11d16b6b13&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_140
https://www.westlaw.com/Document/I10ffad24d41511e390d4edf60ce7d742/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DI293d0f9b34db11d9abe5ec754599669c%26midlineIndex%3D281%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=281&docFamilyGuid=I10ffad25d41511e390d4edf60ce7d742&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I293d0f9b34db11d9abe5ec754599669c/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I60b16ba0729611d7b0409d11d16b6b13&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_95


State v. Ramseur, 106 N.J. 123

 © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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Cited by
 282.  State v. Dorsainvil

89 A.3d 584, 605 , N.J.Super.A.D.

CRIMINAL JUSTICE - Jury. Physical altercation
between jurors during deliberations immediately
after jury reported deadlock warranted mistrial.

May 02, 2014 Case 126

A.2d

Cited by 283.  State v. Sherman
2014 WL 1316091, *3 , N.J.Super.A.D.

Defendant Barry S. Sherman appeals from the
final judgment of conviction entered on December
7, 2011, after his resentencing, which imposed
Megan's Law registration and...

Apr. 03, 2014 Case —

Cited by 284.  State v. Demoscoso
2014 WL 1239112, *3 , N.J.Super.A.D.

Defendant appeals from his convictions for first-
degree attempted murder, N.J.S.A. 2C:5–1 and
N.J.S.A. 2C:11–3 (Count One); second-degree
aggravated assault, N.J.S.A. 2C:12–1b(1)...

Mar. 27, 2014 Case 143

A.2d

Cited by 285.  State v. Beckett
2014 WL 1172027, *1 , N.J.Super.A.D.

A jury convicted defendant Brian D. Beckett of third-
degree receiving a stolen automobile, N.J.S.A.
2C:20–7, for which he received a sentence of four
years in prison on September...

Mar. 25, 2014 Case —

Cited by 286.  State v. Davenport
2014 WL 1010948, *5 , N.J.Super.A.D.

Tried before a jury on a four-count Salem County
Indictment, No. 11–03–0117, defendant Wayne
Davenport, Jr. was convicted of third-degree
possession of a controlled dangerous...

Mar. 18, 2014 Case 95

A.2d

Cited by 287.  State v. Morris
2014 WL 940937, *4 , N.J.Super.A.D.

Defendant Bruce Morris pleaded guilty to third-
degree possession of cocaine, N.J.S.A. 2C:35–
10(a)(1), after the court denied his motion to
suppress evidence following a lengthy...

Mar. 12, 2014 Case —

Cited by 288.  State v. Taylor
2014 WL 700146, *3+ , N.J.Super.A.D.

Defendant Ahmad Taylor was tried before a
jury and found guilty of passion/provocation
manslaughter and unlawful possession of a
handgun. He appeals from the judgment of
conviction...

Feb. 25, 2014 Case 145
146

A.2d

Cited by 289.  State v. Wright 
2014 WL 148580, *11+ , N.J.Super.A.D.

Following a jury trial, defendant Bryon Wright was
convicted of distribution of cocaine, N.J.S.A. 2C:35–
5(a); distribution of cocaine within 1000 feet of a
school zone, N.J.S.A....

Jan. 16, 2014 Case 140

A.2d

Cited by 290.  State v. Kearney 
2014 WL 103228, *4 , N.J.Super.A.D.

Tried by a jury, defendant Latisha M. Kearney was
convicted of second-degree aggravated assault,
N.J.S.A. 2C:12–1B(1), and third-degree possession
of a weapon for an unlawful...

Jan. 13, 2014 Case 91
95

A.2d
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Treatment Title Date Type Depth Headnote(s)

Cited by 291.  State v. Contaldi 
2013 WL 6500193, *7+ , N.J.Super.A.D.

Tried by a jury, defendant Andrew Contaldi was
found guilty of fifty-five counts of third- and second-
degree drug offenses and one count of first-degree
being a leader of a...

Dec. 12, 2013 Case 110
145

A.2d

Cited by 292.  State v. Jones
2013 WL 6416001, *7 , N.J.Super.A.D.

Defendant Alex Jones appeals from his conviction
and sentence for possession of a controlled
dangerous substance after a jury found that he fled
from a police officer and discarded...

Dec. 10, 2013 Case 89

A.2d

Cited by 293.  State v. Smith
2013 WL 6050165, *3 , N.J.Super.A.D.

Defendant Daniel Smith appeals from his conviction
by a jury and his extended term sentence for being
a convicted person in possession of a handgun. We
affirm. The relevant facts...

Nov. 18, 2013 Case —

Cited by 294.  State v. Hairston
2013 WL 5951511, *5 , N.J.Super.A.D.

Tried by a jury, defendant William Hairston appeals
his January 12, 2010 conviction of second-degree
possession of a handgun by a convicted felon,
N.J.S.A. 2C:39–7b. The trial...

Nov. 08, 2013 Case —

Cited by 295.  State v. Freeman 
2013 WL 5879079, *4+ , N.J.Super.A.D.

This case involves an altercation over money
between two adult brothers. Defendant Thomas
Freeman appeals from his conviction, after a jury
trial, of the disorderly persons offense...

Nov. 04, 2013 Case 146

A.2d

Cited by 296.  State v. L.L.M.
2013 WL 5762613, *7 , N.J.Super.A.D.

This direct criminal appeal arises from defendant
L.L.M.'s conviction of second-degree sexual
assault, N.J.S.A. 2C:14–2b, and endangering the
welfare of a child, N.J.S.A. 2C:24–4a....

Oct. 25, 2013 Case —

Cited by 297.  State v. S.P.
2013 WL 5494002, *7+ , N.J.Super.A.D.

Defendant appeals from his convictions for two
counts of first-degree aggravated sexual assault,
N.J.S.A. 2C:14–2a; two counts of second-degree
sexual assault, N.J.S.A. 2C:14–2b;...

Oct. 04, 2013 Case —

Cited by 298.  State v. Palacios-Rodriguez 
2013 WL 4710521, *9 , N.J.Super.A.D.

Defendant Jose R. Palacios–Rodriguez appeals his
conviction and sentence for first-degree attempted
murder, contrary to N.J.S.A. 2C:5–1 and N.J.S.A.
2C:ll–3 (count one);...

Sep. 03, 2013 Case 146

A.2d

Cited by 299.  State v. Romeo 
2013 WL 4503364, *10 , N.J.Super.A.D.

Following a jury trial, defendant David Romeo,
a former sergeant with the Wildwood Police
Department, was convicted of official misconduct for
kicking two suspects in the head...

Aug. 26, 2013 Case 140

A.2d
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Treatment Title Date Type Depth Headnote(s)

Cited by 300.  State v. Hix
2013 WL 4045608, *6 , N.J.Super.A.D.

Convicted by a jury of manslaughter and unlawful
possession of a weapon, defendant Wayne B.
Hix was sentenced to an aggregate fifteen-year
custodial term subject to the No Early...

Aug. 12, 2013 Case —

Cited by 301.  State v. Young
2013 WL 3879893, *7 , N.J.Super.A.D.

Tried by a jury over several days, defendant Tifani
K. Young was convicted of all counts of indictment
no. 07–05–0812: third-degree unlawful possession
of a handgun, N.J.S.A....

July 30, 2013 Case 146

A.2d

Cited by
 302.  State v. Smith 

2013 WL 3466557, *9+ , N.J.Super.A.D.

Tried by a jury, defendant Julius Smith was
found guilty of first-degree armed robbery,
N.J.S.A. 2C:15–1 (count one), and second-degree
possession of a firearm for an unlawful...

July 11, 2013 Case 140
145

A.2d

Cited by 303.  State v. Muhammad
2013 WL 3238634, *7+ , N.J.Super.A.D.

A jury convicted defendant of first-degree murder,
weapons offenses and hindering prosecution by
attempting to induce a witness to withhold testimony
or evidence. At sentencing,...

June 28, 2013 Case 145

A.2d

Cited by 304.  State v. Sudlow
2013 WL 2986983, *5+ , N.J.Super.A.D.

Following a three-day trial, a jury found defendant
Ricardo M. Sudlow guilty of second-degree eluding
an officer, N.J.S.A. 2C:29–2(b); third-degree
aggravated assault on a police...

June 18, 2013 Case 145
146

A.2d

Cited by 305.  State v. Ali
2013 WL 2435555, *5 , N.J.Super.A.D.

Defendant Yakim Abdul–Ali appeals the Law
Division's order denying his petition for post-
conviction relief (PCR). We affirm. We discern the
following facts and procedural history...

June 06, 2013 Case 51

A.2d

Cited by 306.  State v. Pena 
2013 WL 2395045, *3 , N.J.Super.A.D.

Defendant Pedro Peralta–Pena appeals from a
June 29, 2010 judgment of conviction, entered
after a jury found him guilty of fourth-degree sexual
contact, N.J.S.A. 2C:14–3b, and...

June 04, 2013 Case 146

A.2d

Cited by 307.  State v. Turner
2013 WL 1798685, *6 , N.J.Super.A.D.

After a May 2011 jury trial, defendant William D.
Turner was convicted of third-degree possession
of a controlled dangerous substance (“CDS”),
specifically heroin, N.J.S.A....

Apr. 30, 2013 Case —

Cited by
 308.  State v. Bass 

2013 WL 1798956, *15+ , N.J.Super.A.D.

Tried by a jury, defendant David Bass appeals
his conviction of purposeful or knowing murder,
N.J.S.A. 2C:11–3a(1) and/or (2) (count one);
unlawful possession of a handgun,...

Apr. 30, 2013 Case 140
145

A.2d
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Cited by 309.  State v. T.J.M.
2013 WL 791192, *7 , N.J.Super.A.D.

Defendant was sentenced to an aggregate prison
term of fourteen years, subject to an eighty-five
percent period of parole ineligibility, after a jury
convicted him of two counts of...

Mar. 05, 2013 Case 140

A.2d

Cited by 310.  State v. Makovic
2013 WL 656319, *3 , N.J.Super.A.D.

The State appeals the Law Division's April 26, 2012
order dismissing Bergen County Indictment No. S–
1849–11 without prejudice. We reverse. On October
31, 2011, a Bergen County...

Feb. 25, 2013 Case 51

A.2d

Cited by 311.  State v. Minitee
2013 WL 322519, *4 , N.J.Super.A.D.

The appeal of defendant Alnesha Minitee returns
to us following the Supreme Court's reversal of this
court's prior decision suppressing evidence and
granting her a new trial. State...

Jan. 29, 2013 Case —

Cited by 312.  State v. Yough
2013 WL 195358, *2 , N.J.Super.A.D.

Defendant, Stanford Yough, was convicted
of second-degree robbery of Cesar Alva and
sentenced to an aggregate fifteen-year term of
imprisonment with an eighty-five percent period...

Jan. 18, 2013 Case 146

A.2d

Cited by 313.  State v. Worthy 
2012 WL 6571111, *4 , N.J.Super.A.D.

Defendant Harold Worthy appeals from the Law
Division's January 4, 2011 order denying his petition
for post-conviction relief (PCR) alleging ineffective
assistance of trial counsel...

Dec. 18, 2012 Case —

Cited by 314.  State v. Fountain
2012 WL 6554191, *3 , N.J.Super.A.D.

Defendant Christopher Fountain appeals from his
conviction by a jury on charges arising from the
shooting of an acquaintance. He also appeals from
his twenty-five-year sentence of...

Dec. 17, 2012 Case —

Cited by 315.  State v. Hazelton 
2012 WL 5438998, *3+ , N.J.Super.A.D.

Tried before a jury on a multi-count indictment,
defendant was convicted of third-degree conspiracy
to distribute a controlled dangerous substance
(CDS), cocaine, N.J.S.A. 2C:5–2...

Nov. 08, 2012 Case 145

A.2d

Cited by 316.  State v. G.L.W.
2012 WL 5274658, *11 , N.J.Super.A.D.

Defendant G.L.W., to whom we refer using the
pseudonym Gloria, appeals her conviction for two
counts of aggravated sexual assault, contrary to
N.J.S.A. 2C:14–2(a)(1), and one count...

Oct. 26, 2012 Case —

Cited by 317.  State v. Younger 
2012 WL 5041921, *3 , N.J.Super.A.D.

Tried to a jury in absentia on August 7, 8, and 9,
2007, defendant Derrick Younger was convicted
of second-degree eluding, N.J.S.A. 2C:29–2(b).
Almost a year later, on June 9,...

Oct. 19, 2012 Case 145
146

A.2d
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Cited by 318.  State v. Hinds-Mohammed
2012 WL 4867555, *5 , N.J.Super.A.D.

Tried by a jury, defendant, Suzette Hinds–
Mohammed, was convicted of first-degree
attempted murder, N.J.S.A. 2C:5–1 and N.J.S.A.
2C:11–3a(1); second-degree possession of a
weapon...

Oct. 16, 2012 Case —

Cited by
 319.  State v. Gorthy 

2012 WL 4773021, *6 , N.J.Super.A.D.

Defendant June Gorthy, also known as June
Governale, appeals from a jury verdict finding her
not guilty by reason of insanity of fourth-degree
stalking, N.J.S.A. 2C:12–10(b). See...

Oct. 09, 2012 Case 145

A.2d

Cited by 320.  State v. Coleman
2012 WL 4511260, *6 , N.J.Super.A.D.

Following an eight-day trial in March 2010,
defendant Keshawn Coleman was convicted of first-
degree murder, N.J.S.A. 2C:11–3a(1), –3a(2) (count
1); second-degree possession of a...

Oct. 03, 2012 Case —

Cited by 321.  State v. Gilliard
2012 WL 4490577, *6+ , N.J.Super.A.D.

Defendant appeals from his convictions for third-
degree possession of a controlled dangerous
substance (CDS), N.J.S.A. 2C:35–10a(1), and two
counts of third-degree aggravated...

Oct. 02, 2012 Case —

Cited by 322.  State v. Callaway
2012 WL 4448776, *10 , N.J.Super.A.D.

Defendants David Callaway, Ronald Callaway,
and Floyd Tally were linked to Craig Callaway,
an Atlantic City politician. When Craig Callaway's
mayoral ambitions ended due to a...

Sep. 27, 2012 Case —

Cited by 323.  State v. Rodriguez
2012 WL 2923488, *2+ , N.J.Super.A.D.

Defendant Maria Rodriguez appeals from her
conviction at trial for theft from her employer. We
affirm the jury's verdict but remand to the trial court
to determine whether...

July 19, 2012 Case 140
145

A.2d

Cited by 324.  State v. Johnson
2012 WL 2912754, *6+ , N.J.Super.A.D.

Defendant Vernon Johnson was convicted of third-
degree shoplifting, N.J.S.A. 2C:20–11b(1) (Count
One); first-degree robbery, N.J.S.A. 2C:15–1 (Count
Two); and third-degree...

July 18, 2012 Case 145

A.2d

Cited by 325.  State v. Webb
2012 WL 2873705, *3+ , N.J.Super.A.D.

Defendant, Michael Webb, appeals his conviction
by a jury for third-degree possession of a controlled
dangerous substance (CDS), cocaine, N.J.S.A.
2C:35–10a(1), third-degree...

July 16, 2012 Case 145

A.2d

Cited by 326.  State v. Cedeno
2012 WL 2682765, *4 , N.J.Super.A.D.

Defendant Jazier Cedeno appeals from a
September 9, 2008 conviction for receiving stolen
property. N.J.S.A. 2C:20–7. He argues that he was
denied a fair trial by various rulings by...

July 09, 2012 Case 146

A.2d
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Cited by 327.  State v. Grantham
2012 WL 2603617, *6 , N.J.Super.A.D.

Following a jury trial, defendant was convicted
of third-degree theft by unlawful taking, N.J.S.A.
2C:20–3(a); ten counts of fourth-degree credit card
theft, N.J.S.A....

July 06, 2012 Case 85

A.2d

Cited by 328.  State v. Ingram
2012 WL 2427791, *3 , N.J.Super.A.D.

Defendant Raymond D. Ingram appeals from a
July 13, 2010 judgment of conviction after being
found guilty of two counts of second-degree certain
persons not to possess a firearm....

June 28, 2012 Case —

Cited by 329.  State v. Cordoba
2012 WL 2135693, *10+ , N.J.Super.A.D.

Tried by a jury, defendant Oscar Cordoba was
found guilty of first-degree murder of his mother-
in-law, whom he repeatedly stabbed with a kitchen
knife and beat to death on a...

June 14, 2012 Case —

Cited by 330.  State v. Wright 
2012 WL 2010133, *4 , N.J.Super.A.D.

Following a jury trial, defendant Steven Wright was
convicted of aggravated sexual assault, N.J.S.A.
2C:14–2a(3) (count one) and third-degree burglary,
N.J.S.A. 2C:18–2 (count...

June 06, 2012 Case —

Cited by 331.  State v. Joseph
2012 WL 1969955, *15+ , N.J.Super.A.D.

The opinion of the court was delivered by Tried by
a jury, defendant Renard Joseph was convicted of
three counts of first-degree armed robbery, N.J.S.A.
2C:15–1(b), and...

June 04, 2012 Case 128
134

A.2d

Cited by 332.  State v. Carnesi
2012 WL 1948623, *8 , N.J.Super.A.D.

Defendant appeals from a June 25, 2010 conviction
for second-degree aggravated assault, N.J.S.A.
2C:12–1b(1); second-degree possession of a
weapon for an unlawful purpose, N.J.S.A....

May 31, 2012 Case —

Cited by
 333.  State v. Locascio

42 A.3d 179, 192+ , N.J.Super.A.D.

CRIMINAL JUSTICE - Experts. Forensic pathologist
improperly exceeded scope of expertise in opining
on probable movements of occupants and objects
within car during crash.

May 04, 2012 Case —

Cited by 334.  State v. Jackson
2012 WL 1448087, *7 , N.J.Super.A.D.

Defendant Lamar Jackson appeals from convictions
resulting from two successive trials that arose out
of the same indictment. At the first trial, in October
2009, the jury found...

Apr. 27, 2012 Case —

Cited by 335.  State v. Vega
2012 WL 1161608, *20 , N.J.Super.A.D.

Tried jointly in a twenty-one day jury trial in
September, October and November 2008,
defendants Jose Vega and Juan Rosario were
convicted of the slaying of Ralph Pinto and the...

Apr. 10, 2012 Case —
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Cited by 336.  State v. Gaston
2012 WL 1123545, *12 , N.J.Super.A.D.

A Hudson County grand jury charged defendant
Derrick Nelson Gaston with third-degree possession
of a controlled dangerous substance (CDS), heroin,
N.J.S.A. 2C:35–10a(1) (count...

Apr. 05, 2012 Case —

Cited by 337.  State v. Aitken
2012 WL 1057954, *5 , N.J.Super.A.D.

Defendant Brian D. Aitken appeals his conviction for
second-degree unlawful possession of a weapon, in
violation of N.J .S.A. 2C:39–5(b) (count one), fourth-
degree possession of a...

Mar. 30, 2012 Case 51

A.2d

Cited by 338.  State v. Loc Van Nhan
2012 WL 685919, *9 , N.J.Super.A.D.

Defendant Loc Van Nhan appeals from his
conviction by a jury on charges arising out of a
brutal attack and robbery of an elderly woman. He
also appeals from his seventeen-year...

Mar. 05, 2012 Case —

Cited by 339.  State v. Gagliano
2012 WL 333758, *8+ , N.J.Super.A.D.

Defendant Paul Gagliano appeals from his April
1, 2010 conviction on charges of fourth-degree
aggravated assault by pointing a firearm, N.J.S.A.
2C:12–1(b)(4) (count two);...

Feb. 03, 2012 Case —

Cited by 340.  State v. Price
2011 WL 6030078, *9+ , N.J.Super.A.D.

These back-to-back appeals by co-defendants,
which we consolidate solely for purposes of this
opinion, stem from a criminal trial arising out of a
scheme to defraud the City of...

Dec. 06, 2011 Case 145

A.2d

Cited by 341.  State v. Rahim
2011 WL 5213189, *8 , N.J.Super.A.D.

Defendant Saahir Rahim appeals from the judgment
of conviction and sentence imposed following a jury
trial at which he was found guilty of second-degree
robbery, the sole count...

Nov. 03, 2011 Case 145

A.2d

Cited by 342.  State v. Cornelius
2011 WL 4775276, *4+ , N.J.Super.A.D.

Following a consolidated jury trial on two
indictments, defendant Ivan Cornelius was found
guilty in Indictment No. 09–06–365 of a second-
degree “certain persons” weapons offense,...

Oct. 11, 2011 Case —

Cited by 343.  State v. Memmel
2011 WL 4596053, *3 , N.J.Super.A.D.

In connection with an incident in which he directed a
racial slur at an African–American driver, threatened
to shoot him, and then persisted in tailgating his car
for several...

Oct. 06, 2011 Case —

Cited by 344.  State v. Randall 
2011 WL 4596121, *5 , N.J.Super.A.D.

Defendant James L. Randall appeals from his
conviction for second-degree possession of a
controlled dangerous substance (CDS) (cocaine)
with intent to distribute on or within 500...

Oct. 06, 2011 Case 140

A.2d
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Treatment Title Date Type Depth Headnote(s)

Cited by 345.  State v. Holloway
2011 WL 4483024, *8+ , N.J.Super.A.D.

Following a trial by jury, defendant Everett Holloway
appeals from his conviction on charges of first-
degree aggravated sexual assault, N.J.S.A. 2C:14–
2(a)(7) (count one); another...

Sep. 29, 2011 Case 146

A.2d

Cited by 346.  State v. Washington
2011 WL 3667662, *4+ , N.J.Super.A.D.

Defendant Charles Washington appeals from his
conviction after a jury trial on Camden County
Indictment No. 09–04–1627 of third-degree
possession of cocaine and heroin, N.J.S.A....

Aug. 23, 2011 Case —

Cited by 347.  State v. Copson
2011 WL 3586110, *2+ , N.J.Super.A.D.

On August 12, 2008, a Cape May County grand jury
indicted defendant, Kenneth L. Copson, on charges
of second degree aggravated assault, N.J.S.A.
2C:12–1b(1) (count one); second...

Aug. 17, 2011 Case —

Cited by 348.  State v. Perez
2011 WL 3329006, *2+ , N.J.Super.A.D.

Defendant, David Perez, appeals his conviction
following a jury trial for second-degree conspiracy to
commit robbery, N.J.S.A. 2C:5–2 and 2C:15–1; first-
degree armed robbery,...

Aug. 04, 2011 Case 140

A.2d

Cited by 349.  State v. Wagner
2011 WL 3329246, *4 , N.J.Super.A.D.

Defendant AlTariq Wagner appeals from his
conviction after a jury trial for drug and firearms
offenses. We affirm. After his arrest in an apartment
building in Newark, defendant...

Aug. 04, 2011 Case —

Cited by 350.  State v. Dilts 
2011 WL 2848552, *3 , N.J.Super.A.D.

Defendant Albert Dilts appeals his conviction for
first-degree armed robbery and related offenses,
as well as the resulting sentence. We affirm the
conviction for third-degree...

July 20, 2011 Case 145
146

A.2d

Cited by 351.  Franco v. Binetti
2011 WL 2566137, *6 , N.J.Super.A.D.

Plaintiffs, Diana Franco as administrator ad
prosequendum of the estate of Michael Franco, Jr.
and Diana Franco and Michael Franco, individually,
appeal an April 19, 2010 order of...

June 30, 2011 Case —

Cited by 352.  State v. Lebron 
2011 WL 2306835, *7 , N.J.Super.A.D.

Defendant appeals from the July 23, 2008 judgment
of conviction entered after a jury found him guilty
of first-degree aggravated sexual assault, N.J.S.A.
2C:14–2(a); second-degree...

May 12, 2011 Case —

Cited by 353.  State v. Grier
2011 WL 1466285, *4 , N.J.Super.A.D.

Defendant Karimah Grier appeals from her April 24,
2008 conviction in the Law Division, Mercer County.
Defendant was found guilty by a jury of second-
degree aggravated assault,...

Apr. 18, 2011 Case 146

A.2d
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Cited by 354.  State v. Wise
2011 WL 1225906, *5 , N.J.Super.A.D.

Defendant Jeffrey Wise appeals from the May 6,
2009 denial of his application for post-conviction
relief (PCR). For the reasons that follow, we affirm.
On September 6, 2002, after...

Apr. 04, 2011 Case 145

A.2d

Cited by 355.  State v. Feliciano
2011 WL 977529, *7 , N.J.Super.A.D.

After a jury trial, defendant Angelo L. Feliciano was
convicted of third-degree unlawful possession of a
handgun, N.J.S.A. 2C:39–5b; and second-degree
unlawful possession by...

Mar. 22, 2011 Case —

Cited by 356.  State v. J.D.
2011 WL 919709, *3 , N.J.Super.A.D.

Defendant appeals his conviction for first-degree
aggravated sexual assault arguing that the
judge erred by introducing into evidence a book
concerning contraception, the...

Mar. 18, 2011 Case —

Cited by 357.  State v. V.F.
2011 WL 919831, *5+ , N.J.Super.A.D.

Defendant V.F. appeals from a judgment of
conviction stemming from engaging in sexual
conduct with his minor daughter. We affirm. An
Essex County Grand Jury returned a ten-count...

Mar. 18, 2011 Case 146

A.2d

Cited by 358.  State v. A.B.
2011 WL 488409, *5 , N.J.Super.A.D.

Defendant was charged in a five-count indictment
with various sexual offenses committed against
two victims, his daughter Andrea, and his
granddaughter Allison. The offenses...

Feb. 14, 2011 Case —

Cited by
 359.  In re Galloway Tp. and City of

Bridgeton
12 A.3d 232, 239+ , N.J.Super.A.D.

REAL PROPERTY - Discrimination. Statutory
amendment prohibiting COAH from approving
regional contribution agreements (RCAs) applied to
RCA between township and city.

Feb. 07, 2011 Case —

Cited by 360.  State v. Pittman 
2011 WL 320944, *5+ , N.J.Super.A.D.

Following a jury trial, defendant Wendell Pittman
was found guilty of second-degree aggravated
assault, N.J.S.A. 2C:12-1(b)(1) (count two); first-
degree using a juvenile to commit...

Feb. 03, 2011 Case 140

A.2d

Cited by 361.  State v. Bing 
2011 WL 55956, *4+ , N.J.Super.A.D.

A jury found defendant guilty of third degree
knowingly or purposely possessing a controlled
dangerous substance (CDS) (heroin), N.J.S.A.
2C:35-10a(1) (Count One); third degree...

Jan. 10, 2011 Case 81

A.2d

https://www.westlaw.com/Document/Iefb947a85eba11e0a8a2938374af9660/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DI293d0f9b34db11d9abe5ec754599669c%26midlineIndex%3D354%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=354&docFamilyGuid=Iefb947a95eba11e0a8a2938374af9660&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I293d0f9b34db11d9abe5ec754599669c/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I60b16ba0729611d7b0409d11d16b6b13&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_145
https://www.westlaw.com/Document/Ia9e45b32546511e097a4a9f0a6e10efc/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DI293d0f9b34db11d9abe5ec754599669c%26midlineIndex%3D355%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=355&docFamilyGuid=Ia9e45b33546511e097a4a9f0a6e10efc&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/Iac729596515711e0a982f2e73586a872/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DI293d0f9b34db11d9abe5ec754599669c%26midlineIndex%3D356%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=356&docFamilyGuid=Iac729597515711e0a982f2e73586a872&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/Ibfd96e62515611e0a982f2e73586a872/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DI293d0f9b34db11d9abe5ec754599669c%26midlineIndex%3D357%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=357&docFamilyGuid=Ibfd96e63515611e0a982f2e73586a872&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I293d0f9b34db11d9abe5ec754599669c/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I60b16ba0729611d7b0409d11d16b6b13&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_146
https://www.westlaw.com/Document/I72fc5ea0383c11e088699d6fd571daba/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DI293d0f9b34db11d9abe5ec754599669c%26midlineIndex%3D358%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=358&docFamilyGuid=I72fc5ea1383c11e088699d6fd571daba&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/RelatedInformation/Flag?docGuid=I298ff67d32a811e0852cd4369a8093f1&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I298ff67d32a811e0852cd4369a8093f1/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DI293d0f9b34db11d9abe5ec754599669c%26midlineIndex%3D359%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=359&docFamilyGuid=I298ff67e32a811e0852cd4369a8093f1&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I298ff67d32a811e0852cd4369a8093f1/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DI293d0f9b34db11d9abe5ec754599669c%26midlineIndex%3D359%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=359&docFamilyGuid=I298ff67e32a811e0852cd4369a8093f1&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I90bcc99b2f9c11e0852cd4369a8093f1/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DI293d0f9b34db11d9abe5ec754599669c%26midlineIndex%3D360%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=360&docFamilyGuid=I90bcc99c2f9c11e0852cd4369a8093f1&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I293d0f9b34db11d9abe5ec754599669c/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I60b16ba0729611d7b0409d11d16b6b13&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_140
https://www.westlaw.com/Document/Ie11de9321c9a11e0aa23bccc834e9520/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DI293d0f9b34db11d9abe5ec754599669c%26midlineIndex%3D361%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=361&docFamilyGuid=Ie11de9331c9a11e0aa23bccc834e9520&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I293d0f9b34db11d9abe5ec754599669c/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I60b16ba0729611d7b0409d11d16b6b13&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_81


State v. Ramseur, 106 N.J. 123

 © 2018 Thomson Reuters. No claim to original U.S. Government Works.

Treatment Title Date Type Depth Headnote(s)

Cited by 362.  State v. Jackson 
2011 WL 31347, *5 , N.J.Super.A.D.

Tried by a jury, defendant was convicted of first-
degree robbery, N.J.S.A. 2C:15-1; third-degree
unlawful possession of a weapon, N.J.S.A. 2C:39-5;
and third-degree possession of a...

Jan. 06, 2011 Case 113

A.2d

Cited by 363.  New Jersey Div. of Youth And Family
Services v. J.M.
2010 WL 4483413, *6+ , N.J.Super.A.D.

Defendant, J.M., appeals from an order, entered
in Title 9 litigation following a fact-finding hearing,
determining that he sexually abused his daughter,
I.M., in violation of...

Nov. 10, 2010 Case —

Cited by 364.  State v. Corsey
2010 WL 5392884, *4+ , N.J.Super.A.D.

Defendant appeals from his sentence and
convictions for passion/provocation manslaughter,
N.J.S.A. 2C:11-4(b)(2), and possession of a
weapon under circumstances not manifestly...

Nov. 08, 2010 Case 114

A.2d

Cited by 365.  State v. Watt
2010 WL 5376328, *6+ , N.J.Super.A.D.

On April 21, 2005, a Passaic County Grand Jury
returned an eight-count indictment charging
defendant Dwayne Watt with several drug and
weapons offenses: fourth-degree possession of...

Nov. 03, 2010 Case 146

A.2d

Cited by 366.  State v. Waldron
2010 WL 4259652, *2 , N.J.Super.A.D.

Defendant, Wendell Waldron, appeals his
conviction, following a jury trial, for second-degree
eluding, N.J.S.A. 2C:29-2(b), and third-degree
resisting arrest without force,...

Oct. 29, 2010 Case 140

A.2d

Cited by 367.  State v. McKane
2010 WL 4025593, *4 , N.J.Super.A.D.

Defendant Mike Mc Kane was indicted by a Hudson
County Grand Jury for first-degree aggravated
sexual assault, N.J.S.A. 2C:14-2(a)(3) (counts one,
two, and three); second-degree...

Oct. 15, 2010 Case 148

A.2d

Cited by 368.  State v. Denmark
2010 WL 4056862, *10 , N.J.Super.A.D.

CRIMINAL JUSTICE - Sentencing. A defendant's
12-year sentence for his armed robbery and
weapons offense was not excessive.

Oct. 14, 2010 Case 107

A.2d

Cited by 369.  State v. Bankowski 
2010 WL 4054117, *16+ , N.J.Super.A.D.

CRIMINAL JUSTICE - Arguments and Opening
Statement. Prosecutor's allegedly excessive and
improper comments did not constitute prosecutorial
misconduct.

Oct. 13, 2010 Case 107

A.2d

Cited by 370.  State v. Neiderman
2010 WL 3834339, *3+ , N.J.Super.A.D.

On January 9, 2007, a Burlington County Grand
Jury returned an indictment charging defendant
with second-degree aggravated assault, N.J.S.A.
2C:12-1(b)(l) (count one) and...

Sep. 30, 2010 Case 146

A.2d
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Cited by 371.  State v. Morales
2010 WL 3933211, *4 , N.J.Super.A.D.

CRIMINAL JUSTICE - Homicide. Court's failure sua
sponte instruct the jury beyond model instructions
regarding passion manslaughter was not erroneous.

Sep. 22, 2010 Case 107

A.2d

Cited by 372.  State v. Freeman
2010 WL 3611979, *11 , N.J.Super.A.D.

Following a trial before Judge Delehey and a jury,
defendant Karla Freeman was found guilty on two
counts of a seven-count indictment that charged her
with: first-degree,...

Sep. 10, 2010 Case 146

A.2d

Cited by 373.  State v. Plummer
2010 WL 3516756, *2 , N.J.Super.A.D.

Defendant was charged in a one-count indictment
with third-degree burglary, in violation of N.J.S.A.
2C:18-2. After a two-day jury trial, defendant was
convicted as charged. Upon...

Sep. 08, 2010 Case 95

A.2d

Cited by 374.  State v. Felder
2010 WL 3516918, *6+ , N.J.Super.A.D.

A grand jury indicted defendant Kelly Felder and
other individuals on several drug-related charges.
Defendant and codefendants Rodney Coleman,
defendant's husband, Rodney Harris,...

Sep. 08, 2010 Case 146

A.2d

Cited by 375.  State v. Lewis
2010 WL 3516881, *4 , N.J.Super.A.D.

CRIMINAL JUSTICE - Homicide. References to
defendant's request to join a criminal gang a few
days following a stabbing had sufficient probative
value that they outweighed any...

Aug. 31, 2010 Case —

Cited by 376.  State v. Scott 
2010 WL 3418405, *7 , N.J.Super.A.D.

CRIMINAL JUSTICE - Confessions. Defendant's
confession were not involuntary.

Aug. 27, 2010 Case 144

A.2d

Cited by 377.  State v. Thompson 
2010 WL 4054098, *6+ , N.J.Super.A.D.

Defendant, Larry Thompson, a dance instructor,
appeals his conviction on numerous charges of
sexual assault and related charges he committed
against two of his former dance pupils....

Aug. 27, 2010 Case 145
146

A.2d

Cited by 378.  State v. Vaughn
2010 WL 4117243, *4 , N.J.Super.A.D.

On March 4, 2008, a jury convicted defendant
Jeffrey Vaughn of third-degree distribution of a
controlled dangerous substance (cocaine), N.J.S.A.
2C:35-5(b)(3) (count one) , and...

Aug. 17, 2010 Case 94
95

A.2d

Cited by 379.  State v. Vargas 
2010 WL 3218735, *6 , N.J.Super.A.D.

CRIMINAL JUSTICE - Evidence. Police officer's
testimony regarding one previous contact with
defendant and his brothers did not imply prior bad
acts.

Aug. 16, 2010 Case 140

A.2d
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Cited by
 380.  New Jersey Div. of Youth and Family

Services v. I.H.C. 
2 A.3d 1138, 1150 , N.J.Super.A.D.

FAMILY LAW - Child Protection. Evidence from
father's ex-wife was admissible in protective
custody proceeding to prove that he posed risk of
harm to children.

Aug. 05, 2010 Case —

Cited by 381.  State v. Allah
2010 WL 4056898, *11 , N.J.Super.A.D.

In August 2006, an Ocean County Grand Jury
charged defendant with first-degree carjacking,
N.J.S.A. 2C:15-2a (count one); first-degree robbery,
N.J.S.A. 2C:15-1 (count two);...

Aug. 02, 2010 Case 107

A.2d

Cited by 382.  State v. Chipepo
2010 WL 4028438, *4+ , N.J.Super.A.D.

On January 3, 2005, defendant Viette Chipepo and
her husband Mwansa Chipepo were charged with
second-degree conspiracy to promote or facilitate
the crime of aggravated arson, in...

July 26, 2010 Case 146

A.2d

Cited by 383.  State v. Guiles
2011 WL 9127, *6 , N.J.Super.A.D.

Defendant, Christopher Guiles, appeals from
his convictions for third-degree possession of a
controlled dangerous substance (CDS), N.J.S.A.
2C:35-10a(1), possession of CDS with the...

July 26, 2010 Case 146

A.2d

Cited by 384.  State v. Meekins
2010 WL 4028083, *6 , N.J.Super.A.D.

Defendant Charles Meekins appeals from the
denial of his petition for post-conviction relief (PCR).
The PCR judge granted the petition in part and
dismissed it in part. We reverse...

July 21, 2010 Case 140

A.2d

Cited by 385.  State v. Travers 
2011 WL 6128, *14 , N.J.Super.A.D.

CRIMINAL JUSTICE - Arguments and Opening
Statement. Prosecutor's summation that argued
that the defendant was responsible for several
witnesses' lack of memory raised a reasonable...

July 21, 2010 Case 140

A.2d

Cited by 386.  State v. Hurtt
2010 WL 2867824, *3+ , N.J.Super.A.D.

Defendant Shonda B. Hurtt appeals from the
judgment of conviction and sentence imposed
following a jury trial at which she was found guilty of
the lesser-included offenses of...

July 20, 2010 Case 145

A.2d

Cited by 387.  State v. Smith
2010 WL 4028090, *4+ , N.J.Super.A.D.

Tried by a jury, defendant Nathaniel Smith was
convicted of conspiracy to commit armed burglary/
robbery, N.J.S.A. 2C:5-2 (count one); first-degree
felony murder, N.J.S.A....

July 14, 2010 Case 145
146

A.2d

Cited by 388.  State v. Fryar 
2010 WL 4057145, *3+ , N.J.Super.A.D.

CRIMINAL JUSTICE - Sentencing. The merger of
a defendant's assault and robbery convictions was
not warranted.

July 12, 2010 Case 140

A.2d
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Cited by 389.  State v. Kincey 
2010 WL 2869579, *4 , N.J.Super.A.D.

On December 10, 2005, Corrections Officer Samuel
Broughton was shot and killed while leaving a
Jersey City bar, and his companion, Corrections
Officer Brandon Holmes, was wounded...

July 09, 2010 Case 95

A.2d

Cited by 390.  State v. Ramsey
2010 WL 2696779, *3 , N.J.Super.A.D.

CRIMINAL JUSTICE - Evidence. References by
prosecutor and three testifying police officers to
defendant's apprehension at gunpoint were not so
prejudicial as to deny defendant a...

June 29, 2010 Case 146

A.2d

Cited by 391.  State v. Fletcher 
2010 WL 2010949, *9 , N.J.Super.A.D.

CRIMINAL JUSTICE - Counsel. Counsel's alleged
pressuring of defendant not to testify at his trial did
not render counsel's assistance ineffective.

May 21, 2010 Case 110

A.2d

Cited by 392.  State v. A.C.
2010 WL 1190433, *3+ , N.J.Super.A.D.

CRIMINAL JUSTICE - Privileges. Reference to
defendant's request for an attorney was permissible
because it explained why questioning ceased.

Mar. 24, 2010 Case 146

A.2d

Cited by 393.  State v. Kinney
2010 WL 1029497, *6 , N.J.Super.A.D.

CRIMINAL JUSTICE - Lesser Included Offenses.
Trial court properly instructed the jury on the degree
of aggravated assault to be considered during
deliberation.

Mar. 19, 2010 Case 107

A.2d

Cited by 394.  State v. Hester
2011 WL 13844, *7+ , N.J.Super.A.D.

After execution of a personal search warrant upon
defendant, Darryl Hester, failed to disclose drugs,
but a residential search warrant, executed upon the
residence of Theresa...

Mar. 18, 2010 Case 110

A.2d

Cited by 395.  State v. Reyes 
2010 WL 909200, *8+ , N.J.Super.A.D.

CRIMINAL JUSTICE - Arguments and Opening
Statement. Defendant was not denied a fair trial by
the prosecutor's remarks during summation.

Mar. 12, 2010 Case 146

A.2d

Cited by 396.  State v. K.S.
2010 WL 841172, *9 , N.J.Super.A.D.

CRIMINAL JUSTICE - Evidence. Repeated
testimony detailing the sexual assault victim's
allegations of abuse did not violate rules of
evidence.

Mar. 11, 2010 Case 95

A.2d

Cited by 397.  State v. Holmes
2010 WL 816811, *2+ , N.J.Super.A.D.

CRIMINAL JUSTICE - Appeals. Prosecutor's
summation was a direct response to comments
made by defense counsel and thus, did not amount
to an adverse comment on defendant's right to...

Mar. 03, 2010 Case —
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Cited by 398.  State v. Rivers
2010 WL 322904, *2 , N.J.Super.A.D.

A Camden County grand jury filed Indictment No.
06-06-2299, charging defendant Donald T. Rivers
with third-degree theft by failure to make required
disposition of property...

Jan. 29, 2010 Case 107

A.2d

Cited by 399.  McDaniel v. Williamson
2010 WL 173529, *4 , N.J.Super.A.D.

JUDICIAL ADMINISTRATION - Courtroom. Trial
court judge committed fundamental error requiring a
new trial by failing to give defendant an opportunity
to cross-examine plaintiff and...

Jan. 20, 2010 Case —

Cited by 400.  State v. Boston
2010 WL 86411, *11 , N.J.Super.A.D.

CRIMINAL JUSTICE - Confessions. Substantial
evidence supported a determination that a
defendant was not too intoxicated to validly waive
his Miranda warnings.

Jan. 12, 2010 Case —

Cited by 401.  State v. Murray
2010 WL 58894, *9 , N.J.Super.A.D.

CRIMINAL JUSTICE - Larceny. Sufficient evidence
supported the defendant's conviction for theft by
failure to make required disposition.

Jan. 11, 2010 Case 107

A.2d

Cited by 402.  State v. Street
2009 WL 4927892, *10+ , N.J.Super.A.D.

Defendant Matthew Street appeals his conviction
on one count of first-degree carjacking, contrary
to N.J.S.A. 2C:15-2(a), as well as the resulting
sentence of fourteen years in...

Dec. 23, 2009 Case 140

A.2d

Cited by 403.  State v. Carman
2009 WL 4724644, *25 , N.J.Super.A.D.

CRIMINAL JUSTICE - Searches and Seizures.
There was sufficient probable cause to support
the issance of a warrant to search the defendant's
home and his person.

Dec. 10, 2009 Case —

Cited by 404.  State v. Rodriguez 
2009 WL 4724703, *11+ , N.J.Super.A.D.

CRIMINAL JUSTICE - Evidence. A trial judge
properly admitted a plastic bag containing cocaine
into evidence where a police officer who recovered
the bag at the crime scene...

Dec. 08, 2009 Case 145

A.2d

Cited by 405.  State v. Betancourt 
2009 WL 4251153, *12 , N.J.Super.A.D.

CRIMINAL JUSTICE - Lesser Included Offenses.
Failure to charge lesser-included offense where
evidence could support either charge would be
reversible error.

Nov. 30, 2009 Case 145

A.2d

Cited by 406.  State v. Carter 
2009 WL 3429774, *5 , N.J.Super.A.D.

CRIMINAL JUSTICE - Lesser Included Offenses.
No plain error occurred when judge instructed
jury on lesser included offense, as requested by
defendant.

Oct. 23, 2009 Case —
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Treatment Title Date Type Depth Headnote(s)

Cited by 407.  State v. Roth
2009 WL 3460759, *6+ , N.J.Super.A.D.

CRIMINAL JUSTICE - Obscenity and Pornography.
Defendant's possession of computer disk containing
15 non-duplicate child pornography images
supported 15 convictions for endangering...

Oct. 20, 2009 Case 140

A.2d

Cited by 408.  State v. Turner
2009 WL 3416031, *6+ , N.J.Super.A.D.

CRIMINAL JUSTICE - Sentencing. Sentence
of life imprisonment was not unacceptably
disproportionate to sentence imposed on
codefendant.

Oct. 08, 2009 Case 140

A.2d

Cited by 409.  State v. Malave 
2009 WL 2744020, *3 , N.J.Super.A.D.

Defendant Nanette L. Malave appeals her
conviction and sentence for third-degree possession
of cocaine, a controlled dangerous substance
(CDS), N.J.S.A. 2C:35-10(a)(1). While we...

Sep. 01, 2009 Case 145

A.2d

Cited by 410.  State v. Archer 
2009 WL 2579441, *7 , N.J.Super.A.D.

Tried to a jury, defendant was found guilty of third-
degree conspiracy to distribute and/or possession
with intent to distribute a controlled dangerous
substance (CDS) (cocaine),...

Aug. 24, 2009 Case 145

A.2d

Cited by 411.  State v. Barnes
2009 WL 2525461, *8 , N.J.Super.A.D.

On April 15, 2004, a Mercer County Grand Jury
charged defendant with various criminal offenses
arising out of two incidents that occurred on October
3, 2003, in the City of...

Aug. 20, 2009 Case 95

A.2d

Cited by 412.  State v. Smith 
2009 WL 2455514, *5+ , N.J.Super.A.D.

Following a jury trial, defendant James Smith was
convicted of third-degree possession of a controlled
dangerous substance (CDS) with intent to distribute,
N.J.S.A. 2C:35-5(a)(1)...

Aug. 12, 2009 Case 146

A.2d

Cited by 413.  State v. Adames 
975 A.2d 1023, 1038+ , N.J.Super.A.D.

CRIMINAL JUSTICE - Arguments and Opening
Statement. Prosecutor's references, during cross
examination of a defense expert and during
summation, to defendant's demeanor and conduct...

Aug. 05, 2009 Case 146

A.2d

Cited by 414.  State v. Dellisanti
2009 WL 2253244, *5 , N.J.Super.A.D.

Following a jury trial, defendant Frank G. Dellisanti
was convicted of fourth degree knowingly exhibiting
or displaying to a law enforcement officer a falsely
made, forged,...

July 30, 2009 Case —

Cited by 415.  State v. Jones
2009 WL 2253251, *3 , N.J.Super.A.D.

Defendant Thomas Jones, charged with the third-
degree offenses of possession of a controlled
dangerous substance (cocaine), N.J.S.A.
2C:35-10(a)(1) (count one); possession with...

July 30, 2009 Case 145
146

A.2d
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Treatment Title Date Type Depth Headnote(s)

Cited by 416.  Zakrocki v. Ford Motor Co.
2009 WL 2243986, *17+ , N.J.Super.A.D.

This is an appeal and cross-appeal from a jury
award of compensatory and punitive damages to
plaintiff Rebekah S. Zakrocki against defendants
Ford Motor Company (Ford) and Freehold...

July 29, 2009 Case 146
147

A.2d

Cited by 417.  State v. Tuck
2009 WL 2176662, *1 , N.J.Super.A.D.

Defendant, Zaair Tuck, was indicted for third-
degree aggravated assault, N.J.S.A. 2C:12-1(b)(5),
upon a Union County Jail law enforcement officer.
Following trial, a jury convicted...

July 23, 2009 Case 145
146

A.2d

Cited by 418.  State v. Black
2009 WL 2176703, *5 , N.J.Super.A.D.

Tried to a jury, defendant was convicted of third-
degree conspiracy, N.J.S.A. 2C:5-2 (Count One) ;
third-degree possession of a controlled dangerous
substance (CDS) (cocaine),...

July 23, 2009 Case 95

A.2d

Cited by
 419.  State v. Bradley-Williams

2009 WL 2177109, *2 , N.J.Super.A.D.

Following a jury trial, defendant Rene Bradley-
Williams was convicted of third-degree theft of
services, N.J.S.A. 2C:20-8(a) and N.J.S.A. 2C:2-6
(count one); seven counts of...

July 23, 2009 Case 107

A.2d

Cited by 420.  State v. J.F.G.
2009 WL 2168681, *10+ , N.J.Super.A.D.

Defendant J.F.G. appeals from his March 20, 2006
conviction on thirteen counts of endangering the
welfare of a child, consisting of: two first-degree
convictions under N.J.S.A....

July 22, 2009 Case 95

A.2d

Cited by 421.  State v. Stevens
2009 WL 2168795, *9 , N.J.Super.A.D.

Following a jury trial, defendant Antoine Stevens
was convicted of third-degree possession of a
controlled dangerous substance (“CDS”), namely
heroin, N.J.S.A. 2C:35–10(a)(i)...

July 22, 2009 Case 146

A.2d

Cited by 422.  State v. Bell
2009 WL 2045223, *5+ , N.J.Super.A.D.

In a three-count indictment, defendant Samuel Bell
was charged with third-degree possession of a
controlled dangerous substance (heroin) on July 20,
2006, in violation of N.J.S.A....

July 16, 2009 Case 146

A.2d

Cited by 423.  State v. Kenion
2009 WL 2015772, *12+ , N.J.Super.A.D.

A jury found defendant Keith Kenion guilty of
two counts of first degree kidnapping, N.J.S.A.
2C:13-1b(1) (Counts One and Three); two counts of
third degree criminal restraint,...

July 13, 2009 Case 146

A.2d

Cited by 424.  State v. Parrish
2009 WL 1917810, *7+ , N.J.Super.A.D.

Defendant Frederick Parrish appeals from his
February 16, 2007, conviction of first-degree
aggravated manslaughter, N.J.S.A. 2C:11-4a;
fourth-degree aggravated assault with a...

July 07, 2009 Case 146

A.2d
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Cited by 425.  State v. Idowu 
2009 WL 1872680, *7 , N.J.Super.A.D.

Defendant Adewale B. Idowu was found guilty
of eluding, contrary to N.J.S.A. 2C:29–2b, and
certain other offenses. Defendant appeals from his
conviction and the sentences imposed....

June 30, 2009 Case 146

A.2d

Cited by 426.  State v. Bouie 
2009 WL 1739714, *5+ , N.J.Super.A.D.

Defendant Emmit J. Bouie was tried before a jury
and found guilty of distribution of a controlled
dangerous substance (CDS) (heroin) within 500 feet
of a public housing facility,...

June 22, 2009 Case 146

A.2d

Cited by 427.  State v. Alvarez
2009 WL 1506900, *6 , N.J.Super.A.D.

Defendant Joel Alvarez appeals from a February
2, 2007, judgment of conviction for second-degree
sexual assault and third-degree endangering the
welfare of a child and imposition...

June 01, 2009 Case 146

A.2d

Cited by 428.  State ex rel. I.W.
2009 WL 1451336, *7 , N.J.Super.A.D.

This is an appeal by a juvenile, I.W., from an
adjudication of delinquency for what would have
been, if committed by an adult, sexual assault in the
second degree (N.J.S.A....

May 27, 2009 Case 95

A.2d

Cited by 429.  State v. Docaj
2009 WL 1451341, *13 , N.J.Super.A.D.

The opinion of the court was delivered by Defendant
Gjelosh Jerry Docaj was convicted of the purposeful
or knowing murder of his wife, Kathy Docaj, in
violation of N.J.S.A....

May 27, 2009 Case 32

A.2d

Cited by 430.  State v. Spaggery
2009 WL 1373664, *4+ , N.J.Super.A.D.

Defendant Spaggery Maurice, misnamed in
the caption as Maurice Spaggery, appeals his
conviction after trial by jury on all four counts of an
indictment charging armed robbery,...

May 19, 2009 Case —

Cited by 431.  Melitski v. State, Div. of Law 
2009 WL 1311000, *5 , N.J.Super.A.D.

In this disability discrimination case, plaintiff Cathy
Melitski appeals from the order of March 17, 2008,
dismissing her complaint with prejudice after a jury's
unanimous no-cause...

May 13, 2009 Case 95

A.2d

Cited by 432.  State v. Wallace
2009 WL 1139120, *9+ , N.J.Super.A.D.

Defendant Joseph Wallace appeals his conviction
for murder, N.J .S.A. 2C:11-3(a)(1), possession
of a handgun without a permit on June 15, 2005,
N.J.S.A. 2C:39-5(a), possession of a...

Apr. 29, 2009 Case 140

A.2d

Cited by 433.  State v. Zayas
2009 WL 1108376, *4 , N.J.Super.A.D.

Following a jury trial, defendant Herberto Zayas
was found guilty of two counts of third-degree
simulating a motor vehicle insurance card, N.J.S.A.
2C:21-2.3(a); and two counts of...

Apr. 27, 2009 Case 146

A.2d
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Cited by 434.  State v. McCollum
2009 WL 1109894, *4+ , N.J.Super.A.D.

Defendant Gerard McCollum appeals his conviction
on two counts of burglary with intent to commit
an offense, N.J.S.A. 2C:18–2, and two counts of
attempted theft by unlawful taking,...

Apr. 23, 2009 Case 140

A.2d

Cited by 435.  State v. Khalif
2009 WL 901529, *2+ , N.J.Super.A.D.

Defendant appeals from an order of August 8,
2007 denying his third petition for post-conviction
relief (PCR). We affirm. Defendant is serving an
aggregate sentence of life plus...

Apr. 06, 2009 Case 101
106

A.2d

Cited by 436.  Constantine v. Township of Bass River
967 A.2d 882, 891 , N.J.Super.A.D.

GOVERNMENT - Separation of Powers. Issue
of what fees may be charged for municipal court
discovery was most appropriately reserved for
Executive branch.

Apr. 03, 2009 Case —

Cited by 437.  State v. Cook 
2009 WL 874223, *7+ , N.J.Super.A.D.

Defendant Robert Cook appeals his conviction
after trial by jury on an indictment charging him with
first-degree murder, N.J.S.A. 2C:11-3a(1)(2), third-
degree unlawful possession...

Apr. 03, 2009 Case 140

A.2d

Cited by 438.  State v. Then
2009 WL 815453, *10+ , N.J.Super.A.D.

In December 2004, a Passaic County Grand Jury
returned Indictment No. 04-12-1728-I, charging
Osmani Then, Lisandro Then-Mendez, Luis Feliz,
Ariel Mojena, Winston Beard, and Irvin...

Mar. 31, 2009 Case 146

A.2d

Cited by 439.  State v. Walker
2009 WL 815650, *3 , N.J.Super.A.D.

Defendant Lewis Walker appeals his criminal
conviction for robbery, burglary, attempted theft,
and simple assault. After a careful review of the
record, we find defendant's...

Mar. 31, 2009 Case 145

A.2d

Cited by
 440.  State v. Atkins

964 A.2d 845, 851 , N.J.Super.A.D.

CRIMINAL JUSTICE - Sex Offenses. Requiring
defense to disclose defense investigator's notes of
interview with victim was reversible error in sexual
assault case.

Mar. 03, 2009 Case 145
146

A.2d

Cited by 441.  State v. Weaver
2009 WL 454538, *4+ , N.J.Super.A.D.

Defendant was charged under Essex County
Indictment No. 05-3-628 with conspiracy to commit
aggravated assault, N.J.S.A. 2C:5-2 and N.J.S.A.
2C:12-1b (count one); aggravated...

Feb. 25, 2009 Case 145
146

A.2d

Cited by 442.  State v. Gaudette 
2009 WL 417302, *10 , N.J.Super.A.D.

Tried jointly by a jury, defendants Joshua Gaudette
and Mario Vega were found guilty of armed robbery,
N.J.S.A. 2C:15–1; armed burglary, N.J.S.A. 2C:18–
2; conspiracy to commit...

Feb. 23, 2009 Case 140

A.2d

https://www.westlaw.com/Document/I725b7234334111de9988d233d23fe599/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DI293d0f9b34db11d9abe5ec754599669c%26midlineIndex%3D434%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=434&docFamilyGuid=I725b7235334111de9988d233d23fe599&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I293d0f9b34db11d9abe5ec754599669c/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I60b16ba0729611d7b0409d11d16b6b13&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_140
https://www.westlaw.com/Document/I4582de2922ab11debc7bf97f340af743/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DI293d0f9b34db11d9abe5ec754599669c%26midlineIndex%3D435%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=435&docFamilyGuid=I4582de2a22ab11debc7bf97f340af743&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I293d0f9b34db11d9abe5ec754599669c/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I60b16ba0729611d7b0409d11d16b6b13&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_101
https://www.westlaw.com/Document/I293d0f9b34db11d9abe5ec754599669c/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I60b16ba0729611d7b0409d11d16b6b13&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_106
https://www.westlaw.com/Document/Ibc374452204e11de9f6df5c73d5b1181/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DI293d0f9b34db11d9abe5ec754599669c%26midlineIndex%3D436%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=436&docFamilyGuid=Ibc374453204e11de9f6df5c73d5b1181&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/Ibc36f600204e11de9f6df5c73d5b1181/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DI293d0f9b34db11d9abe5ec754599669c%26midlineIndex%3D437%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=437&docFamilyGuid=Ibc36f601204e11de9f6df5c73d5b1181&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I293d0f9b34db11d9abe5ec754599669c/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I60b16ba0729611d7b0409d11d16b6b13&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_140
https://www.westlaw.com/Document/Ib87aa6b71ddc11de9f6df5c73d5b1181/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DI293d0f9b34db11d9abe5ec754599669c%26midlineIndex%3D438%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=438&docFamilyGuid=Ib87aa6b81ddc11de9f6df5c73d5b1181&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I293d0f9b34db11d9abe5ec754599669c/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I60b16ba0729611d7b0409d11d16b6b13&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_146
https://www.westlaw.com/Document/Ib87aa6b31ddc11de9f6df5c73d5b1181/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DI293d0f9b34db11d9abe5ec754599669c%26midlineIndex%3D439%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=439&docFamilyGuid=Ib87aa6b41ddc11de9f6df5c73d5b1181&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I293d0f9b34db11d9abe5ec754599669c/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I60b16ba0729611d7b0409d11d16b6b13&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_145
https://www.westlaw.com/Link/RelatedInformation/Flag?docGuid=I3ec3447307d011deb6a3a099756c05b7&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I3ec3447307d011deb6a3a099756c05b7/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DI293d0f9b34db11d9abe5ec754599669c%26midlineIndex%3D440%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=440&docFamilyGuid=I3ec3447407d011deb6a3a099756c05b7&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I293d0f9b34db11d9abe5ec754599669c/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I60b16ba0729611d7b0409d11d16b6b13&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_145
https://www.westlaw.com/Document/I293d0f9b34db11d9abe5ec754599669c/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I60b16ba0729611d7b0409d11d16b6b13&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_146
https://www.westlaw.com/Document/Ib8fd8e8c035211deb7e683ba170699a5/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DI293d0f9b34db11d9abe5ec754599669c%26midlineIndex%3D441%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=441&docFamilyGuid=Ib8fd8e8d035211deb7e683ba170699a5&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I293d0f9b34db11d9abe5ec754599669c/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I60b16ba0729611d7b0409d11d16b6b13&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_145
https://www.westlaw.com/Document/I293d0f9b34db11d9abe5ec754599669c/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I60b16ba0729611d7b0409d11d16b6b13&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_146
https://www.westlaw.com/Document/I6f814314ffa211ddb7e683ba170699a5/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DI293d0f9b34db11d9abe5ec754599669c%26midlineIndex%3D442%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=442&docFamilyGuid=I6f814315ffa211ddb7e683ba170699a5&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I293d0f9b34db11d9abe5ec754599669c/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I60b16ba0729611d7b0409d11d16b6b13&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_140


State v. Ramseur, 106 N.J. 123

 © 2018 Thomson Reuters. No claim to original U.S. Government Works.

Treatment Title Date Type Depth Headnote(s)

Cited by 443.  State v. Pohida
2009 WL 303528, *13+ , N.J.Super.A.D.

Defendant Gerald Pohida was charged under
Middlesex County Indictment No. 04-04-0497
with two counts of kidnapping, N.J.S.A. 2C:13-1b
(counts one and five); two counts of sexual...

Feb. 10, 2009 Case 140
145

A.2d

Cited by 444.  State v. Penzo
2009 WL 36420, *2 , N.J.Super.A.D.

As the result of a jury verdict, defendant Victor
Penzo was convicted in June 2006 of first-degree
aggravated manslaughter, N.J.S.A. 2C:11-4(a)(1).
His conviction arose out of the...

Jan. 08, 2009 Case —

Cited by 445.  State v. Roberts
2008 WL 5263270, *5+ , N.J.Super.A.D.

On January 5, 2006, a jury found defendant Michael
M. Roberts guilty of fourth-degree theft by unlawful
taking, N.J.S.A. 2C:20–3, but acquitted him of third-
degree burglary,...

Dec. 19, 2008 Case 145
146

A.2d

Cited by 446.  State v. Spencer
2008 WL 5194442, *4+ , N.J.Super.A.D.

Defendant Forlang Spencer was arrested on
October 16, 2003, and charged with third-degree
conspiracy, contrary to N.J.S.A. 2C:35-5 and
N.J.S.A. 2C:5-2 (count one); third-degree...

Dec. 12, 2008 Case 145
146

A.2d

Cited by 447.  State v. Haines
2008 WL 5046843, *3 , N.J.Super.A.D.

This is an appeal from a sentence that was
amended by the trial court on remand from this
court. State v. Haines, No. A-6417-03 (App.Div.
Feb. 3, 2006). The case is before us for...

Dec. 01, 2008 Case 31

A.2d

Cited by 448.  State v. Foendoe
2008 WL 4876412, *3 , N.J.Super.A.D.

On June 22, 2005, defendant Terrence Foendoe
was charged under Middlesex County Indictment
No. 05-06-00875 with third-degree burglary,
N.J.S.A. 2C:18-2, when he was found opening...

Nov. 13, 2008 Case —

Cited by 449.  State v. Crumbs
2008 WL 4763221, *3 , N.J.Super.A.D.

Defendant Leonard Crumbs appeals from the
October 10, 2006 order denying his petition for post-
conviction relief (PCR) in the Law Division, Morris
County. We affirm. Defendant was...

Oct. 31, 2008 Case 146

A.2d

Cited by 450.  State v. Mulero
2008 WL 4703109, *4+ , N.J.Super.A.D.

Defendant Julio Mulero appeals his conviction on
two counts of first-degree armed robbery, N.J.S.A.
2C:15-1 and N.J.S.A. 2C:2-6 (counts one and two);
two counts of criminal...

Oct. 28, 2008 Case 141

A.2d

Cited by 451.  State v. Russell
2008 WL 4648842, *3+ , N.J.Super.A.D.

Defendant Michael Russell appeals his convictions
for second-degree conspiracy to commit robbery,
N.J.S.A. 2C:5-2 and 2C:15-1 (count one); third-
degree conspiracy to commit...

Oct. 20, 2008 Case —

https://www.westlaw.com/Document/I854bc392f78c11ddb7e683ba170699a5/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DI293d0f9b34db11d9abe5ec754599669c%26midlineIndex%3D443%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=443&docFamilyGuid=I854bc393f78c11ddb7e683ba170699a5&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I293d0f9b34db11d9abe5ec754599669c/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I60b16ba0729611d7b0409d11d16b6b13&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_140
https://www.westlaw.com/Document/I293d0f9b34db11d9abe5ec754599669c/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I60b16ba0729611d7b0409d11d16b6b13&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_145
https://www.westlaw.com/Document/I008c5240dd9311ddbc7bf97f340af743/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DI293d0f9b34db11d9abe5ec754599669c%26midlineIndex%3D444%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=444&docFamilyGuid=I008c5241dd9311ddbc7bf97f340af743&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/Idb3da21fcdbf11ddb6a3a099756c05b7/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DI293d0f9b34db11d9abe5ec754599669c%26midlineIndex%3D445%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=445&docFamilyGuid=Idb3da220cdbf11ddb6a3a099756c05b7&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I293d0f9b34db11d9abe5ec754599669c/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I60b16ba0729611d7b0409d11d16b6b13&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_145
https://www.westlaw.com/Document/I293d0f9b34db11d9abe5ec754599669c/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I60b16ba0729611d7b0409d11d16b6b13&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_146
https://www.westlaw.com/Document/I337e7b79c85711ddb5cbad29a280d47c/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DI293d0f9b34db11d9abe5ec754599669c%26midlineIndex%3D446%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=446&docFamilyGuid=I337e7b7ac85711ddb5cbad29a280d47c&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I293d0f9b34db11d9abe5ec754599669c/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I60b16ba0729611d7b0409d11d16b6b13&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_145
https://www.westlaw.com/Document/I293d0f9b34db11d9abe5ec754599669c/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I60b16ba0729611d7b0409d11d16b6b13&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_146
https://www.westlaw.com/Document/I4dbc7562bfc211ddb7e683ba170699a5/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DI293d0f9b34db11d9abe5ec754599669c%26midlineIndex%3D447%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=447&docFamilyGuid=I4dbc7563bfc211ddb7e683ba170699a5&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I293d0f9b34db11d9abe5ec754599669c/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I60b16ba0729611d7b0409d11d16b6b13&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_31
https://www.westlaw.com/Document/I4a4ad9acb0ed11ddb5cbad29a280d47c/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DI293d0f9b34db11d9abe5ec754599669c%26midlineIndex%3D448%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=448&docFamilyGuid=I4a4ad9adb0ed11ddb5cbad29a280d47c&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I3f5529c6a99511dd9876f446780b7bdc/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DI293d0f9b34db11d9abe5ec754599669c%26midlineIndex%3D449%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=449&docFamilyGuid=I3f5529c7a99511dd9876f446780b7bdc&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I293d0f9b34db11d9abe5ec754599669c/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I60b16ba0729611d7b0409d11d16b6b13&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_146
https://www.westlaw.com/Document/I5dbeac78a45711ddb6a3a099756c05b7/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DI293d0f9b34db11d9abe5ec754599669c%26midlineIndex%3D450%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=450&docFamilyGuid=I5dbeac79a45711ddb6a3a099756c05b7&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I293d0f9b34db11d9abe5ec754599669c/View/FullText.html?listSource=RelatedInfo&list=CitingReferences&rank=0&docFamilyGuid=I60b16ba0729611d7b0409d11d16b6b13&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0#co_anchor_headNote_141
https://www.westlaw.com/Document/I8aa20191a04a11ddbc7bf97f340af743/View/FullText.html?navigationPath=%2FRelatedInfo%2Fv1%2FkcCitingReferences%2Fnav%3FdocGuid%3DI293d0f9b34db11d9abe5ec754599669c%26midlineIndex%3D451%26warningFlag%3Dnull%26planIcons%3Dnull%26skipOutOfPlan%3Dnull%26sort%3Ddepthdesc%26filterGuid%3Dhef787c1f57bec6c39bd8cb7331d7cb64%26category%3DkcCitingReferences&listSource=RelatedInfo&list=CitingReferences&rank=451&docFamilyGuid=I8aa20192a04a11ddbc7bf97f340af743&originationContext=citingreferences&transitionType=CitingReferencesItem&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0


State v. Ramseur, 106 N.J. 123

 © 2018 Thomson Reuters. No claim to original U.S. Government Works.

Treatment Title Date Type Depth Headnote(s)

Cited by 452.  State v. Scott 
2008 WL 4630590, *5 , N.J.Super.A.D.

Defendant Frederick Scott was tried to a jury and
found guilty of possession of a weapon, in violation
of N.J.S.A. 2C:39–5d, obstructing the administration
of the law, in violation...

Oct. 08, 2008 Case 146

A.2d

Cited by 453.  State v. Zoppi
2008 WL 4630755, *2+ , N.J.Super.A.D.

Defendant, Ernest Zoppi, was convicted by a jury
of three counts of fourth-degree criminal sexual
contact, N.J.S.A. 2C:14–3b, and one count of
second-degree sexual assault,...

Oct. 06, 2008 Case 146

A.2d

Cited by 454.  State v. Minor
2008 WL 4377436, *6 , N.J.Super.A.D.

In the first of these back-to-back appeals,
A-6501-05T4, defendant David Minor was tried
to a jury and found guilty of first degree robbery,
contrary to N.J.S.A. 2C:15-1, third...

Sep. 29, 2008 Case 146

A.2d

Cited by 455.  In re State ex rel. B.J. 
2008 WL 3915354, *2+ , N.J.Super.A.D.

B.J., age sixteen, was adjudicated delinquent
for acts which, if committed by an adult, would
constitute: aggravated assault, N.J.S .A. 2C:12-1b;
possession of a weapon for an...

Aug. 26, 2008 Case 145
146

A.2d

Cited by 456.  State v. D.K. 
2008 WL 3539935, *5+ , N.J.Super.A.D.

These appeals, which we have calendared back to
back, arise from a single indictment that resulted in
two trials. The indictment charged defendant D.K., a
police officer, with...

Aug. 15, 2008 Case 93

A.2d

Cited by 457.  State v. Green
2008 WL 3067920, *4 , N.J.Super.A.D.

Tried to a jury, defendant was convicted of two
counts of murder, N.J.S.A. 2C:11-3(a)(1) or (2); two
counts of felony murder, N.J.S.A. 2C:11-3(a)(3);
one count of attempted murder,...

Aug. 07, 2008 Case —

Cited by 458.  State v. Bright
2008 WL 2964335, *5+ , N.J.Super.A.D.

Defendant Michael Bright appeals from a judgment
of conviction entered on November 9, 2004 after a
jury found him guilty of first degree murder, N.J.S.A.
2C:11-3(a)(1) and (2);...

Aug. 05, 2008 Case 146

A.2d

Cited by 459.  State v. Pasha 
2008 WL 2917172, *7 , N.J.Super.A.D.

A jury found defendant guilty of three counts of
terroristic threats, a crime of the third degree,
N.J.S.A. 2C:12-3; two counts of false imprisonment,
a disorderly persons offense,...

July 31, 2008 Case 145

A.2d

Cited by 460.  State v. Chen
2008 WL 2917213, *13+ , N.J.Super.A.D.

Defendant Cecilia X. Chen appeals from a final
judgment of conviction. A jury found Chen guilty of
attempted murder, and she was sentenced to a ten-
year term of incarceration,...

July 31, 2008 Case 140

A.2d
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Treatment Title Date Type Depth Headnote(s)

Cited by 461.  State v. Gavarrette-Perez
2008 WL 2776306, *8 , N.J.Super.A.D.

A jury convicted defendant Roger Gavarette-Perez
of first degree robbery, contrary to N.J.S.A. 2C:15-1
(count one); third degree possession of a weapon
(nail file) for an unlawful...

July 18, 2008 Case 146

A.2d

Cited by 462.  State v. Scott 
2008 WL 2744210, *8 , N.J.Super.A.D.

Defendant, Aneesha Scott, and her co-defendant,
Nathaniel Tucker, were indicted in Union County,
Indictment No. 06-02-0091, with two counts of first-
degree robbery, N.J.S.A....

July 16, 2008 Case 140

A.2d

Cited by 463.  State v. Valerio
2008 WL 2699843, *6 , N.J.Super.A.D.

Defendant, Pedro Valerio, was convicted by a jury
of four counts of first-degree aggravated sexual
assault upon a helpless or incapacitated victim,
N.J.S.A. 2C:14–2(a)(7) (counts...

July 14, 2008 Case 141

A.2d

Cited by 464.  State v. W.H. 
2008 WL 2596116, *6+ , N.J.Super.A.D.

Following a jury trial, defendant W.H. was found
guilty of first-degree aggravated sexual assault of
his fourteen-year-old stepson ''J'', N.J.S.A. 2C:14-2a
(count 1); second-degree...

July 02, 2008 Case 145
146

A.2d

Cited by 465.  State v. Briston
2008 WL 2467013, *5 , N.J.Super.A.D.

Along with several co-defendants, defendant was
the subject of a multi-count indictment charging him
with: (1) first-degree murder of James Anderson,
N.J.S.A. 2C:11-3a(1) or (2)...

June 20, 2008 Case 145

A.2d

Cited by
 466.  State v. Fortin 

948 A.2d 160, 171 , N.J.Super.A.D.

CRIMINAL JUSTICE - Death Penalty. Statute that
repealed capital punishment and replaced it with
life-without-parole was an ex post facto law.

June 04, 2008 Case 122

A.2d

Cited by 467.  State v. Cepates
2008 WL 2185216, *4 , N.J.Super.A.D.

Defendant, Ricardo Cepates, was convicted in two
separate trials of multiple first-degree aggravated
sexual assaults and related offenses against eight
victims. He now appeals,...

May 28, 2008 Case 95

A.2d

Cited by 468.  State v. Alford
2008 WL 1988480, *7 , N.J.Super.A.D.

We consider in one opinion these two appeals
brought by defendant Kareem Alford and co-
defendant Charles Alford who were jointly tried and
convicted by a jury of third-degree...

May 09, 2008 Case 146

A.2d

Cited by 469.  State v. Jones 
2008 WL 1958613, *5 , N.J.Super.A.D.

A Union County grand jury indicted defendant, Terry
C. Jones, charging him with second-degree sexual
assault, N.J.S.A. 2C:14-2c(1) (count one); fourth-
degree criminal sexual...

May 07, 2008 Case 107

A.2d
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Treatment Title Date Type Depth Headnote(s)

Cited by 470.  State v. Almonte
2008 WL 899398, *6 , N.J.Super.A.D.

In this direct criminal appeal, defendant Ramon
Almonte alleges several errors in the 2006 trial that
resulted in his conviction of conspiracy to commit
murder and of two related...

Apr. 04, 2008 Case 141

A.2d

Cited by 471.  State v. Young
2008 WL 850245, *3 , N.J.Super.A.D.

After a jury trial, defendant, Barrett Young, was
convicted of third-degree burglary, N.J.S.A.
2C:18-2, the sole count in the indictment and
sentenced to five years imprisonment...

Apr. 01, 2008 Case 107

A.2d

Cited by 472.  State v. Tilelli
2008 WL 833752, *5+ , N.J.Super.A.D.

A jury convicted defendant Michael Tilelli
of third degree possession of a controlled
dangerous substance (heroin), contrary to N.J.S.A.
2C:35-10a(1) (count one); second degree...

Mar. 31, 2008 Case 145
146

A.2d

Cited by 473.  State v. Jennings
2008 WL 795001, *8+ , N.J.Super.A.D.

Defendant, Paul Jennings, appeals from his
conviction for first-degree robbery, N.J.S.A.
2C:15-1, and fourth-degree resisting arrest by flight,
N.J.S.A. 2C:29-2. He was sentenced...

Mar. 27, 2008 Case 145
146

A.2d

Cited by
 474.  State v. Echols 

941 A.2d 599, 612+ , N.J.Super.A.D.

CRIMINAL JUSTICE - Impossibility. Trial judge's
failure to provide alibi instruction to jury during
charge prejudiced defendant's right to fair trial.

Feb. 26, 2008 Case 144

A.2d

Cited by 475.  State v. Pasha 
2008 WL 268863, *7 , N.J.Super.A.D.

A Union County grand jury returned an indictment
charging defendant, Shareef Ali Pasha, with
murder, N.J.S.A. 2C:11–3(a)(1) and/or (2), armed
robbery, N.J.S.A. 2C:15–1(a)(1),...

Feb. 01, 2008 Case 145
146

A.2d

Cited by 476.  State v. Arnold
2008 WL 190439, *2 , N.J.Super.A.D.

Defendant Sadiq Arnold appeals from his conviction
for second-degree robbery, N.J.S.A. 2C:15-1, and
from the ordered ten-year sentence, accompanied
by a No Early Release Act...

Jan. 24, 2008 Case 107

A.2d

Cited by
 477.  Division of Youth and Family Services

v. G.M.
939 A.2d 239, 248 , N.J.Super.A.D.

FAMILY LAW - Child Protection. Modification of
residential custody of child from one parent to other
was not placement for purposes of child welfare
statute.

Jan. 23, 2008 Case —

Cited by 478.  State v. Majette 
2008 WL 183320, *9 , N.J.Super.A.D.

Defendant, Michael Majette, was found guilty
by a jury of possession of cocaine N.J.S.A.
2C:35–10a(1) and N.J.S.A. 2C:2–6 (Count One);
distribution of cocaine, N.J.S.A....

Jan. 23, 2008 Case 145
146

A.2d
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Treatment Title Date Type Depth Headnote(s)

Cited by 479.  State v. J.L.C.
2008 WL 126010, *9 , N.J.Super.A.D.

Defendant was indicted for, and convicted of,
second degree sexual assault of his three year old
daughter, S.C., N.J.S.A. 2C:14-2(b) (count one);
second degree endangering the...

Jan. 15, 2008 Case 146

A.2d

Cited by 480.  State v. Pittman
2007 WL 4482159, *6+ , N.J.Super.A.D.

Following a jury trial, defendant Raymond Pittman
was convicted of all seven counts of Middlesex
County Indictment Number 04–03–00373. He was
charged with possession of heroin,...

Dec. 26, 2007 Case 146
147

A.2d

Cited by 481.  State v. Gonzalez
2007 WL 4270356, *3 , N.J.Super.A.D.

Following a jury trial, defendant, Andre L. Gonzalez,
was convicted of first-degree robbery, N.J.S.A.
2C:15-1a (count one); third-degree possession of a
weapon for an unlawful...

Dec. 07, 2007 Case 147

A.2d

Cited by 482.  State v. Sanchez
2007 WL 4124341, *5+ , N.J.Super.A.D.

Defendant Daniel Sanchez was charged in
an Essex County indictment with second-
degree aggravated assault, contrary to N.J.S.A.
2C:12-1b(1) (count one); third-degree unlawful...

Nov. 21, 2007 Case 145
146

A.2d

Cited by 483.  State v. Nyema 
2007 WL 3402202, *3 , N.J.Super.A.D.

Following a jury trial, defendant Josephus Nyema
was convicted of third-degree forgery, N.J.S.A.
2C:21-1(a)(3) (count one), and fourth-degree
falsifying or tampering with records,...

Nov. 16, 2007 Case 140

A.2d

Cited by 484.  State v. Ozorio
2007 WL 3306949, *8 , N.J.Super.A.D.

Found guilty by a jury of conspiracy to commit
murder, defendant Ricardo Ozorio appeals his
conviction and his resulting twenty-year prison
sentence. We affirm. The multi-party,...

Nov. 09, 2007 Case 111
113

A.2d

Cited by 485.  State v. Williams
2007 WL 3224885, *4 , N.J.Super.A.D.

Tried to a jury, defendant Glynn Rex Williams was
convicted of first-degree aggravated sexual assault,
contrary to N.J.S.A. 2C:14-2a(1); second-degree
sexual assault, contrary to...

Nov. 02, 2007 Case —

Cited by 486.  State v. Minott
2007 WL 2935040, *5+ , N.J.Super.A.D.

Defendant was convicted of carjacking in violation
of N.J.S.A. 2C:15-2a and 2C:2-6 (count one),
but found not guilty of two counts of robbery and
various weapons offenses (counts...

Oct. 09, 2007 Case 146

A.2d

Cited by 487.  State v. Spencer
2007 WL 2891300, *4+ , N.J.Super.A.D.

On December 8, 2004, following a trial, a jury
convicted Forlang Spencer of second-degree
eluding, N.J.S.A. 2C:29-2d (Count One) and
acquitted him of weapons offenses charged in...
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145

A.2d
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Treatment Title Date Type Depth Headnote(s)

Cited by
 488.  State v. Reeds 

2007 WL 2790683, *4 , N.J.Super.A.D.

Following denial of his motion to suppress,
defendant Rahmann Reeds was convicted by a
jury of third-degree possession of heroin, N.J.S.A.
2C:35-10a(1) (count one), and...

Sep. 27, 2007 Case 37
59

A.2d

Cited by 489.  State v. McBride
2007 WL 2790719, *3 , N.J.Super.A.D.

After losing his motion to dismiss the indictment,
defendant was tried before a jury and found guilty of
second degree eluding, N.J .S.A. 2C:29-2(b). The
judge granted the State's...

Sep. 27, 2007 Case 143

A.2d

Cited by 490.  State v. Castro
2007 WL 2215396, *4+ , N.J.Super.A.D.

Defendant Jeffrey Castro was charged as a juvenile
with the murder of Julio Torres. After a waiver
hearing in the Family Part, defendant was indicted
by the Essex County grand jury...

Aug. 03, 2007 Case 145
146

A.2d

Cited by 491.  Didio v. Monasterio
2007 WL 2126650, *6 , N.J.Super.A.D.

Plaintiff Mia Didio appeals from a judgment entered
on December 23, 2005 after a jury found no cause
for action on her medical malpractice complaint. We
affirm. Plaintiff had a...

July 26, 2007 Case 107

A.2d

Cited by 492.  State v. Shabazz
2007 WL 2127800, *6 , N.J.Super.A.D.

A jury convicted defendant Jamil Shabazz in
October 2003 of two counts of second-degree
possession of controlled dangerous substances
(CDS), heroin and cocaine, with intent to...

July 25, 2007 Case 147

A.2d

Cited by
 493.  Jamgochian v. New Jersey State Parole

Bd.
928 A.2d 1, 17 , N.J.Super.A.D.

CRIMINAL JUSTICE - Community Supervision.
Parole Board's procedures for imposition of special
conditions of community supervision violated due
process.

July 12, 2007 Case —

Cited by 494.  State v. Robinson
2007 WL 1892226, *3+ , N.J.Super.A.D.

Defendant Juan Robinson appeals from a judgment
of conviction entered after the jury found him
guilty of third-degree possession of a controlled
dangerous substance (CDS), in...

July 03, 2007 Case 145
146

A.2d

Cited by 495.  State v. P.L.M.
2007 WL 1753588, *10+ , N.J.Super.A.D.

Defendant P.L.M. appeals a judgment of conviction
in which he was found guilty by a jury of three
counts of first-degree aggravated sexual assault in
violation of N.J.S.A....

June 18, 2007 Case 145
146

A.2d
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Treatment Title Date Type Depth Headnote(s)

Cited by 496.  State v. Carlino
2007 WL 1687551, *4+ , N.J.Super.A.D.

Tried to a jury, defendant Anthony Vito Carlino was
convicted of the second-degree crime of attempted
kidnapping, contrary to N.J.S .A. 2C:13-1(b)(1);
luring or enticing a child, a...

June 13, 2007 Case 95

A.2d

Cited by 497.  State v. Oleksak
2007 WL 1666642, *5 , N.J.Super.A.D.

A jury convicted defendant Janusz Oleksak of
fourth-degree criminal trespass and weapons
offenses. Defendant contends his conviction must
be reversed because the court committed...

June 11, 2007 Case 95

A.2d

Cited by 498.  State v. Magdon
2007 WL 1610164, *1 , N.J.Super.A.D.

Background: Defendant, indicted on charges of
aggravated manslaughter, was convicted by a jury
in the Superior Court, Law Division, Middlesex
County, of the lesser included offense...

June 06, 2007 Case 98

A.2d

Cited by 499.  Don Corson Const. Co., Inc. v. Hrebek
2007 WL 1598655, *9 , N.J.Super.A.D.

Defendant Robert J. Hrebek appeals from a final
judgment entered on December 16, 2005 after
a jury awarded plaintiff $535,000 for breach of a
construction contract. He also appeals...

June 05, 2007 Case 107

A.2d

Cited by 500.  State v. Miller
2007 WL 1574538, *3 , N.J.Super.A.D.

Following a jury trial, defendant Anthony Miller was
convicted of first degree robbery, N.J.S.A. 2C:15-1.
The judge imposed a ten-year term with a No Early
Release Act (NERA) ...

June 01, 2007 Case 140

A.2d
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