FRANZBLAU DRATCH

S. M. Chris Franzblau, Esq. (17669-1955)
A Professional Corporation

354 Eisenhower Parkway

Plaza I

Livingston, New Jersey 07039

(973) 992-3700

Attorneys for Plaintiff

SUPERIOR COURT OF NEW JERSEY

LAW DIVISION:ESSEX COUNTY
DIAMOND SPRING REAL ESTATE Docket No. ESX.L.002663-19

INVESTMENT, INC.
Civil Action

Plaintiff, SUMMONS

V.

TOWNSHIP OF NUTLEY, JOSEPH
SCARPELLI, MAYOR OF TOWNSHIP
OF NUTLEY, JOHN DOE and WILLIAM
DOE (fictitious names), XYZ CORP. =
(fictitious corporation), i
7

e

HHSHAROS

¢l v 01 Hdv s

Defendants. b

FROM THE STATE OF NEW JERSEY, TO THE DEFENDANT(S) NAMED ABOVE:

The plaintiff, named above, has filed a lawsuit against you in the Superior Court of
New Jersey. The complaint attached to this summons states the basis for this lawsuit. If you
dispute this complaint, you or your attorney must file a written answer or motion and proof of
service with the deputy clerk of the Superior Court in the county listed above within 35 days
from the date you received this summons, not counting the date you received it. A $175.00
filing fee payable to the Clerk of the Superior Court and a completed Case Information
Statement (available from the deputy clerk of the Superior Court) must accompany your
answer or motion when it is filed. You must also send a copy of your answer or motion to
plaintiff’s attorney whose name and address appear above, or to plaintiff, if no attorney is
named above. A telephone call will not protect your rights; you must file and serve a written
answer or motion (with fee and completed Case Information Statement) if you want the court
to hear your defense.

If you do not file and serve a written answer or motion within 35 days, the court may
enter a judgment against you for the relief plaintiff demands, plus interest and costs of suit. If
judgment is entered against you, the Sheriff may seize your money, wages or property to pay
all or part of the judgment.

If you cannot afford an attorney, you may call the Legal Services office in the county
where you live. If you do not have an attorney and are not eligible for free legal assistance,
you may obtain a referral to an attorney by calling one of the Lawyer Referral Services.

Michelle M. Smith

DATED: April 9, 2019 Michelle M. Smith/acting
Clerk of the Superior Court
Name of defendant to be served: Township of Nutley
Address of the Defendant to be Served: one Kennedy Drive, Nutley, NJ 07110
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ATLANTIC COUNTY:

Deputy Clertk of the Superior Court
Civil Division, Direct Filing

1201 Bacharach Blvd., First FL
Atlantic City, NJ 08401

BERGEN COUNTY:

Deputy Clerk of the Superior Comt
Case Processing Section, Room 119
Justice Center, 10 Main. St
Hackensack, NT 07601-0769

BURLINGTON COUNTY:
Deputy Cletk of the Superior Court
Central Processing Office

Atin; Jodicial Intake

First FL, Couxts Facility

49 Ramcocas Rd.

Mt. Holly, NJ 08060

CAMDEN COUNTY:
Depnty Clerk of the Superior Court
Civil Processing Office

15t F1., Hall of Records

101 S. Fifih St.

Camden, NT 08103

* CAPE MAY COUNTY:
Deputy Clerk of the Superior Conrt
9'N. Main Street
Box DN-209
Cape May Conrt House, NJ 08210

CUMBERLAND COUNTY:
Deputy Clerk of the Superior Court
Civil Case Management Office
Broad & Fayette Sts., P.O. Box 615
Bridgeton, NJ 08302

ESSEX COUNTY:
* Deputy Clexk of the Superior Court
50 West Mexket Street
Room 131
- Newark, NJ 07102

GLOUCESTER COUNYTY:
Deputy Clerk of the Superior Conrt
Civil Case Management Office

. Atin: Tnfaks
First F1., Comt Honse
1 North Broad Street., P.O. Box 129

~ Woodbury, NJ 08096

HUDSON COUNTY:
Deputy Clerk of the Superior Court

Superior Court, Civil Records Dept.

Bremnan Court House - 1st Floor
583 Newark Ave.
Jersey City, NJ 07306

HONTERDON COUNTY:
Depnty Clerk of the Superior Court
Civil Division

65 Park Avenne

Flemington, NJ 08862

MERCER COUNTY:

LAWYERREFERRAL  Deputy Clerk of the Superior Court LAWYER
(609) 3453444 Local Filing Office, Courthouse (609) 585-6200
LEGAT, SERVICES 175 South Broad St., P.O. Box 8063 LEGAL SERVICES
(609) 348-4200 Trenton, NT 08650 (609) 695-6249
MIDDLESEX COUNTY:
(201) 428-0044 Admm:strahunBuﬂdmg (732) 828-0053
LEGAL SERVICES Third Floor - LEGAL SERVICES
(201 487.2166 1 Kennedy Sq., P.O. Box 2633 (732) 249-7600
New Branswick, NJ 08003-2633
- MONMOUTH COUNTY:
LAWYER REFERRAL  Deputy Clerk of the Superior Comrt LAWYER
(609) 261-4862 71 Monument Park (732) 431-5544
LEGAL SERVICES P.0.Box 1269 LEGAL SERVICES
(609) 261-1088 Freehold, NJ 07728-1262 (732) 866-0020
MORRIS COUNTY:
Deputy Clerk of the Superior Cowt © LAWYER REFERRAL
C;vsilchnﬂbiﬁm'on . ' (973) 267-5882
3 er PL, P.O. Box 910 LEGAL SERVICES
é‘;‘w Morsistown, NI 07960-0910 (973) 2856911
LEGAL SERVICES OCEAN COUNTY: :
(856) 964-2010 Deputy Clerk of the Swpezior Court LAWYER REFERRAL
Court House, Room 119 (732) 240-3666 -
118 Washington Street LEGAL SERVICES
LA i Toms River, NJ 08754 (732) 341-2727
(609) 463-0313 PASSAIC COUNTY:
LEGAL SERVICES Deputy Clerk of the Superior Conrt LAWYER REFERRAL
(609) 465-3001 Civil Division (973) 278-9223
Court House LEGAL SERVICES
77 Hamilton St (973) 345-7171
-LAWYER REFERRAL.  Patarson, NJ 07505
(856) 692-6207
(856) 4510003 Deputy Clerk of the Superior Court LAWYER
92 Market St., P.O. Box 18 (856) 935-5628
Salem, NJ 08079 LEGAL SERVICES
LAWYER REFERRAL (856) 451-0003
(973) 622-6207 SOMERSET COUNTY
LEGAL SERVICES Deputy Clexrk of the Superior Comrt LAWYER REFERRAL
- (973) 624-4500 Civil Division Office (508) 685-2323
New Court House, 3rd FL LEGAL SERVICES
. P.0. Box 3000 (908) 231-0840
LAWYER REFERRAL Somerville, NJ 08876
(856) 848-4589
LEGAL SERVICES — DUoukx COBNTY
i Deputy Clexk of the Superior Court LAWYER
(856) 848-5360 Sussex County Judicial Center (973) 2675882
43-47 High Street LEGAL SERVICES
Newton, NJ 07860 (973) 383-7400
UNION COUNTY .
LAWYER REFERRAL  nyonnty Cleric of the Superior Court LAWYER REFERRAL,
(201) 798-2727 15t FL, Comzt House (908) 3534715
LEGAL SERVICES 2 Broad Street EGAL SERVICES
(201) 792-6363 Elizabeth, NJ 07207-6073 (908) 3544340
WARREN COUNTY
. Deputy Clerk of the Superior Couxt LAWYER REFERRAT
LAWYER REFERRAL Civil Division Office (973) 267-5882 '
(908) 735-2611 . Conrt Honse LEGAL SERVICES
LEGAL SERVICES Belvidere, NY 07823-1500 (973) 4752010
(908) 782-7979
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FRANZBLAU DRATCH 4-9-19
S.M. Chris Franzblau, Esq. (176691955)

A Professional Corporation

354 Eisenhower Parkway

Plaza |

Livingston, New Jersey 07039

(973) 992-3700

Attorneys for Plaintiff

DIAMOND SPRING REAL ESTATESUPERIOR COURT OF NEW JERSEY

[NVESTMENT, INC. LAW DIVISION: ESSEX COUNTY
Plaintiff(s) | DOCKET NO, ESX-L-

V.

TOWNSHIP OF NUTLEY, JOSEPH CIVIL ACTION

SCARPELLI, MAYOR OF
TOWNSHIP OF NUTLEY, JOHN
DOE and WILLIAM DOE (fictitiousVERIFIED COMPLAINT IN LIEU OF
names), XYZ CORP. (fictitousy PREROGATIVE WRITS

corporation)

Defendant(s),

Plaintiff, DIAMOND SPRING REAL ESTATE INVESTMENT, INC., a
New Jersey Corporation, having offices located at 116 Harrison Street
in the Township of Nutley, County of Essex and State of New Jersey, by
way of Complaint against the defendants herein, says:

NATURE OF THE ACTION

1. This is an action in Lieu of Prerogative Writ challenging the

validity of the Town of Nutley, Ordinance N.O. 3414, (Article VII)

hereinafter referred to as Amendment N.O. 3414 defined as “AN

ORDINANCE TO AMEND AN ORDINANCE CODIFIED IN THE

00162631 - 1 1




ESX-L-002663-19 04/09/2019 1:59:38 PM Pg 2 of 37 Trans ID: LCV2019627076

00162631 - 1

CODE OF THE TOWNSHIP OF NUTLEY, CHAPTER 700,
ENTITLED ZONING” heard on February 19, 2019, annexed
hereto as Exhibit A and its purported Zoning changes to Block
7400, Lot 1 (hereinafter “the Subject Property”), which is
designated in tﬁe 2001 Zoning Map as a B-3 zoning district in
accordance with the B-3 Zoning Ordinance of 1989 and again in
the 2004 Zoning Map. This B-3 zoning district as pertains to the
Subject Property is sought to be substantially changed to be
Jocated into another zone as B-3A by Defendants in the
previously file and presently pending law suit entitled: Diamond
Spring Real Estate Investment, Inc. v Township of Nutley,
Township of Nutley Board of Commissioners, Township of Nutley

Planning Board, Township of Nutley Zoning Board, Eleni Pettas

in her official capacity as Record Custodian of the Township of

Nutley, . et al, Docket No. ESX-L-008547-17 before Judge Grace
Spencer.

The Plaintiff, DIAMOND SPRING REAL ESTATE INVESTMENT,
INC. is a corporation of the State of New Jersey, organized under
the laws of the State of New Jersey. Annexed hereto as Exhibit
B is the Zoning Map of the Township of Nutley.

Plaintiff is the owner of real property that consists of the land and
buildings on the property in the Township of Nutley, identified as
Block 7400, Lotl. The Property’s street address is 116 Harrison

2
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Street, Nutley, New Jersey 07110.

This new proposed Amended Ordinance N.O. 3414 seeks, without
compliance with the New Jersey Municipal Land Use Law
(hereinafter referred to as “MLUL”, 40 N.J.S.A. 40:55D to change
the substantial uses of plaintiff’s property by the proposed
Amendment N.O, 3414, at public hearings on January 15, 2019
and February 19, 2019 and without personal notice to citizens of
Township of Nutley and without Planning Board approval or
Master Plan recommendations and without a hearing of the
Township of Nuﬂey Planning Board and other statutory
violations.

Plaintiff is an interested party adversely affected by the
unauthorized 2007 Zoning Map hindering the development of the
Property designated as being with a B-3A zoning district, which
was previously designated on the Township of Nutley, N.J. Zone
Use maps dated August 29, 2001 (hereafter “2001 Map”) and May
25, 2004 (hereafter “2004 Map”) as being located in a B-3 zoning
district and which is the subject matter of the suit described in
Paragraph One (1) herein above. (Copies of the 2001 Map and
2004 Map attached hereto as Exhibits C). Plaintiff’s rights to the
use and enjoyment of the property have been denied, violated and
infringed upon by the actions of the Defendants in enacting the
purported N.O. 3414 ordinance as of February 15, 2019. The

3
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aforesaid issues are presently being litigated in a similar suit and
has not yet been resolved or finalized in the case presently
pending at this time with same underlying issues. Amendment
N.O. 3414 is an attempt to cause the pending suit to be
disregarded and undermined.

Defendant Township of Nutley is a political sub-division, and
municipality and/or public entity located in the County of Essex,
State of New Jersey and is organized pursuant to the laws of the
State of New Jersey, and is subject to the aforesaid New Jersey
statutes (MLUL).

Defendant Township of Nutley Board of Commissioners
(hereinafter “BOC”) constituting the governing body of the
municipality and responsible for the adoption of the land use
ordinarice and the issuance of the Zoning Map and/or Zone Use
Map in accordance with MLUL. The Township is a public agency.
The defendants seek to assume that the Subject Property is hot
located in a B-3 zone and is not located in a B-3A zone which is
different and seek to impose a zoning change pertaining to the
Subject Property by the purported Amendment N.O, 3414 by
changing the uses presently available to the Subject Property
namely by changing the residential density, uses and bulk
requirements, without compliance with MLUL and to circumvent

the present pending case on these issues between these same

4
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11,
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parties.

The purported Amendment N.O. 3414 was never presented to the
Township of Nutley Planning Board. No notices of the aforesaid
changes were ever served upon the property owners pursuant to
MLUL pursuanﬁ to this attempted change of density and uses of
as in the previous present litigation and in this new case. No
hearing, no recommendations by a Master Plan, no
recommendation from Planning Board, no filed transcripts, no
notice to property owners pursuant to MLUL was undertaken and
there are other deviations as required to be undertaken all of
which were disregarded in efforts to change the residency
requirements of B-3, as was attempted to be done in the case
referred to in Paragraph One(l) herein above and presently
pending.

In order to effectuate changes of residential density, and bulk
requirements and otherwise would require compliance with MLUL
procedures as per 40 N.J.S.A. 55D-62.1. The aforesaid proposed
Amendment N.O. 3414 was simply a Resolution passed by the
Board of Commissioners.

In January and February 2019 to circumvent the New Jersey
statutes, MLUL and change the density and bulk requirements as
described by the Mayor in the conference Sessions of

Commissioners on January 19, 2019 the Mayor specifically

5
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stated that the subject ordinance was a “density ordinance”.
(Transcript of conference page 7, line 7}.

In the public meeting which took place also on January 15, 2019
at a public hearing, (Transcript 7, 15, 84) the Mayor introduced
the proposed Ordinance N.O. 3414 and again described to the
public that it was a “density ordinance” {Line 15-23 of said
transcript of public hearing), On February 19, 2019, the Mayor
again in addressing the public meeting referred to the aforesaid
ordinance as being & density ordinance change. (Transcript PAGE
8,9, 17, 18, 20 21).

The attempted change was for the purpose of stabilizing
additional costs of childrens’ education and other municipal
fiscal costs. The B-3 zone in which the Subject Property is
located is governed specifically by the 1989 Zoning Ordinance
filed with the Clerk of the Township of Nutley and is the only filed
Zoning Ordinance on record pertaining to the B-3 zone in which
the Subject Proﬁerty is located and which is corroborated by the
Zoning Maps 2001 and 2004 published by the Township of
Nutley.

The Clerk of Township of Nutley has testified under oath that the
only zoning ordinance of record was the Zoning Ordinance of
1989 which sets the Subject Property on a B-3 zone. In 2017
the Building Inspector of the Township of Nutley admitted in

6
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15.

16.
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writing there were no other records on file in his offices or as a
result of his inspection of Township of Nutley records as of 2017
other than the ordinance of 1989 as set forth herein above which
represents the B-3 zone, only, and specifically the Subject
Property is in a B-3 zone.

The B-3 zoning ordinance provides that the Subject Property is
within the B-3 zone and permits mixed commercial and
residential uses. The purported Amendment 3414 of 2019 is
either ambiguous or completely eliminates the zoning of the
Subject Property’s residential use in its entirety or alternatively
permits the use of the Subject Property for residential purposes
for up to 24 units per acre.

The Subject Property is corupletely surrounded by a municipal
park and residential property and is most suitable for residential
and/or mixed use.

FIRST COUNT

CHALLENGING THE VALIDITY OF THE TOWN OF NUTLEY
ORDINANCE NO. 3414 AS ADOPTED ON FEBRUARY 19,
2019 AND THEREAFTER PUBLISHED ON FEBRUARY 28,
2019, BASED UPON THE DEFENDANTS FAILURE TO
PROVIDE THE PLAINTIFF WITH THE STATUTORILY
REQUIRED PERSONAL NOTICE CONTRARY TO THE
STATUTORY REQUIREMENTS OF THE MLUL AND
SPECIFICALLY N.J.S.A. 40:55d-62.1, AS SAID ORDINANCE
AFFECTS SUBSTANTIAL MATERIAL CHANGES TO THE
DENSITY AND OR BULK REQUIREMENTS OF THE
ZONING DISTRICT IN WHICH THE DENSITY AND OR
BULK REQUIREMENTS OF THE ZONING DISTRICT IN
WHICH THE PROPERTY IS LOCATED.

7
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19.
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Plaintiff repeats and realleges the statements contained in the
preceding paragraphs of this Complaint herein above and

incorporates them herein as if set forth at length.

N.J. Stat. § 40:55D-62(a) requires that all zoning ordinances be
substantially consistent with or designed to effectuate the Land
Use element of the Master Plan.

N.J.S.A. 40:55D-62.1 directs that all property owners within a
zoning district shall receive personal notice if the municipal body
seeks to change the classification or boundaries of a zoning
district. The statute provides in pertinent part:

Notice of a hearing on an amendment to the
zoning ordinance proposing a change to the
classification or boundaries of a zoning district,
exclusive of classification or boundary changes
recommend in a periodic general
reexamination of the master plan by the
planning board pursuant to [N.J.S.A. 40:55D-
89], shall be given at least 10 days prior to the
hearing by the municipal clerk to the owners of
all real property as shown on the current tax
duplicates, located, in the case of classification
change, within the district and within the State
within 200 feet in all directions of the
boundaries of the district, and located, in the
case of a boundary change, in the State within
200 feet in all directions of the proposed new
boundaries of the district which is the subject
of the hearing,.

A notice pursuant to this section shall state
the date, time and place of the hearing, the

8
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20,

21,

22,

23.
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nature of the matter to be considered and an
identification of the affected zoning districts
and proposed boundary changes, if any, by
street names, common names or other
identifiable landmarks and by reference to lot
and block numbers as shown on the current
tax duplicate in the municipal tax assessor’s
office.

Notice shall be given by: (1) serving a copy
thereof on the property owner as shown on the
said current tax duplicate, or his agent in
charge of the property, or (2) mailing a copy
thereof by certified mail and regular mail to the
property owner at his address as shown on the
said current tax duplicate.

[N.J.S.A. 40:55D-62.1.]

Defendants failed to comply with the statutory requirements of
N.J.8.A. 40:55D-62.1, as the failure to provide personal notice to
DSRE prior to the adoption of Ordinance 3414.

The present relevant zoning ordinances affecting development of
The Subject Property and other properties in the mixed use

zoning districts within the Township of Nutley have no density

limitation prior to the adoption of Ordinance 3414.

The Defendant, Board of Commissioners (hereinafter “BOC”) by
Mayor Scarpelli introduced Ordinance 3414 on or about January
15, 2019 at a public hearing.

As introduced on January 15, 2019, Ordinance N.O. 3414
permitted only 28 residential units per acre in the relevant mixed
use zoning districts but specifically prohibited residences on

Plaintiff’s property.
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25.

26.

27,
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During the aforementioned hearing, Mayor Joseph Scarpelli, as a
member of the Defendant BOC, acknowledges that Ordinance
N.O. 3414 causes material changes to the density of the mixed
use zoning districts within the Township of Nutley as he refers to
the introduction of the “density ordinance.” (Transcript of the
BOC Conference Session of January 15, 2019,

On or about February 19, 2019, at a public hearing, the BOC
further amended the density in the relevant mixed use zoning
districts by reducing the permissible density to 24 units per
acre, thereby increasing the substantial impact said ordinance
would have on the effected zoning districts, and specifically
eliminated residential density from the B-3A zone.

Ultimately, the Defendant BOC adopted Ordinance 3414 on or
about February-19, 2019 at a public hearing thereby
substantially restricting the permissible density and other bulk
requirements in the effected zoning districts. However, the
amended B-3A zone prohibits residency, and the amended B-3
zone now only permits 24 units per acre for mixed use
development and is ambiguous as to its application to Plaintiff’s
property by the change and effectively would change the
residency, bulk and density classifications but “prohibits”
residential.

The aforesaid Ordinance 3414 of February 2019 seeks to make

10
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proposed zoning “classifications” as defined by the MLUL which
can only be effectuated by compliance with 40 N.J.S.A. 55:62-1
which has been knowingly avoided and not complied with

contrary to statutory and case law as prescribed in Robert Pacilli

Homes LLC v Woolwich, 394 NJ Super 319 (App. Div 2007).

28. Residential and commercial use changes constitute
“classification” changes within established statutory and case law
criteria.

29, The 3414 Ordinance is an attempt to amend the B-3 Zoning
Ordinance of 1989 by making changes in bulk and density
requirements of the 1989 B-3 Zoning Ordinance and effectively
“down zoning” the Subject Property by a Board of Commissioners
in defiance of the “Municipal Land Use Law” 40 N.J.S.A. 55D-
62.1 and other regulatory requirements by eliminating residential
housing in its entirety and/or by reduction in density and
effectuating changes in bulk requirements and uses.
WHEREFORE, the plaintiff Diamond Spring Real Estate

Investment, Inc. demands judgment against the Defendant, Township

of Nutley, the Mayor of Nutley (presently Joseph Scarpelli), jointly as

follows:
a. A declaration that the Township of Nutley, New Jersey
Amendment to “Ordinance No. 3414 To Amend an

Ordinance Codified in the Code in the Township of Nutley

00162631 - 1 11
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Chapter 700" is void and of no effect, or to revise and
amend the aforesaid ordinance to provide that the Subject
Property have an alternative mixed use of building 24
residential units per acre as an alternate use of the
aforesaid subject property irrespective of whether it is
focated in a B-3 or B-3A zone or that the property be
subject to Eminent Domain.

SECOND COUNT
CONSTITUTIONAL CLAIM

1, Plaintiff repeats and reiterates the allegations of the First Count
of this Complaint and incorporates them herein as if set forth at
length.

2. The actions of the Defendants in connection with the adoption of
Ordinance No. 3414 constitutes a non-trespassory taking and
condemnation and deprives the Plaintiff of all or substantially all
of the beneficial use of its property. This conduct is a violation of
the Just Compeﬁsation Clause of the Fifth Amendment of the
United States Constitution, as applied to the States through the

Fourteenth Amendment and Article I, Paragraph 20, of the New

Jersey Constitution.

3. The Defendants’ violation of the constitution rights of the Plaintiff
by way of its taking of its property without just compensation and
in violation thereof by intentional wrongful application of law
entitles the Plaintiff to full and complete compensation for its

00162631 - 1 12
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property.
WHEREFORE the Plaintiff Diamond Springs Real Estate
Investment, Inc., demands Judgment against the Defendants, jointly

and severally as follows:;

a. For damages;
b. Awarding attorneys’ fees and costs of suit;
c. Granting such other relief as the Court shall find equitable
and just.
/7
d.  Such other relief as deemed fair and jus}:/

/
Franzblau Dratéh, P/C.
Attorneys for Plaintiff

4

John A. Zazzali, Esq.
Of Counsel

Dated: April 9, 2019

00162631 - 1 13
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CERTIFICATION IN ACCORDANCE WITH RULE 4:5-1

The undersigned certifies on information and belief as follows:

1. The matter in controversy is the subject of an action pending
which is Diamond Spring Real Estate Investment, Inc. v
Township of Nutley, Township of Nutley Board of Commissioners,

Township of Nutley Planning Board, Township of Nutley Zoning
Board, Eleni Pettas in her official capacity as Record Custodian of

the Township of Nutley, , et al, Docket No, ESX-L-008547-17.

2. The present pending action includes the same issues and inter-
related issues with this Prerogative Writ and should be
consolidated to prevent inconsistent results.

3 .

1 hereby certify that the foregoing statements mgiade|by me are
true. I am aware that if any of the foregoing state
are wilfully false, I am subject to punishment.

Franzblgm Dratch,

BM ,ful/

, M. Chris nzi:lau

Dated: April 9, 2019

00162631 - 1 14
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VERIFICATION OF COMPLAINT

STATE OF NEW JERSEY )

)
COUNTY OF ESSEX )

GEORGE P. ZAZZALL, President of Diamond Spring Real Estate Investment, Inc. of full age,
being duly sworn according to law upon my oath deposes and says:

1, T have read the Verified Complaint and, have personal knowledge regarding the matters stated
herein, T hereby incorporate its contents as if set forth herein at length.

2. 1 certify that the foregoing statements made by me are true. I am/are aware that if any of the
foregoing statements made by me are willfully false, I am/ate subject to punishment.

/ 7 J
BY: ///f’?/}/// )

7 E'ORGBP; XZZALI -President
/"; is'gflé'nd.S( ‘ing Real Estate Investment, Inc.
Vi

DATE;

Sworn and sub rilﬁ%e this 9" day of April, 2019.
By: % ez ;/‘

ﬂ}) i “‘;F Sminz 27 ,Notary
Notary Pu blic of NJ
CommigsionExpires
‘ PHILIP SAINZ, JR.
NOTARY PUBLIC OF NEW JERSEY
i on A Commission Expires 2/15/24
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CERTIFICATION

I, S. M. Chris Franzblau, Esq. do hereby certify that:

On April 8, 2019, I requested of the Township of Nutley a copy of
any and all public records relating to the notices given to effected
property owners prior to the adoption of Township of Nutiey ﬂ'ykdinance

/

No. 3414, ,

/
I hereby certify that the foregoing statements ma,t‘:fle_l_lﬁy me are
. / “.‘.

;oo

true. I am aware that if any of the foregoing statemen _t's- made by me

are wilfully false, I am subject to punishment

LfM. Chris Franzblau

. S
Dated: ) r/be CZ% //] /

00162631 ~ 1 16
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Exhibit A
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ORDINANCE NO. 3414
INTRODUCED BY: MAYOR JOSEPH P. SCARPELLI ON BEHALF OF THE BOARD OF
COMMISSIONERS
INTRODUCED ON: JANUARY 15, 2019
PUBLISHED: JANUARY 24, 2019
, JPUBLIC HEARING: FEBRUARY 19, 2019
, PUBLISHED: FEBRUARY 28, 2019
ORDINANCE NO. 3414

AN ORDINANCE TO AMEND AN ORDINANCE CODIFIED IN THE CODE OF THE TOWNSHIP OF
NUTLEY, CHAPTER 700, ENTITLED ZONING, PARTICULAREY THE FOLLOWING ARTICLES:

ARTICLE ML, TERMINOLOGY, DEFINITIONS

ARTICLE V, GENERAL REGULAYIONS

ARTICLE VI, USE REGULATIONS, MIXED USE
ARTICLE IX, GARDEN APARTMENTS

ARTICLE XJJI, PARKING SPACES AND LOADING BERTHS
ARTICLE XVIII, ADMINISTRATION

3]
BE IT ORDAINED by the Board of Commissioners of the Township of Nutley, in the County of Essex, New
Jersey as follows;

- -

Arxticle TXI, § 700-8 (B), Definitions.
al

AMEND
3

MIXED USE:BUILDING — A building containing more than one use such as professional
and business! offices, restaurants and bars which serve food (first floor only), service
establishments (personal and househeld); retail stores; and residential (not permitted on
the first flood), as outlined in the Permitted Use for each District as per Article V. General
Regulations ¥

il

Article V, § 700-15. Permitted uses in B-1 Zoning District.

: Amend

¥
Subsection 3’A ~ Professional offices.

SubsectionB.?}'-Businms offices.

¥

Subsection {( — Mixed use buildings for commercial and residential uses subject to
section 700;1140.

Axticle V, § 700-16. Pexmitted uses in B-2 Zoning District.

DELETE

Subsection I. -Mixed use buildings for commercial and residential uses.

“
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*

Article V, § 700-17. ﬁermitted nses in B-3 Zoning District.

AMEND & :
Subsection J. 7 Mixed-use buildings for commetcial and residential uses subject to Section 700:40.

Article V, § 700-18. Permitted uses in B-3A. Zoning District.

Article V, § 700-19, Permitted uses in B-4 Zoning District.

AMEND

0

Subsection A ':('th) — Mixed-use buildingg for retail, service and office uses (Residential ,Prohih-ited).

A\

7
AMEND

0

Subsection A {(1 2) — Mixed-use commercial and retail (Residential Prohibited).

Article VII, § 700-40. Mixed-Use,

rs . }|"
AMEND

A "mixed-ufe" is the use of a building, multi-stories in height, for residential and business
uses, the residential use of which shall be permitted on the second and third floors of
mixed-use buildings. The first floor of a building shall be determined by “street level
entry” to the building regardless of topographical conditions. Mixed-use buildings
containing residential uses shall only be permitted in the B-1 and B-3 disfricts in
accordance ‘with Sections 700-15 and 700:17. A mixed-use building with 2 residential
use is strictly prohibited {{ any B3-A or B-4 Districts, which permits a mix of
nonresidential mixed uses only. A mixed-use building is permitted in accordance with

the folIowin[g regulations and restrictions:

A. The ré?quired off-street parking in conjunction with a mixed-use building shall be
equal fo the sum of the required off-street parking in Article XIII per each use.

B. The ma;‘iimum density for a mixed-use building is established in the Schedule of Regulations as to
Bulk, Hbight and Other Requirements (Section 700 Attachment 3),

C. A minitum of 30% of the first floor of a mixed-use building shall be non-residential interior space
based on the footprint of the largest floor.

Y
D. The migimum size of a one-bedroom unit shall be 925 square feet. A two-bedroom unit shall be a
minimum of 1,175 square feet. -

E. Every 1'50:11 area of 69 square feet or more (except the kitchen, the living/dining room, and bathroom)
shall be]'_lfconsidered as a bedroom, regardless of the building plan designation.

F. Wherei&nore than 50% of the street frontage between intersecting streets or between an
intersecting street and the Township boundary line is developed with business uses, the
front yard requirement shail be equal to the average front yards of the existing business
buildiffgs between the intersecting streets, or between an intersecting street and the
Township boundary line, on the same side of the street calculated to the nearest foot.
However, in no case shall a building be located closer than three feet to the right-of-way
line offFranklin Avenue.

;
" 2|Page
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I
:
G. 'Where less than 50% of the street frontage between intersecting streets, or between
an int&rsecting street and the Township boundary line, is developed with business

uses, the front yard requirement shall be three feet from the right-of-way line of
Frankiin Avenue and 10 feet from the right-of-way line of any other street.
!a

i

ARTICLE IX — Gar?zen Apsrtments
1
ADD ¥

i
3

§ 700—49.1..'_*_:Permitted Zoning Districts

vGarden Apaﬂpents shall not be permitted in any District except as presently exists in the R-3 and M-1
District. For fhe purposes of zoning, apartments in existenice as of the year 2018, shall be considered a
permitted uses;

ARTICLE X1 —Pa%*_king Spaces and Loading Berths, Section 700-91, Subsection A
i

ADD )

Mixed=Use:-%§ There shall be 1.8 parking spaces for a one-bedroom unit
(Residential; and an additional 0.5 parking space for each additional
Component) bedroom.

i
Article XVIIJ, § 700-118. Intexpretation and application of provisions

R
AMEND |
In interpreting ?ind applying the provisions of this chapter, if there is a conflict between Zoning
Ordinance séctions, the more restrictive of the two requirements limiting development
shall govern.and shall be held to be the minimum requirements for the promotion of the public health,
safety, convenience, prosperity and general welfare.

14

Sl
ATTACHMENT 3 - Schedule of Regulations as to Bulls, Height and Other Requirements Business Districts
#

AMEND SCHEDULE
(i

i
L]

i
A
o

M
&

% h | 3|Page
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u 700 Attachment 3
[y
Schedule of Regulations ag to Bulk, Height and Other Requirements
Business Districts
T Surince
' Coverage
| Minimum Lot Size Minimum ¥ard Dimenstons Mmcinnm Height|  Maxi XM"ﬂmi"m thd"_tm""l ]
: Lo(t Covernge 'al::::,l‘;:" euIvEmEIL
: er'cent) .
Ditrict Type af Use s P ) (pereent)
R Density . .
Aren Wit | Depfle Owalng Frouf' Renr 1 8ide Duth Sides | gropjps | Toot
(Foes) (I'\g;ct) (Foet) U','\',l;' n)nr {feet) {feet) {feet} (fert)
e
Nelghborhood 5,000 5 100 WA 20 25 6 1 2 25 50 80
: 8] Huslness '
Mixed-Uses 5,000 50 100 1742 20 25 6 10 2 25 50 BO Ses §700-40
Resldential above ; k4 ¢
B business 5,000 sfq 100 “| 1742 10 25 6 10 2 25 50 80
Nelghborhood o \
business 5,000 50 100 NA 10 25 6 10 2 25 50 80
Maone required,
| cxeept helpht of at
i T ad‘,:'cif“ bulldingif'side | 0;4 foreach ' ag
Downtown Buyiness 3000 3 100 NA 3 il OR yard Is adjscont side y‘ard if 3 40 50 o0
¥ : 2 d Zone toa R Zane provided .
o L P mitmum of
g 10 feet
B-3 %
it
“
3 N Nono required, .
10 excopt height of
N ‘ adja::enl bulldingifslds | 0;4 foreach
Mixed- Uses 4,000 Sa 100 2 'S 4 bR yard Is adfacent | side yayd If ki 40 50 90 Sua §700-40
! . 4\ Zons to s R Zone provided e
it . ;0 minimum of o
(Y . 10 fect ot
. iy “4
o '
- ; N e
{ B (dro -4
. a
0 l|
Vol h -
) . U
i
it
2
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k
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h v H
y y
: 1
; ‘ 3
. .
K
L3
.
K
) B Surlace
= Cavernge
- e N A ni . o . Maxi Additioanl
Minivumn Lot Size Ward Helght Lt OsiEs Impervlous Requirenenis
Coverage
(perceat
Pstrict Typs of Use. ) {pereeat)
’ Dens)
Aren Wigen | Depth (n“.}ﬁ?x Fronl® Renr 1 Side Dot Sides | goytes | Feer
{feety (Féit) (feefy | Unitsper (feot) (fest) (feet) {fuet)
». Acra)
10;%¢ .
) ) adingent 04l Oéi:er;:r?ffh
Downtown Business 5,000 50 100 NA 3 éc:) II; provided ‘provided 3 40 70 90
B-3A ao
" 10; i 0;3 for each
: agdjacent o4 if sido yard If
Mixed-Usos 5,000 S0 100 NA 3 R p r;vl ded provided 3 40 7a 50 Ses §700-40
1 Zone 30
- 1/2 building
N height (10 feat H
L B 10 8 g Holght of . S
Nonresiden(iel and v i minimum); Aty 60% for butldings
B-4 Mised-Uses 5,000 SF! 100 N/a 20 |adiacantta Beight nl‘lﬂ.ﬁlt‘ling building ]‘0 20 2 25 and slomie treas 5% See §700-40
RZoned0 | - feeif
" E Is rdjecent o l
. X Zona sufe
Bly = _— |
) :
13 !
. |
! 1]
' . b
¥ :
- o
= “:'4_-4 ‘0 i) {
,. i
Eor wie - e q
Do . :
|
{
) v .
2 e :
Ey
\ i
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PRy

ATTACHMENT 4 -~ Schedule of Regulations as fo Butk, Height and Other Reguirements Industrial Districts

T A
AMEND SCHEDULE
700 Attachment 4
Schedule of Regulations as to Bulk, Height and Other
. Requirements Industrial Districts
’ Surtnce Covernge|
5 [P — Munxivum Il\'[l\xm'llum
Mirdiaun Lot Size Mimmum Yard Dimengions Helght Lot Coveraga|  mprvioNs
| {pereent) Coverage
' !EBI’CH‘I!
Ao | with [ poog | Demity Side
Distylet Type of Use (square | (square [ er;t) S Front (feet) Renr (feet) 1 Side (Teet)| Olher Stovles | Foet
foct) ) perde (Feer)
Manufncturing,
svarehionses, Helght of nlding;
M grdenhouses, 16jo00 100 100 WA 20 50if adireent to R 10 20 4 50 50% NA
printing and suto f Zons
service 3
. Heiglit of bullding;
Nonresidental 0d | o000 | 00 [ 100 | A 20 DI adjsoentloR | 10 w0 | 4 50 50% WA
Zone
M-1 Helght of building;
gﬁfu;" Apament | 3560 | 150 100 2 35 50 if adjacentto R 15 30 2.5 30 5% WA
Zone
Height of B
= Helght of bullding
M0 Tﬂ;'“i‘!‘lji 43560 | 150 | 150 WA ‘“.'““““Bv i 20; 50 F 10 20 8 100 50% NA
co bullding “““2"‘)‘"'“ rd]ecent to i Zone
Helght of building;
Nanresidenlnl and - B
M2 | Mixedauses 10,000 e i N/A 20 ! S01C !%:;eent loR 10 20 4 50 50% N/A
A
4
fe
B
Notes: :
v Lamgeryard s |abnlu$alud ndjacent 1o side atreet lino oy come Jols, R
2 IFover 50% of the frodtage n the B-2 Zone on ane side of tho street Intersesting siroels or b anll strest and 8 Townshlp boundary Hne Is devoloped with

bitslness nses, the frontyard requirement shatl ha oqual to the averge of the fronl yard

3

w
!

depihs of such buglness uses, bul no less than three Teer,
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BE IT FURTHER ENACTED that all other terms and conditions and locations in Chapter 700 shall remain as
heretofore set forth inthe Code of the Township of Nutley, except whete such a reading would not give meaning
to and further the application of this amendment. In such case and in such event, the terms and conditions shall
have a meaning consistent with the intent of this amendment; and

BE IT FURTHER ENACTED that the within ordinance shall become effective after passage and publication,
pursuant to law.

Notes:
1 Larger yard is to be Jocated adjacent to side street line on corner lots.
2 Ifaver 50% of the frontage in the B-2 Zone on one side of the sireet between intersecting streels or between an infezsecting strest and a

Township boundary Jine is developed with business uses, the front yard requiroment shall be equal to the averagze of the front yard depths of
sueh business uses, but no less than three feet.
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Case Summary

Case Number; ESX 1-008547-17
Case Captlon: Dlamond Spring Real Estate In Vs Township Of Nu

Court: Clvll Part A Venue: Essex Case Initiation Date: 12/05/2017
Case Type: Actions In Lieu Of E";arogaﬁve Writs Case Sfatus: Active Jury Demand: None

Case Track: 4 Judge: Bahir Kamil Team; 2

Orlginal Discovery End Date: &5/111’2019 Current Discovery End Date: 05/11/2018 # of DED Extensions: 0
Original Arbitration Date: Current Arbltratlon Date; # of Arb Adiournments: 0
Orlginal Trial Date: i Current Trial Date: # of Trial Date Adjournments: 0

Disposition Date: 3 Case DlspOSltlon Open Statew:de Lien: No
- sy - a g S k}? e S 2

“Taad

pring Real Estate In

Attorney Name: .John A Zazzall

Pazty Descnptlon' Corp

Address Line 1: 116 Harrison Stfeet Address Line 2: Attorney Bar ID: 034202009
C:iy' Nutley State: NJ Zip: 07110 Phane:
A!torney Ermail: JOHNAZAZZAL[@YMAIL coM

Party Descriptlon. Business Attorney Name: Angelo J Gifelli

Address Line 1: 1 Kenhedy Drive Address Line 2: Atforngy Bar ID; 010291975
i
cuy Nutley State: NJ Zip: 07110 Phone:

Attornay Emall ACIFELLI@PIROZINNALAW COM
e

e s = R T
&Townsh e Sl
Party Descriptlon. Munlclpallty Aftorney Name: Angelo J Clislll
Address Line 1: 1 Kennedy Drlv_e Address Line 2: Attorney Bar ID: 010291975
i
Glty Nutiey ‘Stater NJ Zlp: 07110 Phone:
Attornay Email ACIFELLI@PIROZ!NNALAW COoM
& % \ e"f 5= 1 n _"\ﬁe -\ '.e’: i b gt _l_‘ o : A EI:"—"’ 'r‘_' i %
4l mﬁﬂ%wmﬂ 'v_ﬁé! %“ﬁ e ?:: %&% @@éﬁx *% e Fehaith Wﬁeﬁ“i‘{

A 24

Party Description: Ficfitious Aitorney Name:

Address Line 1: Address Line 2; Attorney Bar ID:

City: ‘state: Zip: 0000D Phone:
?&ttom% Email: WR—— m_;‘ T s A _ag a4 v fﬂie}wsfz?& K&;LF AT
Fisnia Pltias AKAGETen) Peitas Official Capacity:Racord CusfodianTowns ShipNGS SR e
Party Description: [ndlvidual Attorney Name: Angelo  Cifelli
Address Line 1: 1 Kennedy Drivc? Address Line 2: Attorney Bar ID: 010281875
City: Nufley State: NJ Zip: 07110 Phone:

Attornay Emall AClFELLl@PIR@ZINNALAW COM

(YN O il Zoring BoqrARA Tauiahip G it | .
Party Description: Business -, Attorney Name: Angelo J Cifelli
Address Line 1: 1 Kennedy Drlve Address Line 2: Attorney Bar ID: 010204975
Cify: Mutley State: NJ Zip: 07110 Phone:

Aftorney Emaﬂ ACIFELLI@PIROZINNALAW COM

g Lt el R »r T A e
Gwship OF Nifiey Rianfing BO/AKAT ¥Bwnship Of Nutley, Plannin i _

Party Description: Business Attorney Name: Angelo J Gifelll
Address Line 1: 1 Kennedy Drive Address Line 2: Aftorney Bar ID: 010291975
Gity: Nutley ::State: NJ Zip: 07110 Phone:

; ES
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i

&
Attorney Email: ACiFELI@IPIROZINNALAW.COMM

PRI T R S S TR A R sl paibass
SRR R Sl e

Party Description; Other " Attorney Name:

‘Address Line 1: i Address Line 2: Attorney Bar ID;

city: “State: Zip: 00000 Phone:

Attorney Emait: T S — T _—
A SRR R R

Party Description: Fictlfous

: Attorney Name:
Address Line 1: I Addreas Line 2! Attorney Bar ID:
City: {State: Zip: 00000 Phone:
Attorney Email:
ey
- = :
pio / e
Da i Nt e : 2l LYRES
: i MOTION FOR
04/27/2018 | 09:00 204HR | GRACE SPENCER | MOTION HEARING LN
7] 14
Osf2512018 | 09:00 234HR | GRACE SPENCER | MOTION HEARING Ly COMPLETED | GM
/262018 | 0:00 204k | GRACE SPENCER | MOTION HEARING MOTION DISMISSING | compLeTED | CM
; -. CASE MANAGEMENT .
06i30/2018 | 10:00 234HR | GRACE SPENGER | ONEERENGE COMPLETED
. MOTION FOR
10/26/2018 | 08:00 204HR | ORACE SPENCER MOTION HEARING O R baMENT | COMPLETED | OM

*1?* . TR R .l'l D2
| Com e e, e L AT
an 0 = agains! '
(RS o bl o ONLEY BOARD OF GO, TOWNSHIP OF NUTLEY PLANNING BO, LCV2017576030 121512017

TOWNSHIP OF NUTLEY ZONING BOAR, ELENIE PETTAS ET AL,
12612017 TRAGK ASSIGNMENT Notice submlited by Case Management LCV2017587759 12/6/2017

AFFIDAVIT OF ssgwics submitled bgTZAZZALI JOHN, A of JOHN A, ZAZZAL, LLC on
ohalf of DIAMOND SPRING REAL ESTATE INVESTMENT, INC. agalnst TOWNSHIP CF
“42/20/2017 NUTLEY, TOWNSEIP OF NUTLEY BOARD OF COMMISSIONERS, TOWNSHIP OF LCV2017679686 1272012017
. rgg{ﬂ;ﬁ; PLANNING BOARD, TOWNSHIP OF NUTLEY ZONING BOARD, ELENIE
- o a4

Anewer submiliediby CIFELLI, ANGELO, J of PIRO ZINNA CIFELLI, ET AL on behalf of
TOWNSHIP OF NUTLEY, TOWNSHIP OF NUTLEY BOARD OF COMMISSIONERS, :

2/15/2018 TOWNSHIP OF NUYTLEY PLANNING BOARD, TOWNSHIP OF NUTLEY ZONING LCV2018292812 2/16/2018
N = IBIR%%PI‘MEI%E‘PIE\IGETFAS ET AL, against DIAMOND SPRING REAL ESTATE

_ NOTIOE OF APPEARANCE éNOTTHE FIRST PAPER) submiited by FRANZBLAU, 8, M
of FRANZBLAU DRATCH, PC on bahalf of DIAMOND SPRING REAL ESTATE
2/28/2018 INVESTMENT, IN%& 2inst TOWNSHIP OF NUTLEY, TOWNSHIP OF NUTLEY BOARD | LGV2018365635 2/28/2018

OF COMMISSIONERS, TOWNSHIP OF NUTLEY PLANNING BOARD, TOWNSHIP OF
NUTLEY ZONING;BOARD, ELENIE PETTAS ETAL.

e ccosionsentdy TAEL ST RS
alf 0 = , agams

3/10/2018 R Ev BOARD OF COMMISSIONERS, TOWNSHIP OF NUTLEY, JOHN DOE, LCV2018492675 8/19/2018
ELENIE PETTASKTOWNSHIP OF NUTLEY ZONING BOARD ET AL,

LETOU Rl ety UGB § g R
on benall o ' . agains!

3/20/2018 TOWNSHIP OF NUTLEY BOARD OF COMMISSIONERS, TOWNSHIP OF NUTLEY, 1.CV2018500825 3/20/2018

TONN DOE, ELENIE PETTAS, TOWNSHIP OF NUTLEY ZONING BOARD ET AL.

o The motion flled of03/20/2018 wili be decided on 04/2712018. Oral argurnent has been

-3/22/2018 requested. You wilkbe nolified when oral argument s scheduled. Do not coms 1o the LCV2018507884 3(22/2018
! gourthouse unlessiyou are $o notified. Re: MOTION FOR DISMISSAL [LCV2018600825}
5.DAY ORDER subimitted by FRANZBLAU, 8, M of FRANZBLAU DRATCH, PC on behaif

. of DIAMOND SPRING REAL ESTATE INVESTMENT, INC. agalnst TOWNSHIP OF =
41212018 NUTLEY BOARD OF COMMISSIONERS, TOWNSHIP OF NUTLEY, JOHN DOE, LCV2018570424 41212018

oL comprapac O e STROATE,

ofbehall of ] '
41412018 FOWNSHTP OF NUTLEY, JOHN DOE, ELENIE PETTAS, TOWNSHIP OF NUTLEY LCV2016584404 4412018
JONING BOARD ET AL, against DIAMOND SPRING REAL ESTATE INVESTMENT, INC.

GENERAL CORRESPONDRENGE submitted by ZAZZALL JOHN, A of JOHN A. ZAZZALL,
LLC on behalf of DIAMOND SFRING REAL E TATE INVESTMENT, INC. agalnst
4113/2018 TOWNSHIP OF NOTLEY BOARD OF COMMISSIONERS, TOWNSHIP OF UTLEY
ELENIE PETTASLTOWNSHIP OF NUTLEY ZONING BOARD, TOWNSHIP OF NIJfLI‘E.Y
PLANNING BOARD

SR, o P I B i A
on behall of = | C. against

41672018 i OF NUTLEY BOARD OF COMMISSIONERS, TOWNSHIP OF NUTLEY, LCv2018662124 4116/2018

- JOHN DOE, ELENIE PETTAS, TOWNSHIP OF NUTLEY ZONING BOARD ET AL.

“4j21/2018 LACK OF PROSEBUTION DISMISSAL WARNING submitied by Case Management L.CV2018697440 412112018
)

LCV20186522989 41132018
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4125/2018

1
Case ManagementOrder-Court Iniliated - GRANTED by Judgo SPENCER, GRACGE

LCV2018716720

4/26/2018

AI2TI2018

[H

The motion flled oF&OSRU;‘ED‘IB will be decided on 05/26/2018. Oral argument has been
requested. You wiliibe notified when oral argument |s scheduled. Do not core to the
courthousse tinlessiycu ara so notified. Re: MOTION FOR DISMISSAL [LCV2018500826)

1.Cv2018740814

42712018

4/30/2018

OPPOSITION TO MOTION submitied by CIFELL, ANGELD, J of PIRO ZINNA CIFELL,
ET AL on behalf of TOWNSHIP OF NUTLEY BOARD OF COMMISSIONERS,

TOWNSHIP OF NUTLEY, JOHN DOE, ELENIE PETTAS, TOWNSHIP CF NUTLEY
ZONING BOARD BT AL. agalnst DIAMOND SPRING REAL ESTATE INVESTMENT, INC.

LCV2018754486

4130/2018

4/30/2018

CROSS MOTION DISMISSING COMPLAINT submitted by CIFELL|, ANGELO, Jf of PIRO
ZINNA CIFELLY, ET AL on behalf of TOWNSHIP OF NUTLEY BOARD OF
COMMISSIONERS, TOWNSHIP OF NUTLEY. JOHN DOE, ELENIE PETTAS,
TOWNSHIP OF NUTLEY ZONING BOARD ET AL agalnst DIAMOND SPRING REAL
ESTATE INVESTMENT, INC.

LCV2018754573

4/30/2018

5/1/2018

The motlon filed of) 04/30/2018 will be declded on 05/25/2018. Oral argurnent has been
requested, You wIIEbB notified when oral argument is scheduled. Do not come to the

courthouss unlessyou are so notliied, Re! ROSS MOTION DISMISSING COMPLAINT
[LCV2018784578]E

LCV20187656830

51/2018

5/2/2018

GENERAL CORRE,'SPONDENGE submittad by FRANZBLAU, S, M of FRANZBLAU
DRATCH, PC on behalf of DIAMOND SPRING REAL ESTATE INVESTMENT, INC.
g&?lnst TOWNSHIP OF NUTLEY BOARD OF COMMISSIONERS, TOWNSHIP OF
vy TLEY, JOriN E%PE. ELENIE PETTAS, TOWNSHIP OF NUTLEY ZONING BOARD ET

LGV2018767b666

6/2/2018

¢
A3

-5/2/2018

GENERAL mRR@SPONDENBE sabmitted by GIFELLI, ANGELO, J of PIRO ZINNA
CIFELL), ET AL ogibehalfl of TOWNSHIP OF NUTLEY BOARD OF COMMISSIONERS,
TOWNSHIP OF NUTLEY, JOHN DOE, ELENIE PETTAS, TOWNSHIP OF NUTLEY
ZONING BOARD ET AL. agalnst DIAMOND SPRING REAL ESTATE INVESTMENT, INC.

LCV2018770021

&f2/201a

5/4i2018

COURT Notice subimiited by Case Management

LCV2018783767

5412018

5/15/2018

OPPOSITION TO MOTION submitted b FRANZBLAU, 8, M of FRANZBLAU DRATCH,
PG on behalf of DISMOND SPRING REAL ESTATE INVESTMENT, INC, against
TOWNSHIP OF NUTLEY BOARD OF COMMISSIONERS, TOWNSHIP OF NUTLEY,
JOHN DOE, ELERIE PETTAS, TOWNSHIP OF NUTLEY ZONING BOARD ET AL,

LCV2018849448

5/15/2018

bI2412018

BRIEF submitted By CIFELLI, ANGELO, J of PIRO ZINNA GIFELL), ET AL on behalf of
TOWNSHIP OF NETLEY BOARD OF COMMISSIONERS, TOWNSHIP OF NUTLEY,
JOHN DOE, ELENIE PETTAS, TOWNSHIP OF NUTLEY ZONING BOARD ET AL.
against DIAMONDISPRING REAL ESTATE INVESTMENT, INC.

LCv2018811944

5f24/2018

51282018

GENERAL CORRESPONDENCE suhmitted ZAZZAL), JOHN, A of JOHN A, ZAZZAL,
LLC on behalf of DIAMOND SPRING REAL ESTATE INVESTMENT, INC. aﬂalnst
TOWNSHIP OF NUTLEY BOARD OF COMMISSIONERS, TOWNSHIP OF NUTLEY,
JOHN DOE, ELENIE PETTAS, TOWNSHIP OF NUTLEY ZONING BOARD ET AL.

LCV2018937418

5/29/2018

6/23/2018

LACK OF PROSEGUTION DISMISSAL ORPER Notice submitted by Cass Management

LCV20181102736

6/23/2018

11272018

DRDER FOR DIS[ISSAL-Denied by Judge SPENCER, GRACE ra: MOTION FOR
DISMISSAL [LCVZ01BE00825)

1.CV20181306195

712712018

772712018

ORDER DISMISSIAIG COMPLAINT-Denled by Judge SPENCER, GRACE re: CROSS
MOTION DISMISSING COMPLAINT [LCV2018764573]

1.CV20181308204

TI27/2018

2/18/2018

MOTION FOR SUNMMARY JUDGMENT submitted b FRANZBLAU, 8, M of FRANZBLAU
DRATCH, PG on bghalf of DIAMOND SPRING RE ESTATE INVESTMENT, INC,
aﬂa‘-nst TOWNSHIP OF NUTLEY BOARD OF COMMISSIONERS, TOWNSHIP OF
RL.T‘ILIIEBT fl EDOE].LIJO N, ELENIE FETTAS, TOWNSHIP OF NUTLEY ZONING BOARD ET

LCV20181613263

a/18/2018

9/18f2018

raquested, You willibe notifled when oral argument ls schedulad, Do not come o the
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Chapter 700 Zoning

Article V General Regulations

§ 700-7 Regulations applicable in all districts.

A. No building shall hereafter be erected and no existing building shall be moved, altered, added to or enlarged, nor shall any
land or building be used, designed or arranged to be used for any purpose other than is included among the uses listed In this
article as permitted in the district in which such building or land is located nor in any manner contrary to any of the
requirements specified in this article.

B, No buildIng shall hereafter be erected, reconstructed or structurally altered to exceed in height the limit designated In Article
VIIi for the district in which such building is located.

C. No building shall hereafter be erected nor shall any existing building be structurally altered, enlarged, rebuilt or moved, nor
shall any open space contiguous to any building be encroached upon or reduced in any manner, except in conformity to the
yard, lot width and area, building location, percentage of lat coverage by building area and by Impervious surface, minimum
habitable floor area, off-streat parking space, off-street loading space and other space and area regulations designated in
Articles VI and XI1l for the district in which such building or space is located, subject to such modifications thereof and such

general provisions as are set forth In said articles.
.

D. Off-street parking space and off-street loading space shall be provided as specified in Article Xilf and shall be provided with
hecessary passageways and driveways appurtenant thereto and giving access thereto. All such parking space and loadlng
space, together with such passageways and driveways, shall be deemed to be required space on the (ot on which the same is
situated and shall not thereafter be encroached upon or reduced in any manner except as otherwise provided in said article.

E. No yard or other open space provided contiguous to any building for the purpose of complying with the provistons of this
chaptet shall be considered as providing a yard or open space for any other building, and no yard or open space on one lot
shall be considered as providing a yard or open space fora bullding on any other lot.

E.  Where a lot is formed from part of a lot already occupied by a building, such separation shall be effected in such manner as
not to impair any of the requirements of this chapter with respect to the existing building and all yards and other open spaces
in connection therewith, and no permit shall be issued for the erection of a buflding on the new lot thus created unfess it
complies with all the provisions of this chapter.

G. Nothing in this chapter shall be deemed to require any change in the plans, construction or designated use of any building,
the actual construction of which was lawfully begun prior to the time this chapter or any amendment thereof affecting the
same takes effect and on which bullding actual construction is completed within one year after such time.

H. Any use establishment in any district shall meet all the requirements of § 700-42, Performance standards,

§ 700-8 Permitted uses in all districts.
A, The following uses may be established in any district except the PRD Zone without regard to any other provision of this
article: ' !

(1) Uses and buildings that are customarily accessory and incidental to uses permitted in the district on the same lot
therewith, except as otherwise regulated In this chapter.

(2) Fencesand retaining walls as regulated by & 700-71 of this chapter.

(3) Uses of land and erection of buildings by the Township for governmental purposes, including municipal uses which are
proprietary in their function.

B. The followlng uses may be establlshed in any district except the B-3A District and PRD District without regard to any other
provision of this article:
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(1) If, as a result of any national emergency, any resident engaged ina home profession or home occupation is ordered by
the government of the United States or the government of the State of New Jersey or any of their various political
subdivisions, departments or agencies to actively serve the United States of America and as a _result thereof such
individual finds it necessary to leave his occupation or profession, then, notwithstanding the definitional language
contained in § 700-3, said residents may locate and hire another or others as are necessary to adequately cover and
mmaintain the profession or occupation In his absence, provided a certificate of change of occupancy is obtained by said
resident.

(2) In addition to the period of time the resident is actively serving the United States of America, the individual or
individuals who are covering and maintaining the occupation or profession may asslst him during transition periods
immediately prior to his departure and immediately subsequent to his return. These periods shall be sufficlent to ensure
an adequate transfer of informatlon and to malntain the occupation or profession in a businesslike manner, not to
exceed go days.

§ 700-10 Permitted uses in R-1A Zoning District.

The following uses are permitted in the R-1A Zoning District:

A. Uses and buildings permitted In the R- District, as prescribed.

§ 700-11 Permitted uses in R~1AA Zoning District.

The following uses are permitted in the R-1AA Zoning District:

A.  Usesand bulldings permitted in the R-1A Zoning District as prescribed.

§ 700-12 Permitted uses in R-2 Zoning District.

The following uses are permitted in the R-2 Zoning District:

A. Uses and buildings permitted in the Rt District (except home occupation and professions, see §700-12C), as prescribed.
B. Two-family dwellings, not to exceed one building or structure on each lot.

C. Home occupations and professions, Category A.

§ 700-13 Permitted uses in R-3 Zoning District.

The following uses are permitted in the R-3 Zoning District:

A. Uses and buildings permitted in the R-1 (except home occupation and professions, see § 700-13D) and R-2 Districts, as
prescribed.

B. Garden apartments, as provided in Article IX.
C. Townhouses as permitted in Article X,

D. Home occupations and professions, C‘ategory A

§ 700~14 Permitted uses in R-SC Zoning District.

The following uses are permitted in the R-5C Zoning District:

A. Senlor citizen housing units.

B. Accessory uses to senior citizen housing, including parking areas, community facilities and recreation areas.
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N.

‘

to adjoining residential properties. The Construction Official shalf also have the authority to specify any conditions as to
security and operations it may deem reasonably necessary.

(6) Notwithstanding any other section of this chapter, where an off-premises parking lot adjoins a residential use or
residential zone, there shalf be a minimum of a six-foot-wide landscaped strip adjoining the residential lot fine, unless a
wider buffer is specifically required. The fandscaping shall consist of densely planted evergreens at least a minirmum of
six feet high at planting.

Commerdlal schools.

§ 700-16 Permitted uses in B-2 Zoning District.

The following uses are permitted in the B-2 Zoning District:

A.

Neighborhood retall stores and personal and household service establishments, as defined in Article Ill. No loading or
unloading across any sidewalk is permitted. No crating, outdoor display andfor outdoor sales are permitted, except that

occasional outdoor sales may be held as provided by Ordinance No. 1845,

13 Editor’s Note: Said Ord. No. 1845, adopted 4-15-1975, as amended 7-2-1951 by Ord, No. 2358, and which comprised original Ch. 190,
Sales and Displays, Qutdoor, of the 1978 Code, was repealed 12-4-2007 by Ord. No. 3039,

Professional and business offices.

Bars and taverns.

Restaurants, but not drive-in restaurants or fast-food establishments.

Take-out food establishments.

Financial institutions without drive-in facllities,

Residence on the second floor of business buildings only.

Amusement devices as an accessory use as defined in and subject to requirements of § 700-38 hereof.

(Reserved)
[2]  Editor's Note: Former Subsection |, regarding mixed use buildings, was repealed 2-19-2019 by Ord, No, 3414.

Discount store, except that no discount store shall be located within 1,000 feet of another discount store business; the
distance between such discount store businesses shall be measured from the nearest entrance of the existing discount store
to the nearest entrance of the premises where the other establishment ts sought to be located along the route that a
pedestrian would normally walk.

Commercial school.

Automobile parking lots on premises other than those upon which the use is located and which are needed for partial or
complete compliance to minimum off-street parking requirements of Article X111, subject to the following standards:

(1) The Zoning Official must review the proposed off-premises site and make a determination of suitability.

(2) All such spaces through ownership or long-term [ease shall be under the control of the owner or cperator of the use to
which such spaces are appurtenant. The legal instrument containing proof of awnership or lease shall be filed with the
application. The certificate of occupancy for use or uses served by the off-premises parking spaces granted under this
subsection shall be valid only for such time period as the facflities are avallable as required, unless application is made
for an alternate location or variance, as the case may be.

(3) All such parking areas shall be located on the same street and withln 500 feet of the entrance to the building which the
parking area serves,
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.« (5) Parking requirements of § 700-91 are met.

(6) No amusement device shall be used, placed, maintained or operated in any premises within 500 feet of a school, church
or other house of worship. The distance shall be measured from the nearest entrance of the school or church to the
nearest entrance of the premises on which the amusement device Is located or is sought to be located along the route
that a pedestrian would normally walk. '

(7) No business establishment having amusement devices as a principal use shall be [ocated within 2,000 feet of another
buslness establishment having amusement devices as a principal use. The distance shall be measured from the nearest
entrance of the existing establishment to the nearest entrance of the premises where the other establishment is sought
to be located along the route that a pedestrian would normally walk.

(8) No business establishment having amusement devices as a principal use shall be located in a building in which any
portion of such building is used for residentfal purposes.

L. Discount store, except that no discount store shall be located within 1,000 feet of another discount store business; the
distance between such discount store businesses shall be measured from the nearest entrance of the existing discount store
to the nearest entrance of the premises where the othet establishment is sought to be located along the route that a
pedestrian woutd normally walk.

M. Commercial schoal.

N. Automobile parking lots on premises other than those upon which the use is located and which are needed for partial or
complete compliance to minimum off-street parking requirements of Article XJil, su bject to the following standards:

(1) The Zoning Official must review the proposed off-premises site and make a determination of sultability.

() All such spaces through ownership or long-term lease shall be under the cortrol of the owner or operator of the use to
which such spaces are appurtenant. The legal instrument contalning proof of ownership or lease shall be filed with the
application. The certificate of accupancy for use or uses served by the off-premises parking spaces granted under this
subsection shall be valld only for such time period as the facilitles are available as required, unless application is made
for an alternate location or variance, as the case may be.

(3) All such parking areas shall be located on the same street and within soo feet of the entrance to the building which the
parking area serves,

(4) No such parking areas shall be located in any district where the use it serves is prohibited.

(5) During or prior to approval, reports from the Department of Public Safety concerning policing, traffic and pedestrian
activity shall be recelved and considered. The Construction Official may impose conditions in approving the use to
Insure that the parking ot shall be properly integrated and sufficiently screened so as not to be offensive or detrimental
to adjoining residential properties. The Constru ction Official shall also have the autherity to specify any condltions as to
security and operations it may deem reasonably necessary.

(6) Notwithstanding any other section of this chapter, where an off-premises parking lot adjoins a residential use or
restdential zone, there shall be a minimum of a six-foot-wide landscaped strip adjoining the residential lot line, unless a
wider buffer is specifically required, The landscaping shall consist of densely planted evergreens at least a minimum of
six feet high at planting.

§ 700-18 Permitted uses in B-3A Zoning District.
A. The following uses are permitted in the B-3A Zoning District:

(1) Professional and business offices.
(2) Restaurants and bars which serve food, excluding drive-in restaurants or fast food.

(3) Take-outfood establishments.
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" wider buffer is specifically required. The landscaping shall consist of densely planted evergreens at least a minimum of

six feet high at planting.

§ 700-19 Permitted uses in B~4 Zoning District.
A. The following uses and buildings shall be permitted in B~4 District:

)

@
@)
@
(5

(6)
@
(®)
(9

Nelghborhood retail stores and personal and household service establishments, as defined in Article Il1. No loading or
unloading across any sidewalk is permitted. No crating, outdoor display andjor outdoor sales are permitted, except that

occasional outdoor sales may be held as provided by Ordinance No. 184551

[1]  Editor’s Note: Said Ord. No. 1845, adopted 4-15-1975, as amended 7-2-1991 by Ord. No. 2358, and which comprised original Ch.
190, Sales and Displays, Outdoor, of the 1978 Code, was repealed 12-4-2007 by Ordl. No, 3039.

Storage and sales facilities for building materials.

Laboratoties for research, analysis, design andfor experimentation.

Bar, restaurants and take-out food establishments.

Automotive sales agencies for the sale of new motar vehicles and parts within a building and external building sales of
vehicles only.

Laundries, dry-cleaning and dyeing plants.
Printing establishments, provided that no individual motor exceeds 10 horsepower.
Commercial greenhouses.

Commercial schoels,

(10) Light assembly as follows: the manufacture, compounding, processing, packaging or treatment of apparel, art goods,

photographic equipment, millinery, precision instruments, musical instruments, housewares and similar items.

(11) Amusement devices as an accessory use as defined in § 700-38 hereof.

(12) Mixed use commerclal and retail (residential prohibited).

[Amended 2-19-2019 by Ord. No. 3414]

(13) Service establishment - business.

B. A dense evergreen screening at least five feet in height and width shall be provided and maintained along the side and rear lot
lines of any premises In the B-4 District devoted to cominercial or industrial use where abutting a resldence or an R Zoning
District.

C. No outdoor storage operation shall utifize a front yard.

D. Automobile parking lots on premises other than thase upon which the use s located and which are needed for partial or
complete compliance to minimum off-street parking requirements of Article XJlI, subject to the following standards:

Q)
@)

The Zoning Official must review the proposed off-premises site and make a determination of suitability.

All such spaces through ownership or long-term lease shall be under the control of the owner ar operator of the use to
which suich spaces are appurtenant. The legal instrument containing proof of ownership ar lease shall be filed with the
application. The certificate of occupancy for use or uses served by the off-premises parking spaces granted under this
subsection shall be valid only for such time period as the faclities are available as required, unless application is made
for an alternate Jocation or variance, as the case may be.
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B.. Anﬂl use and building permitted in an M Zoning District.
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Civil Case Information Statement

Case Details: ESSEX | Civil Part Docketi# L-002663-19

Case Caption: DIAMOND SPRING REAL ESTATEIN VS Case Type: ACTIONS IN LIEU OF PREROGATIVE WRITS
TOWNSHIP OF NU Document Type: Complaint

Case Initiation Date: 04/09/2019 Jury Demand: NONE

Attorney Name: S M FRANZBLAU Hurricane Sandy related? NO

Firm Name: FRANZBLAU DRATCH, PC Is this a professlonal malpractice case? NO

Address: PLAZA ONE - 354 EISENHOWER PARKWAY Related cases pending: YES

P.0. BOX 472 If yes, list docket numbers: Docket No. ESX-L-008547-17
LIVINGSTON NJ 07039 Do you anticipate adding any parties (arising out of same
Phone: transaction or occurrence)? YES

Name of Party: PLAINTIFF : Diamond Spring Real Estate
Inv

Name of Defendant’s Primary Insurance Company

(if known): Unknown

THE INFORMATION PROVIDED ON THIS FORM CANNOT BE INTRODUCED INTO EVIDENCE

CASE CHARACTERISTICS FOR PURPOSES OF DETERMINING IF CASE IS APPROPRIATE FOR MEDIATION

Do parties have a current, past, or recurrent relationship? NO
If yes, is that relationship:
Does the statute governing this case provide for payment of fees by the losing party? NO

Use this space to alert the court to any special case characteristics that may warrant individual
management or accelerated disposition:

Do you or your client need any disability accommodations? NO
If yes, please identify the requested accommodation:

Will an interpreter be needed? NO
If yes, for what language:

Please check off each applicahle category: Putative Class Action? NO Title 597 NO

I certify that confidential personal identifiers have been redacted from documents now submitted to the
court, and will be redacted from all documents submitted in the future in accordance with Rule 1:38-7(b)

04/09/2019 /s/ S M FRANZBLAU
Dated Sighed
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